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The  People  of  the  State  of  New  York  ex  rel.  The  Jewel- 
ers' Circular  Publishing  Company,  Appellant,  v.  James 
A.  Roberts,  as  Comptroller  of  the  State  of  New  York, 
Respondent. 

1.  Corporations  —  Franchise  Tax  — "Manufacturing."  Qwvre, 
whether  printing  and  publishing  a  newspaper  is  "  manufacturing,"  within 
the  meaning  of  the  exemption  in  the  Corporation  Franchise  Tax  Act  (L. 
1880,  ch.  542,  amd.  L.  1800,  ch.  522). 

2.  Publishing  Newspaper  Printed  by  Another's  Plant.  A  corpo- 
ration which  publishes  a  newspaper,  but  does  not  own  or  operate  any 
plant  for  printing  it,  and  takes  no  part  in  the  work  of  printing  further 
than  to  have  a  foreman  who  watches  the  work  as  it  progresses  in  the  hands 
of  a  contractor  by  whom  the  type  is  set  and  the  paper  printed  at  a  price 
agreed  upon,  is  not  a  "manufacturing"  corporation,  within  the  meaning 
of  the  exemption  in  the  Franchise  Tax  Act. 

8.  Basis  of  Tax.  In  applying  the  provision  of  the  Franchise  Tax  Act 
(L.  1880,  ch.  542,  amd.  L.  1890,  ch.  522),  that  when  the  dividends  declared 
by  a  corporation  during  the  tax  year  "amount  to  six  or  more  than  six  per 
centum  upon  the  par  value  of  its  capital  stock,  then  the  tax  to  be  at  the 
rate  of  one-quarter  mill  upon  the  capital  stock  for  each  one  per  centum  of 
dividends,1'  the  tax  is  properly  assessed  upon  the  capital  stock  at  its  par 
value,  as  distinguished  from  appraised  capital. 

People  ex  rel.  Jewelers*  Circular  Publishing  Co.  v.  Roberts,  19  App.  Div 
632.  affirmed. 

(Argued  January  10,  1898;  decided  January  18,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
15, 1897,  affirming,  on  certiorari,  the  determination  of  the  comp- 

1 


2   Peo.  ex  bel.  Jewelers'  Publishing  Co.  v.  Roberts.   [Jan., 

Points  of  counsel.  [Vol.  156. 

troller  of  the  state  of  New  York  in  assessing  a  franchise  tax 
against  the  relator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  B.  Green  for  appellant.  The  relator  was  "  wholly 
engaged  in  carrying  on  manufacturing  within  this  state." 
The  making  of  newspapers  or  books  is  manufacturing. 
(Comm.  v.  J.  B.  Lippvncott  Co.,  156  Penn.  St.  513;  Comm. 
v.  Mann.  Co.,  150  Penn.  St.  64 ;  Byers  v.  F.  C.  Co.,  106 
Mass.  131 ;  People  v.  K.  I.  Co.,  99  N.  Y.  181 ;  Tone  v.  Doel- 
</er,  6  Eobt.  251 ;  Bailey  v.  Schell,  5  Blatchf.  195;  Schriefer 
v.  Wood,  5  Blatchf.  215  ;  Lawrence  v.  Allen,  7  How.  [U.  S.] 
785 ;  People  ex  rel.  v.  Wemple,  129  N.  Y.  543 ;  Comrs.  v.  K. 
B.  Co.,  156  Penn.  St.  500  ;  City  of  New  Orleans  v.  Le  Blanc, 
34  La.  Ann.  596.)  The  relator  having  furnished  the  comp- 
troller, upon  the  rehearing,  a  complete  inventory  of  its  gross 
assets  and  of  its  liabilities,  its  liabilities  should  be  deducted 
from  its  gross  assets  to  ascertain  the  capital  stock  of  relator 
employed  in  this  state.  {People  ex  rel.  v.  Wemple,  138  N. 
Y.  582;  Williams  v.  W.  U.  T.  Co.,  93  N.  Y.  188;  People 
ex  rel.  v.  Coleman,  126  X.  Y.  433 ;  People  ex  rel.  v.  Roberts, 
154  N.  Y.  101.)  If  not  wholly  engaged  in  manufacturing  to 
the  amount  of  its  capital  employed,  the  relator  is  wholly 
so  engaged  to  the  percentage  of  its  capital  employed  directly 
by  it,  and  should  be  so  exempted.  {People  ex  rel.  v.  Camp- 
bell, 144  N.  Y.  166.) 

Theodore  E.  Hancock  for  respondent.  There  was  no  over 
valuation  by  the  comptroller  of  the  capital  stock  of  the 
relator.  (L.  1880,  ch.  542,  §  3  ;  People  ex  rel.  v.  Roberts,  4 
App.  Div.  337 ;  People  ex  rel.  v.  Wemple,  129  N.  Y.  564 ; 
People  ex  rel.  v.  Roberts,  154  N.  Y.  101  ;  L.  1892,  ch.  688, 
§  42 ;  L.  1892,  ch.  677  ;  Longman  v.  Tripp,  2  Bos.  &  P.  [N. 
K.]  67 ;  Hageman  &  Co.  v.  Hageman,  8  Daly,  1 ;  Morgan  v. 
Perhannis,  36  Ohio  St.  507 ;  Van  Vleet  v.  Jones,  75  Hun, 
340 ;  Van  Cott  v.  Van  Brunt,  82  N.  Y.  535  ;  People  ex  rel. 
v.  Roberts,  19  App.  Div.  574.)  The  determination  of  the 
comptroller,  unless  clearly  shown  to  have  been  erroneous,  will 


1898.]  Peo.  ex  eel.  Jewelers'  Publishing  Co.  v.  Roberts.   3 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  Haight,  J. 

not  be  disturbed.  (People  ex  rel.  v.  Campbell,  145  N.  Y. 
591 ;  People  ex  rel.  v.  WempU,  129  N.  Y.  558 ;  People  ex 
rel.  v.  WempU,  138  N.  Y.  582.)  The  business  of  printing  and 
publishing  a  newspaper  is  not  manufacturing,  and  the  relator 
was  not  engaged  in  carrying  on  manufacturing  in  this  state  nor 
entitled  to  exemption  from  taxation  on  its  franchise.  (F.  J. 
Assn.  v.  State  Bd.  of  Assrs.,  47  N.  J.  L.  36 ;  People  ex  rel.  v. 
Roberts,  145  K  Y.  375 ;  Frazee  v.  Moffit,  20  Blatchf .  269  ; 
Hartranft  v.  Wiegmann,  121  U.  S.  609 ;  United  States  v. 
Potts,  5  Cranch,  284  ;  United  States  v.  Wilson,  28  Fed.  Cas. 
724 ;  Byers  v.  F  C  Co.,  106  Mass.  131 ;  Dudley  v.  J.  P.  A. 
Corpn.,  100  Mass.  183 ;  People  v.  K.  I.  Co.,  99  N.  Y.  181.) 

Haight,  J.  The  appellant  is  the  publisher  of  a  weekly 
paper  known  as  "  The  Jewelers'  Circular  and  Horological 
Review,"  and  now  seeks  to  be  relieved  from  the  franchise  tax 
assessed  by  the  comptroller,  upon  the  ground  that  it  is  a 
manufacturing  corporation  within  the  meaning  of  the  statute, 
and,  therefore,  exempt  from  the  payment  of  the  tax  assessed. 
Upon  the  argument  of  this  appeal  it  was  contended  that  the 
publishing  of  a  newspaper  by  a  corporation,  or  a  joint  stock 
company,  was  manufacturing.  An  interesting  discussion  has 
taken  place  on  this  question  in  the  courts  of  sister  states, 
resulting  in  a  conflict  of  views.  While  we  have  given  the 
question  some  attention,  we  have  reached  the  conclusion  that 
we  ere  not  called  upon  to  determine  it  in  this  case.  Upon  the 
assumption  that  the  printing  of  a  newspaper  is  manufacturing 
within  the  meaning  of  the  statute,  the  relator  would  still  be 
entitled  to  no  relief.  It  does  not  own  or  operate  any  plant 
for  the  printing  of  its  paper.  The  type  is  set  and  the  paper 
printed  by  third  persons  at  a  price  agreed  upon,  and  no  part 
of  the  work  is  done  by  the  relator,  farther  than  to  have  a 
foreman  who  overlooks  and  watches  the  work  as  it  progresses 
in  the  hands  of  the  contractor.  This  does  not  constitute  the 
relator  a  manufacturer. 

The  comptroller,  in  taxing  the  relator,  imposed  the  rate  of 
one-quarter  of  a  mill  for  each  one  per  centum  of  the  divi- 
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dends  declared  upon  its  capital  stock  at  its  par  value.  It  is 
now  contended  that  the  comptroller  adopted  an  improper  basis 
of  assessment.     The  statute  provides  that  "  Every  corporation 

*  *  *  shall  be  liable  to  and  shall  pay  a  tax,  as  a  tax  upon 
its  franchise  or  business,  into  the  state  treasury  annually,  to 
be  computed  as  follows :  If  the  dividend    *     *     *    declared 

*  *  *  during  any  year  ending  with  the  first  day  of  Novem- 
ber, amount  to  6ix  or  more  than  six  per  centum  upon  the  par 
value  of  its  capital  stock,  then  the  tax  to  be  at  the  rate  of 
one-quarter  mill  upon  the  capital  stock  for  each  one  per  centum 
of  dividends  so  made  or  declared ;  or  if  no  dividend  be  made 
or  declared,  or  if  the  dividend  or  dividends  made  or  declared 
do  not  amount  to  six  per  centum  upon  the  par  value  of  said 
capital  6tock,  then  the  tax  to  be  at  the  rate  of  one  and  one- 
half  mills  upon  each  dollar  of  the  valuation  of  the  said  cap- 
ital stock,  made  in  accordance  with  the  provisions  of  the  first 
section  of  this  act."  (L.  1880,  ch.  542,  as  amended  by  L. 
1890,  ch.  522.)  It  will  be  observed  that  when  the  tax  is 
based  upon  dividends,  it  is  upon  the  capital  stock  at  par  value, 
but,  when  no  dividends  have  been  declared,  it  must  be  assessed 
upon  the  appraised  capital.  It  appears  to  us  that  the  mean- 
ing of  this  statute  is  clear.  The  distinction  made  between 
share  stock  and  capital  stock  in  other  cases  in  the  construction 
of  other  statutes  is  in  this  statute  fully  recognized.  Capital 
stock  on  its  par  value  is  known  in  other  cases  as  share  stock, 
while  appraised  capital  is  known  as  capital  stock.  {People  ex 
rel.  Singer  Mfg.  Co.  v.  Wernple,  78  Hun,  63;  affirmed,  150 
N.  Y.  46  ;  People  ex  rel.  A.  C.  &  D.  Co.  v.  Wemple,  129  N. 
Y.  558,  564;  People  ex  rel.  Wiebusch  and  Ililger  Co.  v. 
Roberts,  154  N.  Y.  101.)  Our  conclusion,  therefore,  is  that  the 
relator  is  not  exempt  from  the  payment  of  the  tax,  and  that  the 
comptroller  did  not  adopt  an  erroneous  basis  in  levying  the  same. 

The  order  appealed  from  should,  therefore,  be  affirmed, 
with  costs. 

All  concur,  except  O'Brien,  J.,  not  voting,  and  Bartlett, 
J.,  not  sitting. 

Order  affirmed. 
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Ann  Matilda  Hebriot,  as  Sole  Surviving  Executrix  and 
Trustee  of  Warren  Herriot,  Deceased,  Appellant,  v. 
Alanson  J.  Prime,  Respondent 

Will  Construed  —  Provision  for  Unborn  Child — Termination 
op  Trust  with  Power  op  Sale — Vesting  op  Estate.  A  testator  who 
died  in  1882  left  a  will  dated  in  1878,  in  which  he  appointed  his  wife  and 
sister  A.  executrices,  and  gave  them  all  his  estate,  real  and  personal,  in 
trust  to  pay  the  wife  the  income  during  widowhood,  with*a  power  to  sell 
and  execute  a  deed  "jointly  and  not  singly;"  the  2d  clause  devised 
and  bequeathed  the  remainder,  upon  the  death  or  marriage  of  his  wife, 
to  his  brother  and  sisters.  The  testator  hnd  no  child  at  the  time  of  mak- 
ing the  will,  and  it  contained  no  provision  for  after-born  children.  A 
codicil,  executed  in  1879,  amended  the  2d  clause  of  the  will  by  pro- 
viding: "But  in  case  of  the  birth  of  a  child  born  to  me  by  my  said  wife, 
then  this,  my  last  will  and  testament,  shall  remain  in  full  force  and  virtue 
until  the  said  child  shall  arrive  at  the  age  of  twenty-one  years,  then,  and 
in  such  case,  I  direct  that  in  case  my  said  wife  shall  be  living  and  my 
widow,  then  the  said  property  be  divided  in  three  equal  shares,  one  of 
which  shall  be  given  to  my  said  wife,  and  the  other  two  equal  shares  to 
be  given  to  my  said  child,  and  in  case  of  the  death  of  my  said  wife  or  her 
marriage  before  the  said  child  shall  arrive  at  the  age  of  twenty-one 
years,  then  the  whole  of  the  said  property  to  go  to  my  said  child,  but  in 
case  of  the  death  or  marriage  of  my  said  wife  before  my  child  shall 
arrive  at  the  said  age  of  twenty -one  years,  and  the  said  child  shall  not 
live  until  that  age,' but  shall  survive  his  mother,  then  and  in  that  case  the 
said  property  shall  be  divided  in  manner  hereinbefore  specified  between 
my  brother  and  two  sisters  or  their  survivor  or  survivors."  A  child  was 
born  five  months  after  the  execution  of  the  codicil,  who  still  survives. 
The  testator's  wife  survived  him,  but  has  since  died.  The  testator's  sister 
A.  is  living,  and  claims  that  the  trust  and  power  of  sale  were  continued 
by  the  codicil  until  the  child  shall  arrive  at  majority,  and  that,  as  surviv- 
ing executrix  and  trustee,  she  can  execute  the  power.  Held  (without 
deciding  whether  one  trustee  couVd  execute  a  deed  after  the  death  of  the 
other  trustee),  that  the  trust  and  power  of  sale  terminated  on  the  death  of 
the  testator's  widow,  and  that  the  estate  then  vested  in  the  child,  subject 
to  being  divested  in  case  of  death  before  becoming  twenty-one  years  of  age. 

Herriot  v.  Prime,  87  Hun,  95,  affirmed. 

(Argued  January  11,  1898;  decided  January  18,  1898.) 

Appeal  from  a  judgment  of    the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  rendered 
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May  15,  1895,  and  entered  November  13,  1896,  upon  a  sub- 
mission of  a  controversy  upon  facts  agreed  upon  pursuant  to 
sections  1279  et  seq.  of  the  Code  of  Civil  Procedure. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  B.  Ogden  for  appellant.  The  duration  of  the  trust 
created  by  the  1st  clause  of  the  will  was  extended  by  the 
codicil  till  the  majority  of  the  expected  child.  The  power  to 
sell  was  annexed  to  the  office  of  trustee,  and  continued  during 
the  duration  of  the  trust,  and  could  be  executed  by  the  sur- 
viving trustee.  {Brennan  v.  Willson,  71  N.  Y.  502 ;  Perry 
on  Trusts,  §  493 ;  Leeds  v.  Wakefield,  10  Gray,  514 ;  Wil- 
liams v.  Williams,  1  Duval,  221 ;  Greenough  v.  Wells,  10 
Cush.  567 ;  House  v.  Raymond,  3  Hun,  44.) 

Ralph  E.  Prime  for  respondent. 

Haight,  J.  The  plaintiff,  as  sole  surviving  executrix  and 
trustee  under  the  last  will  and  testament  of  Warren  nerriot, 
deceased,  entered  into  a  contract  witli  the  defendant  to  convey 
to  him  a  parcel  of  land,  of  which  the  testator  died  seized,  and 
in  this  submission  of  a  controversy  the  court  is  asked  to  deter- 
mine whether  the  plaintiff  has  lawful  power  to  convey  good 
title  thereto. 

"Warren  Herriot  was  a  resident  of  Yonkers,  "Westchester 
county.  He  died  on  the  6th  day  of  April,  1882,  leaving  him 
surviving  his  widow,  Sarah  Louise  Matilda  Herriot,  and  one 
child,  Ida  Herriot,  who  was  born  on  the  10th  day  of  August, 
1879.  He  left  a  will  dated  the  26th  day  of  June,  1878,  in 
which  he  gave  all  of  his  real  and  personal  estate  to  his  widow 
and  sister,  Ann  Matilda  Herriot,  whom  he  appointed  execu- 
trices,  in  trust,  however,  to  pay  his  debts  and  funeral  expenses, 
and  then  "  to  pay  my  wife,  Sarah  Louise  Matilda  Herriot,  the  net 
income  or  proiits  of  my  said  estate  so  long  as  she  shall  remain 
my  widow.  And  1  do  hereby  give  to  my  said  executors 
and  trustees  full  and  complete  power  to  sell  and  dispose  of 
my  said  real  estate  at  such  time,  in  such  manner  and  on  such 


1898.]  Herriot  v.  Prime. 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  Haioht,  J. 

terms  as  they  shall  jointly  consider  beneficial  and  for  the  inter- 
ests of  my  said  estate,  with  full  power  to  convey  by  deed, 
jointly  and  not  singly,  as  I  might  or  could  do  if  living ;  and  in 
case  of  such  sale  of  the  whole  or  part  of  my  said  real  estate, 
that  they  shall  invest  safely  the  proceeds  of  6uch  sale,  and 
the  interest  of  such  money  shall  be  paid  to  my  said  wife, 
Sarah  Louise  Matilda,  so  long  as  she  shall  remain  my  widow." 
By  the  second  clause  of  his  will  he  devised  and  bequeathed 
the  remainder  of  his  estate,  upon  the  death  or  marriage  of  his 
widow,  to  his  brother  and  sisters.  On  the  tenth  day  of  March, 
1879,  he  executed  a  codicil  amending  the  second  clause  of  his 
will  by  providing,  "  But  in  case  of  the  birth  of  a  child  born 
to  me  by  my  said  wife,  then  this,  my  last  will  and  testament, 
shall  remain  in  full  force  and  virtue  until  the  said  child  shall 
arrive  at  the  age  of  twenty-one  years,  then,  and  in  such  case, 
I  direct  that  in  case  my  said  wife  shall  be  living  and  my  widow 
then  the  said  property  be  divided  in  three  equal  shares,  one  of 
which  shall  be  given  to  my  said  wife,  Sarah  Louise  Matilda, 
and  the  other  two  equal  shares  to  be  given  to  my  said  child, 
and  in  case  of  the  death  of  my  said  wife  or  her  marriage 
before  the  said  child  shall  arrive  at  the  age  of  twenty-one 
years,  then  the  whole  of  the  said  property  to  go  to  my  said 
child,  but  in  case  of  the  death  or  marriage  of  my  said  wife 
before  my  child  shall  arrive  at  the  said  age  of  twenty-one 
years,  and  the  said  child  shall  not  live  until  that  age,  but  shall 
survive  his  mother,  then  and  in  that  case  the  said  property 
6hall  be  divided  in  manner  hereinbefore  specified  between  rny 
brother  and  two  sisters  or  their  survivor  or  survivors."  The 
widow  of  the  testator  died  on  the  26th  day  of  October,  1889. 
Her  daughter,  Ida  Louise,  still  survives  and  will  become 
twenty-one  years  of  age  on  the  tenth  day  of  August,  1900. 

It  is  contended  on  behalf  of  the  appellant  that  the  pro- 
visions of  the  codicil  to  which  reference  has  been  made  were 
inserted  in  contemplation  of  the  birth  of  a  child,  and  that  the 
clause  "  in  case  of  the  birth  of  a  child  born  to  me  by  my  said 
wife  then  this,  my  last  will  and  testament,  shall  remain  in  full 
force  and  virtue  until  said  child  shall  arrive  at  the  age  of 
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twenty-one  years,"  continued  the  trust  until  the  child  should 
arrive  at  its  majority.  We  recognize  the  force  of  this  conten- 
tion, but  hesitate  about  adopting  such  a  construction  of  the 
provision.  Had  he  meant  to  continue  the  trust  until  that  time 
he  should  have  said  so,  thus  removing  all  doubt  upon  the  sub- 
ject. Instead,  he  provides  that  his  last  will  and  testament 
shall  remain  in  force  until  that  time.  What  he  means  by  this 
is  not  entirely  clear,  but  we  are  inclined  to  think  that  it  has 
reference  to  the  provisions  made  for  the  widow  and  for  the 
brother  and  sisters  in  case  the  child  should  not  arrive  at 
the  age  of  twenty-one  years.  We  must  bear  in  mind  that  the 
will,  as  originally  prepared,  contained  no  provision  for  a 
child  in  case  one  should  thereafter  be  born.  Upon  the  birth 
of  such  a  child,  and  the  death  of  the  testator,  the  child  would 
take  under  the  statute  as  heir  at  law  and  next  of  kin,  subject 
to  the  widow's  dower  in  the  real  estate  and  her  share  in  the 
personalty,  thus  virtually  annulling  the  provisions  of  the  will. 
(2  R.  S.  65,  §  49,  as  amended  by  L.  1869,  ch.  22.)  Upon  the 
testator's  becoming  aware  that  a  child  might  be  born  he  exe- 
cuted his  codicil,  first  providing  that  his  will  should  remain  in 
force  until  the  child  became  twenty-one  years  of  age,  so  that, 
in  case  the  child  did  not  survive  until  that  time,  none  of  the 
provisions  created  for  the  widow  and  for  the  brother  and 
sisters  should  in  any  manner  be  impaired  or  changed.  If  we 
are  correct  in  this  view,  then  the  provisions  of  the  will  are  all 
in  harmony  and  easily  understood.  Under  the  will,  the  trust 
created  was  to  continue  during  the  life  of  the  widow.  If  she 
lived  and  remained  his  widow  until  the  child  became  twenty- 
one  years  of  age,  then,  under  the  codicil,  the  trust  terminated 
and  the  estate  was  divided  into  three  parts,  one  of  which  was 
devised  to  the  widow  and  the  other  two  to  the  child.  If  the 
widow  died  before  the  child  arrived  at  the  age  of  twenty-one, 
then  the  whole  estate  was  given  to  the  child  and  at  once  vested 
in  it.  If  the  widow  died  before  the  child  arrived  of  age,  and 
the  child  survived  the  mother,  but  died  before  its  majority, 
then  the  estate  went  to  the  brother  and  sisters,  or  the  survivor 
or  survivors  of  them.     As  we  have  seen,  the  widow  died  in 
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1889,  when  the  child  was  ten  years  of  age.  If  the  trust  then 
terminated,  the  estate  vested  in  the  infant,  and  it  became 
entitled  to  the  income  therefrom,  subject,  however,  to  be 
defeated  in  case  of  its  death  before  arriving  at  the  age  of 
twenty-one  years.  If  the  trust  continued  after  the  death 
of  the  mother  and  until  the  infant  became  twenty-one,  then 
we  liave  an  existing  trust  for  a  period  of  eleven  years  without 
any  provision  disposing  of  the  income  in  the  meantime.  This 
is  a  serious  obstacle  in  the  way  of  the  construction  contended 
for  by  the  appellant.  We  cannot  believe  that  the  testator 
intended  such  a  result.  We,  therefore,  favor  the  view  that 
the  estate  vested  in  the  child  upon  the  death  of  the  mother, 
subject  to  being  divested  in  case  of  her  death  before  becoming 
twenty-one  years  of  age. 

This  view  renders  it  unnecessary  to  consider  the  question 
as  to  whether  one  trustee  may  execute  a  deed  after  the  death 
of  the  other  trustee. 

The  judgment  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 

Joseph  R.  Swan,  Appellant,  v.  Mutual  Reserve  Fund  Life 

Association,  Respondent. 

1.  Assessment  Life  Insurance  —  Action  against  Association  for 
Accounting.  An  action,  brought  by  a  member  of  a  domestic  co-opera- 
tive or  assessment  life  insurance  association  against  the  corporation,  in 
behalf  of  himself  and  all  other  policyholders,  to  enforce  the  performance 
of  the  provisions  in  the  contract  or  policy  of  insurance  in  respect  to  the 
reserve  fund,  by  a  complaint  which  alleges  an  improper  accumulation, 
retention,  and  intended  misapplication,  of  a  surplus  of  the  reserve  fund, 
and  which  prays  that  the  number  of  living  policyholders,  and  the  amount 
paid  by  them  to  the  reserve  fund,  be  ascertained,  and  that  the  plaintiff  be 
paid  a  ratable  amount  of  the  surplus  reserve  fund,  in  the  proportion  which 
his  contribution  thereto  bears  to  the  whole  amount  contributed  b}'  living 
policyholders,  is  an  action  for  an  accounting  and  for  an  interference  with 
the  prosecution  of  the  business  of  the  corporation,  within  the  prohibition 
of  the  Insurance  Law  (L.  1892,  ch.  690,  §  56). 
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2.  Application  of  Insurance  Law.  A  member  or  policyholder  of  the 
corporation  has  not,  as  such,  legal  capacity  to  maintain  such  an  action, 
since  the  provisions  of  the  Insurance  Law  (L.  1892,  ch.  090,  §  56)  apply  to 
it  and  prohibit  him  from  maintaining  it;  and  the  action  must  be  brought, 
if  at  all,  by  the  attorney  general. 

8.  Constitutionality  of  Statute  —  Regulation  of  Remedy,  not 
Deprivation  of  Right.  The  provision  of  the  Insurance  Law  (L.  1892, 
ch.  690,  §  56)  which  prohibits  a  judgment  for  an  accounting  or  interfering 
with  the  prosecution  of  the  business  of  any  domestic  insurance  corpora- 
tion, except  upon  application  of  the  attorney -general,  does  not  violate  any 
constitutional  right  of  a  policyholder  or  member,  as  impairing  the  obliga 
tion  of  his  contract;  but  it  merely  prescribes  the  form  of  the  remedy  which 
he  must  avail  himself  of,  to  compel  the  corporation  to  perform  acts,  or  to 
account  as  to  matters  in  respect  to  which  it  may  De  alleged  to  have  been 
neglectful,  or  wasteful,  or  mistaken. 

Sioan  v.  Mut.  Reserve  Fund  Life  Assn.,  20  App.  Div.  255,  affirmed. 

(Argued  January  10,  1898;  decided  January  25,  1898.) 

Appeal,  by  certification,  from  an  interlocutory  judgment 
and  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  entered  respectively  August 
30  and  August  12,  1897,  reversing  an  interlocutory  judgment 
of  Special  Term  overruling  a  demurrer  to  plaintiffs  complaint, 
and  sustaining  the  demurrer. 

This  was  an  action  brought  by  the  plaintiff,  in  behalf  of 
himself  and  all  others  similarly  situated,  to  enforce  the  pro- 
visions of  a  policy  of  assessment  life  insurance. 

The  questions  certified  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

William  Kernan  for  appellant.  The  facts  alleged  in  the 
complaint  are  to  be  taken  as  true  as  against  the  demurrer. 
(A.  8.  Co.  v.  Bennett,  73  Hun,  SI ;  Pettibone  v.  Moore,  75 
Hun,  4C1;  Milliken  v.  W.  U.  T.  Co.,  110  N.  Y.  403;  Kahi 
v.  Larlcin,  141  N.  Y.  144;  Sage  v.  Culver,  147  N.  Y.  241.) 
Iu  answer  to  the  first  question  to  be  reviewed,  we  contend 
that  the  complaint  stages  facts  sufficient  to  constitute  a  cause 
of  action  in  favor  of  the  plaintiff  and  against  the  defendant. 
{Brown  v.  B.,  X.  Y.  cfc  E.  It.  It.  Co.,  27  Hun,  342 ;  Board- 
man  v.  L.  S.  cfc  3f.  S.  It.  Co.,  84  X.  Y.  157 ;  Jermatn  v.  Z. 
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&  cfe  M.  S.  B.  Co.,  91  N.  T.  483  ;  Sternberger  v.  McQovern, 
56  X.  Y.  12.)  In  answer  to  the  second  question  to  be  reviewed, 
we  contend  that  the  plaintiff  has  legal  capacity  to  sue  and 
maintain  this  action,  and  that  it  cannot  be  brought  by  the 
attorney-general  under  the  Code.  (Code  Civ.  Pro.  §§  1781, 
1782;  People  v.  Lowe,  117  X.  Y.  175;  People  v.  Ballard, 
134  X.  Y.  269 ;  Boardman  v.  L.  8.  c&  M.  S.  B.  Co.,  84  X. 
Y.  157.)  In  answer  to  the  third  question  to  be  reviewed,  we 
contend  that  the  law  of  1892  does  not  apply  to  this  action, 
and  the  plaintiff  is  not  prohibited  thereby  from  maintaining 
this  action.  (L.  1892,  ch.  690,  §  56.)  In  answer  to  the  fourth 
question  to  be  reviewed,  we  contend  that  neither  the  officers 
nor  the  directors  of  the  corporation  are  necessary  parties,  and 
that  there  is  no  defect  of  parties  defendant  to  the  action. 
(Chase  v.  Vanderbilt,  62  X.  Y.  307 ;  Boardman  v.  L.  &  & 
M.  S.  B.  Co.,  84  X.  Y.  157 ;  Jermain  v.  L.  S.  <&  M.  S.  B. 
Co.,  91  X.  Y.  483.) 

Baphael  J.  Moses,  W.  T.  B.  Milliken,  F.  A.  Burnham 
and  Thomas  S.  Jones  for  respondent.  The  court  has  no  jur- 
isdiction of  this  appeal.  (Const.  X.  Y.  art.  6,  §  9  ;  Code  Civ. 
Pro.  §  190 ;  Adams  v.  Fox,  27  N.  Y.  640 ;  Armstrong  v. 
Weed,  62  X.  Y.  250 ;  Brinkley  v.  Brinkley,  47  N.  Y.  46 ; 
Elwell  v.  Johnson,  74  N.  Y.  81 ;  Walker  v.  Spencer,  86  N*. 
Y.  162 ;  Baynor  v.  Baynor,  94  N.  Y.  251 ;  Grannan  v.  W* 
B.  Assn.,  153  N.  Y.  458 ;  Graver  v.  Faurot,  162  U.  S.  435 ; 
Maynard  v.  Hecht,  151  IT.  S.  326 ;  F.  Ins.  Assn.  v.  Wick- 
ham,  128  II.  S.  426.)  Becoming  a  member  of  a  mutual  co- 
operative assessment  company,  transacting  business  under 
chapter  175  of  the  Laws  of  1883  of  the  state  of  New  York, 
binds  the  plaintiff  to  accept  all  changes  of  plan  relating  to 
the  internal  administration  of  the  affairs  of  the  company. 
(Kent  v.  Q.  3L  Co.,  7S  X.  Y.  159  ;  Engelhurdt  v.  F.  W.  L 
Assn.,  148  X.  Y.  281 ;  Weiler  v.  F.  A.  Union,  92  Hun,  277 ; 
Bacon  on  Ben.  Soc.  &  Life  Ins.  [2d  ed.],  §  61a  ;  Borne isler  v. 
Forster,  154  X.  Y.  229 )  The  demurrer  only  admits  such 
allegations  of  the  complaint  as  are  sufficiently  pleaded,  and  these 
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for  the  purpose  of  the  demurrer  only.  (Ins.  Co.  v.  Mowry,  96 
U.  S.  544 ;  White  v.  Ashton,  51  N.  Y.  280 ;  Parkhurst  v. 
Van  Cortlandt,  1  Johns.  Ch.  283 ;  Pohalski  v.  M.  L.  Ins. 
Co.',  4  J.  &  S.  234 ;  56  N.  Y.  640 ;  Harper  v.  A.M. Ins.  Co., 
17  N.  Y.  194 ;  Lamatt  v.  II.  R.  F.  Lis.  Co.,  17  N.  Y.  199, 
note ;  Howell  v.  K.  L.  Ins.  Co.,  24  How.  Pr.  475 ;  Renard 
v.  Sampson,  12  K  Y.  561 ;  B.  C.  Inst.  v.  Bitter,  87  N.  Y. 
250 ;  Bonnell  v.  Griswold,  68  N.  Y.  294 ;  Bogardus  v.  N. 
Y.  L.  Ins.  Co.,  101  1ST.  Y.  328.)  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  (E.  S.  S. 
Bank  v.  Beard,  81  Hun,  184 ;  Peters  v.  Delaplaine,  49  N. 
Y.  362 ;  Stevens  v.  Mayor,  etc.,  84  N.  Y.  296 ;  Hun  v.  Cary, 
82  N.  Y.  65 ;  Chaves  v.  Spier,  58  Barb.  349 ;  Long  v.  Warren, 
68  K.  Y.  426 ;  Code  Civ.  Pro.  §  1207 ;  Kelly  v.  Downing,  42  N. 
Y.  71 ;  Edson  v.  Oirvan,  29  Hun,  422 ;  Swart  v.  Boughton,  35 
Hun,  281;  Simonsonv.  Blake,  12  Ahb.Yr.S3l.)  The  plaintiff 
has  no  legal  capacity  to  sue.  (Karns  v.  R.  cfe  G.  V.  R.  R.  Co., 
4  Abb.  [N.  S.]  107 ;  Verplanck  v.  M.  Ins.  Co.,  1  Edw.  Ch.  83 ; 
Bewley  v.  E.  LIns.  Co.,  61  How.  Pr.  344 ;  Uhlman  v.  N.  Y.  L. 
Ins.  Co.,  109  N.  Y.  421 ;  Everson  v.  E  A.  Co.,  68  Fed.  Rep. 
258 ;  Culhertson  v.  IT.  A^.  Cb.,  4  McLean,  544 ;  Taylor  v.  C.  O. 
L.  Lis.  Co.,  9  Daly,  490.)  There  is  a  defect  of  parties  defend- 
ant in  that  the  officers  and  directors  of  the  defendant  com- 
pany are  not  made  parties  defendant.  {Karns  v.  R.  cfe  G. 
V.  R.  R.  Co.,  4  Abb.  Pr.  [N.  S.]  107 ;  Verplanck  v.  M.  Ins. 
Co.,  1  Edw.  Ch.  87.)  The  demurrer  should  be  sustained  and 
the  complaint  dismissed,  with  costs.  (Morawetz  on  Priv. 
Corp.  §§  240,  241.)  Neither  by  appeal  from  the  final  judg- 
ment, nor  by  the  questions  certified  by  the  Appellate  Division 
can  any  question  of  law  be  raised  in  this  court,  as  these  legal 
questions  are  merely  subsidiary  to  the  relief  asked,  to  wit, 
specific  performance,  and  the  right  to  specific  performance, 
even  as  to  realty,  is  not  a  legal  right,  but  rests  in  the  discre- 
tion of  the  court  below.  {Heller  v.  Cohen,  154  N.  Y.  299; 
ILjer  v.  R.  T.  Co.,  18  U.  S.  Sup.  Ct.  Repr.  114.) 

Gray,  J.     Certain   questions  have  been  certified  to  this 
court  by  the  Appellate  Division  of  the  Supreme  Court,  in  the 
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fourth  department ;  which  have  arisen  upon  the  defendant's 
demurrer  to  the  complaint,  in  an  action  brought  by  him  as 
the  holder  of  a  policy  of  insurance,  in  behalf  of  himself  and 
of  all  other  policyholders.  The  grounds  of  the  demurrer 
are,  first,  insufficiency  to  constitute  a  cause  of  action ;  second, 
the  want  of  legal  capacity  in  the  plaintiff  to  sue,  in  that  the 
action  is  not  brought  by  the  attorney-general,  nor  by  a  judg- 
ment creditor  and,  third,  a  defect  of  parties  defendant,  in 
that  none  of  the  defendant's  officers  and  directors  are  made 
parties. 

An  examination  of  the  complaint  shows  that  the  defendant 
was  organized  in  1881,  under  the  laws  of  this  state,  to  trans- 
act the  business  of  life  insurance  upon  the  co-operative,  or 
assessment  plan.  In  the  same  year,  it  issued  its  policy  to 
the  plaintiff  to  the  amount  of  $5,000,  with  annual  dues  of 
$6.00  and  subject  to  certain  assessments  upon  notice.  The 
contract  of  insurance  is  embodied  in  the  complaint  and  it 
contains  certain  agreements  upon  the  part  of  the  defend- 
ant. From  the  sum  received  by  way  of  assessment  upon 
the  entire  membership,  in  the  event  of  the  decease  of  a  mem- 
ber, the  company  is  to  set  aside,  as  a  reserve  fund,  twenty-five 
cents  on  each  $1,000  ;  which  fund,  to  be  constituted  from  such 
assessments  and  as  well  from  the  net  earnings  of  the  associa- 
tion, is  to  be  deposited  with  the  Real  Estate  Trust  Company 
of  New  York,  as  trustee,  for  the  exclusive  benefit  of  the  mem- 
bers of  the  association ;  the  interest  upon  the  same  being  pay- 
able to  the  treasurer  of  the  association.  When  that  fund  has 
reached  the  sum  of  $100,000,  any  deficiency  in  an  assessment, 
to  meet  the  payment  in  full  of  a  certificate,  shall  be  made  up 
by  a  payment  by  the  trustee  from  the  reserve  fund.  When 
the  fund  amounts  to  $200,000,  the  interest  earned  upon 
the  same  is  to  be  paid  as  a  dividend  to  those  who  have  been 
members  for  a  period  of  five  years,  in  a  certain  proportion. 
When  the  fund  amounts  to  $1,000,000,  all  future  sums  set  aside 
for  the  reserve,  on  each  assessment,  are  to  be  equitably  divided 
among  the  members.  It  is  unimportant  to  refer  particularly 
to  other  provisions  of  the  policy.    .The  complaint  alleges,  in 
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substance,  that  the  various  assessments  paid  to  the  com- 
pany, since  its  formation,  have  amounted  to  upwards  of 
$18,590,000  and  that  it  has  not  set  aside  twenty-five  cents 
on  each  one  thousand  dollars  of  insurance,  as  agreed, 
"  but  a  much  less  sum,  the  amount  whereof  this  plaintiff  is 
unable  to  state."  It  is  alleged  that  it  was  agreed  that  the 
annual  dues  should  be  used  to  pay  the  expenses  of  manage- 
ment and  that  those  expenses  should  not  exceed  $2.00  for 
$1,000  of  insurance  and  that  "  said  company  and  the  officers 
thereof  have  conducted  and  are  now  transacting  the  business 
of  the  company  in  a  most  lavish  and  extravagant  manner  and 
have,  for  a  number  of  years,  expended  a  large  sum  of  money 
in  excess  of  said  yearly  dues,  amounting  to  hundreds  of  thou- 
sands of  dollars  eacli  year."  It  is  alleged  that  the  admission 
fees,  which,  with  the  portion  of  the  sum  received  from  each 
assessment,  were  to  form  the  reserve  fund,  have  amounted  to 
millions  of  dollars  since  the  company  commenced  business, 
and  should  have  been  placed  to  the  credit  of  that  fund ;  but 
that,  "  in  order  to  meet  the  demands  caused  by  the  reckless 
and  extravagant  management  of  the  concerns  of  the  company, 
the  officers  of  the  company  have  been  compelled  to  trench  upon 
the  reserve  fund  and  to  swallow  up  the  whole  amount  of  the 
admission  fees."  It  is  alleged  that  the  amount  of  the  assessments 
made,  up  to  March  17th,  1893,  was  upwards  of  $18,590,000, 
and  the  amount  put  to  the  credit  of  the  reserve  fund  was 
about  $3,410,000.  The  provisions  of  the  insurance  contract 
with  respect  to  the  distribution  of  the  reserve  fund,  when  it 
amounted  to  $200,000,  are  then  referred  to  in  the  complaint 
and  the  allegation  is  made  that  since  that  amount  was  reached 
no  part  of  the  interest  paid  upon  the  same  has  been  paid  as  a 
dividend  to  the  plaintiff,  or  to  those  who  had  been  members 
for  a  period  of  five  years  ;  but  that  such  interest,  to  an  amount 
of  upwards  of  $500,000,  in  violation  of  said  contract,  has  been 
paid  over  to  the  mortuary  fund,  for  the  benefit  of  all  the  mem- 
bers of  the  association.  It  is  alleged  that  the  reserve  fund 
now  amounts  to  upwards  of  $3,449,000  and  that  no  portion  of 
the  surplus  over  and  above  the  sum  of  $1,000,000,  the  limit 
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fixed  for  that  fund  by  the  contract  of  insurance,  has  been 
divided  among  the  members.  It  is  alleged  that  there  are  no 
other  funds  of  the  association,  after  paying  expenses,  except 
the  death  fund,  which  is  used  exclusively  to  pay  insurance  on 
the  lives  of  policyholders,  and  the  reserve  fund,  which  is  held 
by  the  trustee,  under  the  provision  referred  to  in  the  policy 
of  insurance,  exclusively  for  the  benefit  of  the  members  of  the 

I  association   and  that  said   reserve  fund  is  not  an  asset  of 

^  the  association,  but  a  trust  fund  of  which  the  trustee  alone 

should  have  the  control.  The  complaint,  also,  alleges  that, 
"  in  violation  of  said  reserve  fund,  said  association  litis  reck- 
lessly scattered  large  sums  on  deposit  in  England,  Canada, 

}  France,  Italy,  and  Sweden,  the  amount  thus  diverted  from  the 

trust  created  by  the  policyholders,  to  whom  it  belongs,  being 
nearly  $400,000,  and  that,  in  the  course  of  their  extravagant 
dealings  with  the  property  which  should  be  held  in  trust  for 
their  policyholders,  said  company  is  proceeding  to  speculate 
with  the  same,  and  has,  or  is,  about  to  purchase  a  large  amount 
of  real  estate  and  erect  an  enormous  building  in  the  City  of 
New  York."  The  prayer  for  judgment  is  that  the  defendant 
be  compelled  to  set  aside  for  the  reserve  fund,  twenty-live 

t  cents  upon  each  one  thousand  dollars  of  insurance  received 

from  assessments ;  that  it  expend  for  the  management,  only, 
the  annual  dues ;  that  it  pay  over  to  the  reserve  fund  all  the 
admission  fees ;  that  the  interest  on  the  reserve  fund,  here- 
tofore paid  over  to  the  mortuary  fund,  be  paid  back  to  the 
reserve  fund,  or  to  the  treasurer  of  the  association,  to  be 
paid  as  a  dividend  to  this  plaintiff  and  such  others  as  may 
have  been  members  for  a  period  of  five  years  and  that 
the  whole  amount  of  the  reserve  fund,  above  $1,000,000, 
be  divided  among  the  policyholders,  according  to  the  terms 
of  the  contract  of  insurance.  It  is  then  prayed,  "that 
the  total  number  of  policyholders  now  living  be  ascertained 
and  the  total  amount  paid  by  such  policyholders  to  the  reserve 
fund  be  ascertained  and  the  amount  paid  by  the  undersigned 
to  the  reserve  fund  be  ascertained  and  the  undersigned  be 
paid  such  amount  of    the  reserve  fund    over  and    above 
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$1,000,000,  in  proportion  to  the  amount  he  has  contributed 
thereto  as  compared  with  the  whole  amount  contributed  by 
policyholders  now  living."  It  is  further  prayed  that  the  por- 
tion of  the  reserve  fund  not  distributed  among  policyholders 
be  securely  invested,  etc.,  for  the  exclusive  benefit  of  the  mem- 
bet's  of  the  association  and  the  interest  on  the  same  be  paid  to- 
the  treasurer  of  the  association  to  be  paid  to  such  policy- 
holders as  are  entitled  to  the  same ;  that  all  portions  of  the 
reserve  fund  not  now  invested  as  hereinbefore  provided  be 
called  in  and  invested,  or  distributed,  as  hereinbefore  pro- 
vided, and  that  all  interest  in  real  estate  be  sold  and  the  pro- 
ceeds of  the  same  be  invested,  or  distributed,  as  hereinbefore 
provided. 

At  the  Special  Term,  the  defendant's  demurrer  was  over- 
ruled ;  but  on  appeal  to  the  Appellate  Division,  the  order  of 
the  Special  Term  was  there  reversed  and  the  demurrer  was 
sustained.  The  latter  court,  in  allowing  an  appeal  to  this  court,, 
certified  these  questions  of  law  :  First.  Whether  the  com- 
plaint stated  facts  sufficient  to  constitute  a  cause  of  action. 
Second.  Whether  the  plaintiff  has  legal  capacity  to  maintain 
this  action,  or  whether  it  must  be  brought,  if  at  all,  by  the 
attorney-general  of  the  state  under  the  Code  of  Civil  Pro- 
cedure. Third.  Whether  the  law  of  1892,  chapter  690,  sec- 
tion 56,  applies  to  this  action  and  prohibits  the  plaintiff  from 
maintaining  the  same.  Fourth.  Whether  it  appears  on  the 
face  of  the  complaint  that  there  is  a  defect  of  parties  defend- 
ant, in  that  the  acts  and  omissions  therein  alleged  were  the  acts 
and  omissions  of  the  officers  and  directors  of  the  defendant 
charged  with  the  management  of  its  affairs  and  that  none  of 
such  officers  and  directors  are  made  parties  herein. 

The  cause  of  action,  which  the  plaintiff  attempts  to  6et  up 
in  his  pleading,  sounds  in  equity ;  inasmuch  as  what  is  sought 
to  be  accomplished  and  the  relief  which  is  asked,  relate  to  the 
enforcement,  in  behalf  of  himself  and  of  all  the  other  policy- 
holders, of  the  performance  of  the  provisions  in  the  contract,, 
or  policy,  of  insurance.  If  it  were  necessary  that  we  should, 
in  the  disposition  of  this  appeal,  answer  the  first  question  cer- 
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tilled,  as  to  the  sufficiency  of  the  complaint  to  constitute  a 
cause  of  action,  I  should  have  considerable  hesitation  in  advis- 
ing an  answer  in  the  affirmative.  Where,  as  in  this  case,  the 
complainant  is  a  member  of  an  association,  formed  for  the 
purpose  of  transacting  the  business  of  life  insurance  upon  the 
co-operative  or  assessment  plan,  he  is  to  be  regarded  as  an 
integral  part  of  the  corporation.     His  position  is  similar  to 

I  that  of  a  corporator  in  a  corporation  and  whether  such  an 

action  as  this,  in  behalf  of  himself  and  all  others  having  a 
like  interest  in  the  subject  of  the  action,  could  be  maintained 
against  the  corporation  of  which  he  is  a  constituent  part,  in 
the  absence  of  other  difficulties,  is,  in  my  judgment,  a  very 

\  serious  question.     With  respect  to  it  and,  also,  with  respect  to 

i  the  fourth  question  certified,  as  to  whether  there  is  a  defect 

of  parties  defendant,  in  the  non-joinder  of  the  officers  and 
directors  whose  acts  are  referred  to  in  the  complaint  in  con- 
nection with  his  cause  of  action,  I  think  their  present  deter- 
mination is  unnecessary  to  the  complete  disposition  of  this 
appeal.  In  the  view  that  I  think  we  must  take  of  the  other 
questions  certified  to  us,  and  which  relate  to  the  capacity  of 
the  plaintiff  to  maintain  this  action,  the  discussion  of  those 

>  questions  becomes  unimportant  and,  therefore,  unnecessary. 

It  will  be  observed  from  a  reading  of  this  complaint  that 
this  cannot  be  regarded  as  an  ordinary  action  to  enforce  some 
merely  personal  obligation  ;  but  that  the  action  is  sought  to  be 
maintained  in  the  common  interest  of  a  presumably  large  body 
of  policyholders  and,  in  its  scope,  comprehends  a  more  or  less 
serions  inteference  with  methods  of  corporate  management, 
which  appear  to  have  been  practiced  since  1883,  and  a  neces- 

1  Bity  for  an  accounting  with  respect  to  the  disposition  of  the 

vast  sums  received  by  the  defendant  in  the  course  of  its  cor- 
porate existence.  The  plaintiff  is  invoking  the  aid  of  the 
court  to  remedy  an  alleged  grievance  of  such  a  nature,  in  its 
operation  upon  the  rights  of  a  large  body  of  people,  as  to 
approximate  it,  I  might  almost  say,  to  a  public  wrong,  com- 
mitted by  this  corporation,  which  owes  its  existence  to,  and 
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derives  its  powers  from,  the  laws  of  this  state.  The  serious- 
ness of  the  charges  and  the  magnitude  and  scope  of  the  relief 
demanded,  irresistibly,  compel  us  to  look  at  the  matter  in 
the  light  of  what  we  may  find  to  be  the  policy  of  the  law. 
As  suggested  previously,  there  is  a  great  and  an  obvious 
distinction  between  an  ordinary  action,  where  an  indi- 
vidual seeks  a  remedy  for  some  violation  of  his  rights  and 
where  there  can  be  an  adjustment  of  the  dispute  with- 
out necessarily,  or  materially,  affecting  the  rights  of  others, 
and  a  case  like  the  present  one,  which  would  draw  after 
its  determination  in  the  plaintiff's  favor,  apparently,  radi- 
cal changes  in  the  management  of  the  affairs  of  the  corpo- 
ration and  would  involve  an  accounting  as  to  corporate  deal- 
ings with  a  great  number  of  other  persons.  Not  that  legal 
principles  are  necessarily  affected  by  the  character  of  the  liti- 
gants, or  the  magnitude  of  the  sums  in  controversy  ;  but  such 
considerations,  in  connection  with  those  bearing  upon  corporate 
objects  and  interests,  may  be  found  to  justify  a  declaration  of 
state  policy.  This  is,  I  recognize,  a  very  important  question, 
which  is  presented  for  our  determination,  and  while  that 
determination  should  be  approached  with  a  full  appreciation 
of  its  consequences  in  their  possible  bearing  upon  private  con- 
tract rights,  nevertheless,  we  must  have  in  mind  how  serious 
and  how  grave  may  be  those  consequences  in  their  wider 
bearing  upon  this  peculiar  class  of  corporations.  This  brings 
us  to  consider  certain  declarations  which  have  been  made  by 
the  legislature  upon  the  subject  of  such  actions. 

If  an  action  had  for  it6  object  the  compelling  of  the  trus- 
tees, directors,  managers,  or  other  officers  of  a  corporation,  to 
account  for  their  official  conduct,  in  the  management  and  dis- 
position of  the  property  committed  to  their  charge,  then  it 
would  have  to  be  brought  by  the  attorney -general  in  behalf 
of  the  People ;  or  it  might  be  brought  by  a  judgment  creditor 
of  the  corporation,  under  sections  1781  and  1782  of  the  Code 
of  Civil  Procedure.  These  sections  were  not  intended  to 
warrant  the  attorney-general  in  bringing  the  action,  if 
only  private  interests  were  involved ;  as  is  evident  from  the 
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provisions  of  section  1808,  which  limit  his  authority  to  cases 
where,  in  his  opinion,  the  public  interests  require  such  an 
action.  But  they  may  be  said  to  indicate  a  policy  of  the  law, 
that  the  public  interests  may  be  concerned  and,  when  they 
appear  to  be,  that  then  the  action  should  be  within  the  con- 
trol of  the  attorney-general.  Unless  a  private  corporation, 
chartered  for  certain  definite  and  limited  purposes,  had 
exceeded  its  powers,  or  unless  the  case  were  one  coming 
strictly  within  the  purposes  specified  in  section  1781,  the 
intervention  of  the  People  through  their  attorney-general 
would  not  be  authorized  by  the  statute.  (People  v.  Lowe, 
117  N.  Y.  175.)  In  1890,  chapter  400  of  the  Session 
Laws  of  that  year  was  passed  as,  "An  act  in  relation 
to  life  and  casualty  insurance  companies,  associations  and 
societies  organized  under  the  laws  of  this  state;"  which 
provided  that  "no  order,  judgment  or  decree,  providing 
for  an  accounting  or  enjoining,  restraining,  or  interfering 
with  the  prosecution  of  the  business  of  any  life  or  casu- 
alty insurance  company,  association  or  society  of  this 
state,  or  appointing  a  temporary  or  permanent  receiver 
thereof,  shall  be  made  or  granted  otherwise  than  upon  the 
application  of  the  attorney-general,  on  his  own  motion  or 
after  his  approval  of  a  request  in  writing  of  the  superin- 
tendent of  the  insurance  department,  except  in  an  action  by 
a  judgment  creditor  or  in  proceedings  supplementary  to  exe- 
cution." The  provisions  of  that  statute  were  embodied  in  the 
Insurance  Law  of  1892,  as  section  56.  In  this  enactment  we 
have  an  express  declaration  of  the  legislature  upon  the  sub- 
ject, which  may  be  regarded  as  voicing  a  policy  of  the  law. 
Not  long  previously  to  the  act  of  1890,  this  court  had  decided 
the  case  of  Uhlman  v.  The  New  York  Life  Insurance  Com- 
pany, (109  N.  Y.  421).  That  was  an  action  for  the  purpose 
of  obtaining  an  accounting  from  the  defendant  in  regard  to 
matters  stated  in  the  complaint.  The  plaintiff  had  taken  out 
a  policy,  known  as  "  The  Ten  Year  Dividend  System  Policy," 
and  the  plaintiff  alleged  in  his  complaint  that  the  defendant, 
during  the  term  of  the  policy,  had  wrongfully  appropriated 
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the  surplus  and  profits,  or  a  large  portion  thereof,  belonging 
to  the  plaintiff  under  the  policy  and  had  diverted  the 
same  to  other  purposes  than  to  the  benefit  of  the  plaintiff, 
and  that  it  had  not  kept  the  fund  and  its  accumulations  sepa- 
rate. His  demand  for  judgment  was  that  the  defendant  be  com- 
pelled to  render  an  account  of  the  names  of  the  parties  insured 
by  it  under  the  system  ;  the  amount  of  each  and  every  policy 
issued  ;  a  detailed  account  of  premiums  paid  ;  the  amount  of 
surplus  and  profit  which  each  of  the  policies  had  earned  and 
a  number  of  other  details  in  regard  to  the  accumulation  and 
disposition  of  such  fund.  We  held  that  the  action  was  not 
tenable,  for  reasons  which,  of  course,  I  do  not  assume  to  con- 
trol the  determination  of  these  issues  ;  but  in  the  decision,  it 
was,  significantly,  said  by  Mr.  Justice  Peckham,  speaking  for 
the  court :  "  Upon  the  theory  of  the  plaintiff  every  one  of  the 
policyholders  of  his  class  has  a  right  of  action,  such  as  this, 
against  the  defendant  to  call  it  to  an  account,  and  to  cause  it 
to  give  in  the  trial  of  the  action  a  detailed  account  of  every 
transaction  *  *  *  which  took  place  from  the  commence- 
ment to  the  termination  of  the  tontine  period  in  regard  to  those 
matters  material  to  be  known  upon  the  question  of  an  equi- 
table apportionment  of  the  fund.  *  *  *  Of  course  it  is  not 
to  be  supposed  that  each  individual  policyholder  would  avail 
himself  of  this  right,  but  the  fact  that  each  one  might,  would 
place  the  company  in  the  power  of  unscrupulous  parties  to  take 
advantage  of  it  for  the  purpose  of  endeavoring  to  levy  contribu- 
tion from  it  which  it  might  pay  in  order  to  secure  freedom  to 
itself  from  troublesome,  expensive,  unnecessary  and  wholly  dis- 
ingenuous investigations  (and  made  in  numerous  suits)  into  the 
affairs  of  the  company  and  its  accounts  running  through  many 
years."  That  the  act  of  1890  should  soon  follow  upon  this 
decision,  is  significant  of  the  faet  that  iiis  view  was  shared  in 
by  the  representatives  of  the  People  as  to  such  actions.  That 
the  act  was  framed  to  prevent  such  an  intolerable  nuisance  as 
an  insurance  company  would  be  subjected  to,  if  one  or  more 
of  its  policyholders  might  maintain  such  an  action,  is  evident. 
It  is  plain  that  an  accounting  is  necessary  from  this  com- 
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plaint,  when  its  allegations  of  facts  are  read ;  showing,  as  they 
do,  that,  practically,  during  all  the  existence  of  the  company, 
except  for  two  years,  the  facts  complained  of  have  existed  and 
that  millions  of  dollars  have  been  received  and  disposed  of 
and  that  a  great  number  of  persons  have,  more  or  less,  shared 
in  its  distribution  of  moneys.     Fully  recognizing  the  necessity 
of  an  accounting,  the  prayer  is,  "  that  the  total  number  of 
policyholders  now  living  be  ascertained  and  the  total  amount 
paid  by  such  policyholders  to  the  reserve  fund  be  ascertained 
and  the  amount  paid  by  the  undersigned  to  the  reserve  fund 
be  ascertained  and   the  undersigned  be  paid  such  amount 
of  the  reserve  fund,  over  and  above  $1,000,000,  in  proportion 
to  the  amount  he  has  contributed  thereto  as  compared  with  the 
whole   amount  contributed   by    policyholders  now    living." 
Furthermore,  if  the  plaintiff  succeeds  in  obtaining  the  judg- 
ment prayed  for,  there  mu6t  result  a  direct  and  grave  inter- 
ference with  the  prosecution  of  the  business  of  the  company. 
It  cannot  be  said  that  the  enactment  of  such  a  law  is  without 
good  reason,  or  is  against  a  wise  public   policy.     There  is 
reason  for  making  a  distinction  between  such  insurance  com- 
panies and  other  corporations ;  for  the  former  have  character- 
istics, which  entitle  them  to  be  regarded  as  almost  public  in 
their  nature.     They  are  unlike  private  corporations,  organized 
purely  for  the  pecuniary  profit  of  their  members,  and,  there- 
fore, subject  to  our  observations  in  People  v.  Zoioe,  {supra). 
Their  primary  purpose  is  co-operation  of  individuals  in  a  plan 
for  the  mutual  insurance  of  their  lives,  whereby  the  cost  will 
be   cheapened.     Each  member   participates  in   the   business 
results  and  as  there  are  profits  or  losses,  so  is  his  insurance 
affected  in  its  cost  to  him.     Indeed,  the  objects  of  life  insur- 
ance corporations  invest  them  with  such  a  public  interest,  that 
the  state  has  placed  them  within  the  superintendence  of  a 
special  department  and  every  consideration  militates  in  favor 
of  the  protection,  which  the  state  has  thrown  around  these 
companies,  and  tends  to  show  the  wisdom  of  the  legislation 
of  1890. 

Nor  is  the  act  at  all  in  violation  of  any  constitutional  right 
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of  the  plaintiff,  as  impairing  the  obligation  of  a  contract.  It 
furnishes  a  remedy,  as  it  was  said  in  the  opinion  below,  and 
prescribes  a  method  of  procedure  by  which  that  remedy  may 
be  applicable  to  every  person  situated  as  the  plaintiff  is. 
Touching,  as  it  does,  the  affairs  of  insurance  corporations, 
which  the  state  has  peculiarly  taken  within  its  care  and  super- 
vision, its  enactment  was  quite  within  the  sound  discretion  of 
the  legislature,  in  the  emergency  which  confronted  it  of  the 
possibility  of  6uits,  interfering  with  the  management  of  the 
corporate  affairs  and  which  might  produce  hopeless  confusion 
and  might  impair  the  efficiency  of  the  company,  if  not  wreck 
it.  The  effect  of  the  legislation  was  not  to  cut  off  the  rights 
of  a  party,  but,  merely,  to  prescribe  the  form  of  the  remedy 
which  he  must  avail  himself  of,  in  the  pursuit  of  his  object  to 
compel  the  corporation  to  perform  acts,  or  to  account  as  to  mat- 
ters in  respect  of  which  it  may  be  alleged  to  have  been  neglect- 
ful, or  wasteful,  or  mistaken.  The  plaintiff  is  not  maintaining  a 
purely  and  essentially  private  action,  with  the  results  of  which 
only  himself  and  the  corporation  defendant  are  concerned ; 
but  he  is  maintaining  one  which  concerns  a  large  body  of  the 
public  and  the  continued  management  of  the  affairs  of  a 
peculiar  class  of  corporations  which  have  been  the  especial 
objects  of  the  care  and  watchfulness  of  the  state.  It  is  no 
hardship  to  him,  and  it  impairs  none  of  the  force  of  the  obli- 
gations of  the  company  to  him,  that  he  should  be  compelled 
to  follow  the  particular  procedure  declared  by  statute. 

In  addition,  it  may  be  observed  that  the  contract  of  insur- 
ance contains  no  obligation  as  to  the  management  of  the 
defendant's  property  and  secures  to  him  no  especial  mode  of 
enforcing  his  rights  with  respect  to  its  management.  There 
was  nothing,  in  my  judgment,  to  restrict  the  exercise  by  the 
state  of  a  supervisory  and  restraining  power,  with  respect  to 
actions,  which  have  for  their  avowed  purpose  an  interference 
with,  and  an  inquiry  into,  the  management  of  the  affairs  of 
these  corporations.  The  plaintiff  had  no  such  vested  rights 
that  the  legislature,  by  way  of  enforcing  the  obligations  of 
justice,  could  not  interfere  by  remedial  legislation  and  provide 
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for  a  remedy  which  would  be  as  effectual,  as  it  would  be  bene- 
ficent in  its  general  operation. 

If  the  views,  which  I  think  we  should  adopt  upon  the  ques- 
tion before  us,  are  not  correct,  then  these  corporations,  char- 
tered by  the  state  as  they  are  for  the  common  benefit  of  those 
who  wish  to  co-operate  in  the  business  of  life  insurance,  are  at 
the  mercy  of  any  member,  who,  with  unworthy  or  dishonest 
motives,  chooses  to  attack  them  and,  by  threatened  interfer- 
ence with  their  methods  or  management,  may  compel  them  to 
make  a  settlement  with  him,  in  order  to  secure,  as  it  was  said 
in  the  Ulilman  case,  freedom  from  troublesome,  expensive, 
unnecessary  and  wholly  disingenuous  investigations  into  affairs 
and  accounts  running  through  many  years. 

In  accordance  with  the  conclusions  reached  in  this  case, 
questions  two  and  three  of  those  certified  to  us  are  answered 
as  follows,  viz. :  The  plaintiff  has  not  legal  capacity  to  main- 
tain this  action  and  it  must  be  brought,  if  at  all,  by  the  attor- 
ney-general of  the  state  of  New  York,  pursuant  to  the  require- 
ments of  chapter  690  of  the  Laws  of  1892  ;  which  apply  to 
this  action  and  prohibit  the  plaintiff  from  maintaining  it. 

The  judgment  and  order  appealed*  from  should  be  affirmed, 
with  costs. 

All  concur,  except  Parker,  Ch.  J.,  and  Vann,  J.,  dissenting. 

Judgment  and  order  affirmed,  with  leave  to  amend  com- 
plaint, etc. 
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In  the  Matter  of  the  Petition  of  James  "W.  Burns.  Appellant,  l  155    28 
for  the  Appointment  of  Commissioners  to  Assess  Damages     159  *8** 
to  Riparian  Owners  on  Roaring  Brook ;  Ingham  D.  Town- 
send  et  al.,  Respondents. 

1.  Constitutional  Law  —  Eminent  Domain  —  Public  Use.  80  long 
as  the  intended  use  of  an  improvement,  sought  to  be  accomplished  through 
an  exercise  of  the  right  of  eminent  domain,  is  not  restricted  to  private 
parties  or  private  interests,  hut  is  open  to  the  whole  public,  it  is  no  valid 
objection  to  the  act  authorizing  it  that  it  will  benefit  one  person,  or  some 
class  of  persons,  more  than  others,  or  that  it  originated  in  private  interests 
and  was  intended  in  some  degree  to  subserve  private  purposes. 
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2.  Use  of  Waterway  for  Floating  Logs.  The  use  by  the  public  of 
a  natural  waterway  to  float  logs  from  the  interior  of  the  state  to  the  great 
lakes  is  a  public  use,  within  the  fair  meaning  of  the  Constitution;  and 
when  the  legislature  has  determined  the  necessity  for  the  exercise  of  the 
right  of  eminent  domain  to  acquire  such  use  (as,  by  L.  1896,  ch.  338),  the 
validity  of  the  act  is  not  open  to  question  on  the  ground  that  the  use  is 
not  public. 

3.  Prohibition  against  Local  Act  Opening  Highway  not  Appli- 
cable to  Waterway.  A  private  or  local  act  declaring  a  natural  water- 
way, which  was  private  property,  open  for  use  to  the  public,  through  an 
acquisition  of  private  riparian  rights,  (such  as  L.  1896,  ch.  338,  constitut- 
ing Roaring  brook  "a  public  highway  for  the  purpose  of  floating  logs"), 
is  not  within  the  scope  of  the  constitutional  prohibition  against  the  passage 
of  local  or  private  bills  opening  highways  (Const,  art.  3,  §  18). 

4.  Meaning  of  "  Highways."  The  term  "  highways  "  in  section  18  of 
article  3  of  the  Constitution  is  used  in  its  ordinary  and  popular  sense, 
comprehending  only  the  ordinary  highways  under  the  care  of  local 
authorities. 

Matter  of  Burns,  16  App.  Div.  507,  reversed. 

(Argued  January  10,  1898;  decided  January  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  19,  1897,  reversing  an  order  of  Special  Term  appoint- 
ing commissioners  to  assess  damages  under  chapter  338  of  the 
Laws  of  1896. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Watson  31  Rogers  for  appellant.  The  act  does  not  assume 
to  take  private  property  for  private  use.  (L.  1894,  ch.  176 ; 
People  ex  rel.  v.  Smith,  21  X.  Y.  595 ;  II ey  ward  v.  Mayor,  etc, 
7  X.  Y.  324 ;  Matter  of  Towmend,  39  X.  Y.  174 ;  B.  P.  Comrs. 
v.  Armstrong,  45  X.  Y.  243  ;  Matter  of  Fowler,  53  X.  Y.  62 ; 
66  X.  Y.  572.)  The  act  is  constitutional.  (Const.  X.  Y.  art. 
3,  §  18  ;  Matter  of  Woolsey,  95  X.  Y.  135 ;  29  Hun,  304 ;  92  X. 
Y.  629 ;  People  v.  Petrea,  92  X.  Y.  128 ;  Leland  v.  Cameron, 
31  X.  Y.  115 ;  Livingston  v.  Arnoux,  56  X.  Y.  507;  Keely  v. 
Saunders,  99  U.  S.  441 ;  Gonzales  v.  Ross,  120  U.  S.  605; 
People  ex  rel.  v.  Bd.  Suprs.,  8  X.  Y.  317 ;  Kerrigan  v.  Force, 
68  X.  Y.  381 ;  Sweet  v.  City  of  Syracuse,  129  X.  Y.  316 ;  Ogden 
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v.  Saunders,  12  Wheat.  270.)  The  legislature  has  continuously 
enacted  statutes  in  the  same  manner  as  this,  making  streams 
highways,  and  such  contemporary  interpretation  by  the  legisla- 
ture of  this  constitutional  provision  may  be  properly  consid- 
ered by  the  courts.  (Matter  of  W.  S.  A.  <&  P.  R.  R.  Co., 
115  N.  Y.  442;  1  Story  on  Const.  §  407;  Cooley's  Const. 
Lim.  [5th  ed.]  81.) 

C.  S.  Mereness  for  respondents.  The  question  of  public 
use  is  a  judicial  one  and  must  be  determined  by  the  courts. 
(Matter  of  D.  C.  Asm.,  66  N.  Y.  569 ;  Taylor  v.  Porter,  4 
Hill,  140 ;  Embury  v.  Conner,  3  N.  Y.  511 ;  Matter  of  N. 
F.  cfe  W.  R.  Co.,  108  N.  Y.  375  ;  121  N.  Y.  319 ;  P.  W.  W. 
Co.  v.  Bird,  130  N.  Y.  249 ;  Matter  of  Townsend,  39  N.  Y. 
174.)  The  act  is  unconstitutional.  (De  Camp  v.  Thomson, 
16  App.  Div.  528 ;  Const.  N.  Y.  art.  1,  §  7 ;  People  ex  rel. 
v.  Trustees  Vil.  of  Haver  straw,  151  N.  Y.  75 ;  Taylor  v. 
Porter,  4  Hill,  140  ;  l&nbury  v.  Conner,  3  N".  Y.  511 ;  Matter 
of  D.  C.  Assn.,  66  N.  Y.  569 ;  Matter  of  S.  R.  C.  R.  Co., 
128  N.  Y.  408 ;  P.  W.  W.  Co.  v.  Bird,  130  N.  Y.  249  ;  Mat- 
ter of  S.  I.  R.  T  Co.,  103  N.  Y.  251 ;  Matter  of  Thomson, 
86  Hun,  405  ;  Matter  of  P.  Bridge  Co.,  108  N.  Y.  483.) 
The  act  in  question  is  void  because  it  is  a  private  or  local  stat- 
ute laying  out  a  highway.  (Const.  N.  Y.  art.  3,  §  18  ;  People 
ex  rel.  v.  Banks,  67  N.  Y.  568  ;  Matter  of  Woolsey,  95  N.  Y. 
135;  People  ex  rel.  v.  Bd.  Suprs.,  112  N.  Y.  585.)  The 
petitioner  claims  that  there  is  no  proof  before  the  court  that 
the  act  in  question  was  not  reported  to  the  legislature  by  com- 
missioners to  revise  the  statutes  and,  therefore,  saved  by  the 
provisions  of  article  3,  section  23,  of  the  Constitution.  This 
is  untenable.  (Post  v.  K.  C.  Suprs.,  105  U.  S.  667  ;  South 
Ottawa  v.  Perkins,  94  IT.  S.  260  ;  1  Rice  on  Ev.  35 ;  People  v. 
Petrea,  92  N.  Y.  138.)  The  act  in  question,  chapter  338  of 
the  Laws  of  1896,  is  unconstitutional  and  void,  because  it  does 
not  provide  proper  means  for  the  payment  of  the  damages  of 
the  property  owners.  (Gardner  v.  Vil.  of  Newhurgh,  2 
Johns.  Ch.  168 ;  People  ex  rel.  v.  Hayden,  6  Hill,  359 ;  Sage 
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v.  City  of  Brooklyn,  89  N.  Y.  189 ;  Chapman  v.   Gates,  54 
N.  Y.  146.) 

O'Brien,  J.  The  only  question  involved  in  this  appeal  is 
whether  the  statute  (Ch.  338,  Laws  of  1896)  is  a  valid  law. 
The  court  below  has  held  it  to  be  invalid  because  in  conflict 
with  the  Constitution  of  the  state.  A  case  which  presents  the 
question  of  the  validity  of  an  act  of  the  legislature  is  always 
important  in  itself,  but  this  case  derives  additional  importance 
from  the  fact  that,  incidentally,  the  decision  involves  the  valid- 
ity of  numerous  other  statutes  of  the  same  character. 

The  title  of  the  act  is  "  An  act  declaring  '  Roaring  brook,'  in 
the  town  of  Martinsburgh,  in  the  county  of  Lewis,  a  public 
highway,  and  providing  means  for  the  assessment  of  damages 
to  riparian  owners  thereof." 

The  first  section  provides  that  "  Roaring  brook,  in  the  town 
of  Martinsburgh,  in  the  county  of  Lewis,  from  its  junction 
with  Black  river  to  the  head  waters  of  said  brook,  in  the  town 
of  Martinsburgh,  is  hereby  declared  to  be  and  is  hereby  con- 
stituted a  public  highway,  for  the  purpose  of  floating  logs, 
timber  and  lumber  down  6aid  stream." 

The  second  section  makes  provision  for  the  assessment  and 
payment  of  damages  to  riparian  owners  injured  by  the  use  of 
the  stream  for  the  purposes  declared  in  the  statute. 

The  statute  contemplates  the  taking  of  property  by  the  exer- 
cise of  the  right  of  eminent  domain.  The  courts  below  have 
held  that  the  use  was  sufficiently  public  to  save  the  statute 
from  attack,  on  the  ground  that  there  was  contemplated  a  tak- 
ing of  private  property  for  merely  private  purposes. 

It  cannot  be  doubted  that  a  public  highway,  intended  for 
public  communication  between  the  Adirondack  regions  of  the 
state  and  the  great  lakes,  and  for  the  transportation  of  lum- 
ber, timber  and  logs,  must  in  some  degree,  at  least,  be  com- 
mercially beneficial  to  the  public.  It  may  be,  86  suggested, 
that  the  passage  of  this  statute  was  stimulated  by  purely 
private  interests.  But  that  is  largely  true  of  every  movement 
for  opening  highways  in  the  country  and  streets  or  avenues  in 
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cities.  They  originate  in  many  cases  in  the  persistent  demands 
of  one  or  more  property  owners  who  desire  to  bring  their 
property  into  the  market  or  to  procure  better  access  to  it,  and 
thus  promote  their  private  interests. 

It  is,  no  doubt,  true  that  many  useful  public  improvements 
have  originated  in  efforts  to  promote  private  interests,  and 
that  possibly  may  be  the  origin  of  this  statute. 

But  a  statute  is  not  to  be  condemned  on  the  ground  that  it 
originated  in  private  interests  and  was  intended  in  some  degree 
to  subserve  private  purposes. 

'  If  every  act  originating  in  such  motives  should  be  declared 
void,  it  is  to  be  feared  that  there  are  too  many  statutes  that  would 
not  stand  such  a  searching  test.  So  long  as  the  use  intended 
is  not  restricted  to  private  parties  or  private  interests,  but  is 
open  to  the  whole  public,  it  is  no  valid  objection  to  the  act 
that  it  will  benefit  one  person,  or  some  class  of  persons,  more 
than  others.  The  question  as  to  whether  in  any  given  case 
the  use  is  public  or  private  is  judicial,  and  must  be  determined 
in  the  end  by  the  courts.  We  think,  however,  that  the  use  by 
the  public  of  a  waterway,  such  as  that  described  in  this  statute, 
to  transport  property  from  the  interior  of  the  state  to  the  sea 
or  the  great  lakes  is  a  public  use  within  the  fair  meaning  of 
the  Constitution,  and  the  legislature  having  determined  the 
necessity  for  the  exercise  of  the  right  of  eminent  domain,  the 
validity  of  the  act  is  not  open  to  question  on  the  ground  that 
the  use  is  not  public.^  {People  ex  rel.  Herrick  v.  Smith,  21 
N.  Y.  595 ;  Ileyward  v.  Mayor,  etc.,  7  N.  Y.  324 ;  In  re 
Tovmsend,  39  N.  Y.  174;  Brooklyn  Park  Com.  v.  Arm- 
strong, 45  N.  Y.  243 ;  In  re  Fowler,  53  N.  Y.  60 ;  P.  W.  W. 
Co.  v.  Bird,  130  N.  Y.  249 ;  In  re  Niagara  Falls  <&  W.  E. 
Co.,  108  N.  Y.  375 ;  121  N.  Y.  319.) 

The  conflict  between  this  act  and  the  Constitution  was 
found  in  quite  another  direction.  There  can  be  no  doubt  that 
the  bill  is  private  or  local  within  the  meaning  of  the  prohibi- 
tion against  the  passage  of  such  bills  in  certain  cases  con- 
tained in  §  18,  article  3  of  the  Constitution.  The  legislature 
is  forbidden  to  pass  a  private  or  local  bill  "  laying  out,  open- 
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ing,  altering,  working  or  discontinuing  roads,  highways  or 
alleys,"  and  this  act  was  held  to  be  in  conflict  with  the  Con- 
stitution, since  it  provided  for  opening  or  laying  out  a  high- 
way. The  question  is  whether  a  private  or  local  act  declaring 
a  waterway  or  stream  open  for  use  to  the  public  is  fairly  com- 
prehended within  the  constitutional  prohibition  against  pass- 
ing such  acts  laying  out  or  opening  highways. 

It  is  quite  true  that  in  a  certain  sense  streams  and  water- 
ways are  highways.  The  term  highway  is  frequently  used  in 
a  very  broad  sense.  The  sea  is  said  to  be  the  great  public 
highway  of  nations.  The  canals  and  all  public  rivers  and  the 
great  lakes  are  certainly  highways.  So  are  all  the  railroads. 
But  surely  the  framers  of  the  Constitution  did  not  use  the 
term  in  any  such  broad  and  extensive  sense.  Manifestly  it  is  • 
there  used  in  a  much  more  limited  sense.  The  term,  in  its 
ordinary  and  popular  sense,  refers  to  the  country  roads  under 
the  management  and  control  of  the  local  authorities  of  the 
several  towns  or  counties  of  the  state.  It  does  not  even 
include  streets  or  avenues  in  cities,  as  this  court  has  expressly 
held  {In  re  Woolsey,  95  N.  Y.  135),  though  it  cannot  be 
denied  that  such  streets  or  avenues  are  highways  in  the  broad 
sense  that  I  have  mentioned. 

The  f ramers  of  the  Constitution  evidently  used  the  term  in 
its  ordiuary  and  popular  sense,  comprehending  only  the 
ordinary  roads  and  highways  under  the  care  of  local  authori- 
ties. The  very  purpose  of  the  restriction  upon  the  power  of 
the  legislature  was  to  remit  to  the  local  authorities  such  func- 
tions of  government  and  administration  as  concerned  the 
people  of  the  locality  and  which  could  be  better  determined 
and  discharged  by  such  authorities  than  by  the  central  legisla- 
tive body  at  the  capital  of  the  state.  There  was  no  reason 
why  the  legislature  should  be  permitted  to  deal  with  such  a 
purely  local  question  as  the  laying  out  or  opening  of  a  high- 
way in  a  town  any  more  than  with  the  election  of  a  super- 
visor. There  was  a  general  system  of  statute  law  under  which 
highways,  in  the  ordinary  sense  of  the  term,  could  be  laid  out 
and  opened  under  the  direction  of  local  officers.     But  there 
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never  was  any  general  law  under  which  a  waterway,  which 
was  private  property,  could  be  thrown  open  or  dedicated  to 
the  use  of  the  public.  Indeed,  it  is  very  difficult  to  conceive 
how  any  such  general  law  could  be  formulated  at  all  that 
would  be  operative,  in  any  reasonable  or  practicable  way,  to 
accomplish  the  result  through  the  action  of  local  authorities. 

When  the  stream  or  waterway  passed  through  several  towns 
or  more  than  one  county,  as  is  generally  the  case,  the  author- 
ities of  one  town  or  one  county  might  be  in  favor  of  making 
it  public  while  the  other  towns  or  the  other  county  might 
be  opposed.  The  result  would  be  in  all  such  cases  that  noth- 
ing could  be  accomplished,  and  in  the  conflict  of  local  inter- 
ests the  general  public  good  might  be  ignored.  Therefore, 
since  the  purpose  of  the  statute  in  question  could  not  be 
accomplished  under  any  general  law,  it  is  not  within  the  rea- 
son of  the  constitutional  prohibition  or  the  mischief  which  it 
was  intended  to  correct. 

The  intention  of  the  law-making  body,  whether  engaged  in 
framing  a  constitution  or  enacting  a  statute,  is  the  key  to  all 
sound  construction.  In  such  acts  general  words  are  sometimes 
used  which,  unless  restricted  by  the  courts  to  the  particular 
sense  in  which  they  were  obviously  employed,  the  most  unjust 
and  absurd  results  would  frequently  follow.  It  is  generally  a 
safe  and  reasonable  rule  in  all  such  cases  to  give  effect  to 
words  and  forms  of  expression  according  to  their  ordinary  and 
popular  meaning.  The  term  highway  in  common  language 
expresses  the  same  thought  as  the  word  road,  and  while  law- 
yers and  juridical  writers  frequently  use  the  word  in  a  much 
larger  sense,  yet,  it  is  plain,  we  think,  that,  according  to  every 
rule  of  construction,  it  was  not  so  used  by  the  framers  of  the 
constitutional  provision  in  question.  If  the  true  construction 
of  this  provision  of  the  Constitution  was  not  as  clear  as  it 
seems  to  me  to  be,  we  might  well  resort  to  another  rule  of 
construction  with  the  same  result.  We  frequently  ascertain 
the  meaning  of  ^a  word  or  the  sense  in  which  it  is  used  by 
its  association  with  other  words,  according  to  the  •  familiar 
maxim  noscitur  a  sociis.     The  word  highways  is  used  in  the 
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Constitution  in  association  with  the  words  roads  and  alleysy 
a  clear  indication  that  such  a  thing  as  a  public  waterway  was 
not  in  the  minds  of  the  lawmakers. 

The  preceding  words  of  the  provision  are  equally  unfortu- 
nate for  the  contention  sustained  by  the  court  below.  "  Lay- 
ing out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,"  are  very  awkward  words  when  applied  to 
a  statute  declaring  a  stream  of  water  to  be  public.  Roaring 
brook  is  a  natural  waterway.  The  statute  under  considera- 
tion does  not  lay  it  out,  or  open  it,  or  alter  it,  or  work  it,  or 
discontinue  it,  in  any  just  or  proper  sense.  The  natural  and 
physical  situation  remains  absolutely  unchanged.  The  stream 
was  laid  out  by  nature  and  the  statute  opens  it  only  in  the 
sense  that  what  before  was  private  property  is  now  available  to 
the  use  of  the  whole  public.  The  mere  change  of  ownership 
in  the  stream  from  private  parties  to  the  general  public  by 
operation  of  law,  which  can  be  accomplished  only  by  making 
full  and  just  compensation  to  the  owners,  is  not  the  opening 
of  a  highway,  except  perhaps  in  a  very  remote  or  fanciful 
sense,  and  is  clearly  not  within  the  scope  of  the  constitutional 
prohibition  against  the  passage  of  local  or  private  bills  open- 
ing highways. 

The  Constitution,  like  a  statute,  should  receive  a  reasonable 
construction.  It  should  be  interpreted  in  such  a  way  as  to 
give  it  practical  effect  according  to  the  intention  of  the  body 
that  framed  it  and  the  people  who  adopted  it,  and  a  fair  appli- 
cation of  this  rule  must  result  in  the  conclusion  that  the  statute 
in  question  is  not  within  the  spirit  or  fair  scope,  and  hardly 
within  the  letter,  of  the  prohibition  against  the  passage  of 
private  or  local  bills.  It  may  be  that  this  statute  and  numerous 
other  statutes  of  the  same  character  to  be  found  in  the  records 
of  the  legislature  are  open  to  the  objection  that  power  was 
improvidently  or  unwisely  exercised,  or  that  public  authority 
was  enlisted  in  the  promotion  of  purely  private  interests, 
although  there  is  nothing  on  the  face  of  the  bill  or  in  the 
record  of  which  we  can  take  notice  to  show  that  such  was  the 
fact.     But  even  if  all  that  be  true,  as  claimed,  the  question 
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was  clearly  for  the  determination  of  the  legislature.  Having 
the  power  to  enact  such  a  law,  the  occasion  for  the  exercise  of 
the  power  or  the  particular  case  or  circumstances  that  called 
for  it  were  all  matters  exclusively  within  its  own  judgment 
and  discretion. 

The  courts  have  no  more  right  to  encroach  upon  the  prov- 
ince of  the  legislature  than  the  latter  has  upon  the  province 
of  the  courts  by  assuming  judicial  functions.  All  questions, 
therefore,  with  respect  to  the  necessity  or  propriety  of  such  a 
law  as  that  involved  in  this  case  belong  to  the  law-making 
power  and  not  to  the  courts. 

The  order  appealed  from  should  be  reversed  and  that  of 
the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  who  dissents  upon  the  ground 
the  act  was  invalid  for  violating  those  provisions  of  the  Coi> 
stitution,  as  amended  in  1874,  which  were  intended  to  deprive 
the  legislature  of  just  such  power  to  pass  local  laws. 

Order  reversed,  etc. 


Irene  B.  Roberts  et  al.,  Individually  and  as  Executors  of 
Edward  Roberts,  Deceased,  Respondents,  v.  The  New 
York  Elevated  Railroad  Company  and  The  Manhattan 
Railway  Company,  Appellants,  et  al.,  Respondents. 

1.  Elevated  Railroads  —  Exceptional  Circumstances  Entitling 
Abutting  Owner  to  Damages.  Iu  an  action  by  abutting  owners  to 
restrain  the  maintenance  of  an  elevated  railroad  in  Third  avenue  at  Ninetv- 
ninth  street,  New  York  city,  held,  that  an  award  of  damages  was  justified 
by  the  existence  of  such  exceptional  structures  as  a  passenger  station  and 
platform,  a  coal  elevator,  water  tank  and  coaling  platform,  with  side 
tracks  and  switches,  in  addition  to  the  ordinary  track  structure,  in  connec- 
tion with  evidence  that  the  rental  value  of  the  plaintiffs'  property  was 
diminished  thereby,  as  compared  with  similar  property  on  the  avenue 
above  and  below,  and  that  the  value  of  the  property  was  affected  by 
letting  to  an  inferior  class  of  tenants  in  order  to  obtain  better  rents  than 
were  obtained  prior  to  1889. 

2.  Fee  and  Rental  Values  —  Findings.  Held,  that  there  was  no 
fatal  discrepancy  between  a  finding  to  the  effect  that  the  fee  and  rental 
values  of  the  plaintiffs'  premises  had  been  diminished  in  consequence  of 
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the  defendants'  acts,  and  a  finding  to  the  effect  that,  while  the  evidence 
did  not  disclose  a  decline  in  the  fee  or  rental  value,  either  at  the  time  of 
the  construction  of  the  road,  or  subsequent  to  it,  nevertheless  both  of 
these  values  would  have  increased  had  it  not  been  for  the  defendants'  acts. 
3:  Station  as  a  Benefit  —  Findings.  The  trial  judge  refused  a 
request  to  fiud  that  the  daily  use  of  the  defendants'  station  by  great  num- 
bers of  passengers  increased  to  a  substantial  degree  the  facilities  of  access 
to  the  plaintiffs'  premises  from  other  parts  of  the  city,  but  did  find,  on 
request,  that  "  said  increased  facility  of  transportation  and  access,  caused 
by  said  railroad,  has  conferred  a  benefit  upon  said  property."  Held,  that 
the  defendants  obtained  all  the  advantage  to  which  they  were  entitled,  by 
the  granting  of  the  latter  request,  and  that  the  refusal  of  the  former 
request  was  not  material  error. 

4.  Consent  as  to  Construction  op  Road.  Prior  to  the  construction 
of  the  elevated  road,  the  plaintiffs'  testator  signed  the  following  paper  : 
"  We,  the  undersigned  owners  of  property  bounded  on  Third  avenue  and 
on  92d  street,  hereby  express  our  wish  and  preference  that  the  elevated 
railway  to  be  built  on  said  avenue  and  street  be  constructed  with  the  sup- 
porting column  placed  in  the  carriageway  and  not  in  the  curbstone  line 
between  the  carriageway  and  sidewalk."  Held,  that  this  did  not  consti- 
tute a  consent  to  the  construction  of  the  main  tracks  of  the  railwav,  but 
was  a  mere  expression  of  a  preference  with  respect  to  two  proposed  meth- 
ods of  construction  of  the  supports  of  the  railway  which  was  to  be  built. 

5.  Finding  as  to  Consent.  The  trial  court  found  that  the  above  paper 
was  a  request  "to  construct  the  main  tracks  of  said  railroad  as  they  have 
since  been  constructed."  Held,  that  this  did  not  amount  to  a  finding  that 
there  was  a  consent  to  the  construction  of  an  elevated  railway. 

6.  Costs  —  Unnecessary  Parties.  When  the  plaintiffs  in  an  action  to 
restrain  the  maintenance  of  an  elevated  railroad  are  vested  with  the  title 
to  the  abutting  property  as  trustees  of  an  express  trust,  their  cestuis  que 
trustent,  claiming  no  adverse  interest,  are  not  necessary  parties;  and  if, 
on  their  declining  to  unite  in  bringing  the  action,  the  plaintiffs  join  them 
as  parties  defendant,  and  recover  a  judgment  against  the  defendant  rail- 
road companies,  the  imposition  of  such  unnecessary  defendants'  costs  and 
allowances  upon  the  defendant  companies  is  unwarranted  and  constitutes 
an  abuse  of  discretion  which  can  be  rectified  by  the  Court  of  Appeals. 

7.  Payment  of  Costs.  In  such  a  case,  the  costs  and  extra  allowances, 
if  any,  of  the  unnecessary  defendants  should  be  made  payable  by  the 
plaintiffs  out  of  the  moneys  recovered  by  them  under  their  judgment. 

Roberts  v.   Few  York  Elevated  R,  R.  Co.,  12  Misc.  Rep.  345,  modified. 

(Argued  January  12,  1898 ;  decided  January  25,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  May  29, 
1895,  affirming  a  judgment  in  favor  of  plaintiffs  entered  upon 
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a  decision  of  the  court  on  trial  at  Special  Term,  and  also 
affirming  an  order  granting  extra  allowances  to  certain 
defendants. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion  and  in  the  report  of  a  former  appeal 
(128  K.  Y.  455). 

Julien  T.  Dames  and  J.  C.  Thomson  for  appellants.  The 
court  erred  in  finding  that  the  fee  and  rental  values  of  the 
plaintiffs'  property  have  been  diminished  by  defendants'  acts, 
and  that  they  would  have  increased  if  it  had  not  been  for  the 
taking  of  the  easements  by  the  construction  and  operation  of 
the  railroad  and  its  appurtenant  structures  over  the  avenue. 
(Kennedy  v.  Porter,  109  N.  Y.  526 ;  Bedlow  v.  N.  Y.  F.  D. 

D.  Co.,  112  K  Y.  263 ;  Hatpin  v.  P.  Ins.  Co.,  118  N.  Y. 
165 ;  Healy  v.  Clark,  120  N.  Y.  642 ;  Bohm  v.  M.  E  R.  Co., 
129  N.  Y.  576;  Becker  v.  M.  E.  R.  Co.,  131  N.  Y.  509 ; 
Storck  v.  M.  E  R.  Co.,  131  N.  Y.  514;  Bookmcm  v.  IT.  Y. 

E.  R.  R.  Co.,  137  N.  Y.  302 ;  147  N.  Y.  298 ;  Sutro  v.  M. 
R.  Co.,  137  K  Y.  592 ;  Sperb  v.  M.  E  R.  Co.,  137  N. 
Y.  596 ;  Shane  v.  IT.  Y  E  R.  R.  Co.,  137  K  Y.  595.) 
The  trial  judge  erred  in  refusing  to  find  that  the  facilities 
of  access  afforded  by  the  defendants'  railroad  to  the  locality 
in  question  were  substantial.  (Howard  v.  Moot,  64  N.  Y. 
271 ;  People  v.  Snyder,  41  N.  Y.  398 ;  Sicinnerton  v.  C. 
Ins.  Co.,  37  N.  Y.  189  ;  Smith  v.  N.  Y  C.  R.  R.  Co.,  43  Barb. 
231 ;  Hunter  v.  N.  Y,  0.  &  W.  R.  R.  Co.,  116  N.  Y.  621 ; 
Oppenheim  v.  Wolf,  3  Saudf.  Ch.  575 ;  Bookman  v.  N.  Y. 
E  R.  R.  Co.,  137  N.  Y.  305  ;  Sutro  v.  M.  R.  Co.,  137  N.  Y. 
592 ;  SkeUy  v.  N.  Y.  E  R.  R.  Co.,  7  Misc.  Eep.  91 ;  Mayor, 
etc.,  v.  M.  R.  Co.,  143  K  Y.  31 ;  Steets  v.  If.  Y  E  R. 
R.  Co.,  79  Hun,  288.)  The  trial  judge  erred  in  refusing 
to  decide  the  question  whether  plaintiffs'  property  would 
have  increased  in  value  more  than  it  has  done  if  the  elevated 
railroad  had  not  been  built.  (Becker  v.  M.  E.  R.  Co.,  131  N. 
Y.  512 ;  James  v.  Cowing,  82  N.  Y.  449  ;  Meyer  v.  Amidon, 
45  N.  Y.   169 ;  Comstock  v.   Ames,  3  Keyee,   360.)    The 
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trial  court  erred  in  refusing  to  hold  that  plaintiffs  were 
precluded,  by  the  consent  of  their  testator,  Edward  Roberts,' 
to  the  construction  of  the  main  tracks  of  defendants'  rail- 
way, from  obtaining  any  relief  in  respect  thereto.  (Her- 
zogw.  N.  Y.  E.  It.  R.  Co,,  76  Hun,  486;  White  v.  M.  R. 
Co.,  139  N.  Y.  19.)  The  trial  judge  erred  in  striking  out 
the  expert  testimony  as  to  the  effect  of  stations  upon  the 
rentals  of  adjoining  buildings.  {Hunter  v.  M.  R.  Co.,  141 
N.  Y.  287.)  The  trial  court  erred  in  awarding  costs  and 
additional  allowances  against  the  appellants,  and  in  favor 
of  their  co-defendants.  (Meets  v.  M.  E.  R.  Co.,  26  J.  &  S. 
466;  Devlin  v.  Mayor,  etc.,  15  Abb.  Pr.  [X.  S.]  36  ;  1  R.  S. 
729,  §  60  ;  Code  Civ.  Pro.  §§  446,  447,  449  ;  Ilubbell  v.  Med- 
bury,  53  X.  Y.  98  ;  Rotter  v.  Rotter,  8  Civ.  Pro.  Rep.  150 ; 
Cridler  v.  Curry,  66  Barb.  336  ;  Sort  v.  Snell,  39  Hun,  392 ; 
Walton  v.  Meeks,  41  Hun,  311;  120  N.  Y.  79;  Barker  v. 
Burton,  67  Barb.  459 ;  King  v.  Barnes,  109  X.  Y.  281 ; 
People  v.  A.  db  S.  R.  R.  Co.,  5  Lans.  34.) 

Henry  H.  Man  for  plaintiff-respondents.  There  is  no  error 
in  the  findings  of  fact  as  to  diminution  of  fee  and  rental  value, 
nor  in  the  rulings  of  the  court  upon  the  subject  of  the  extent 
of  benefit.  (Greenl.  on  Evi.  §  3 ;  Code  Civ.  Pro.  §  1023.) 
It  was  not  error  to  admit  Mr.  Phelps'  testimony  as  to  tenancy 
by  negroes.  He  was  not  asked  for  an  opinion,  but  for  an 
observed  fact.  If  the  testimony  be  treated  as  opinion  evidence, 
his  competency  was  proved  by  his  testimony  as  to  his  experience. 
Besides,  appellate  courts  do  not  review  rulings  as  to  the  compe- 
tency of  expert  witnesses.  (Nelson  v.  S.  M.  Ins.  Co.,  71  X.  Y. 
457 ;  Spring  Co.  v.  Edgar,  99  U.  S.  645.)  It  is  not  true  that 
property  in  this  neighborhood  is  improved  by  the  existence  of 
the  elevated  railroad.  (Kuhn  v.  Ely,  27  X.  Y.  Supp.  1104 ; 
Bookman  v.  N.  Y.  E  R.  R.  Co.,  147  K  Y.  298.) 

J.  Aspinwall  Hodge,  Jr.,  for  Christopher  II.  Roberts  et 
al.,  defendant-respondents.  The  court  below  had  power  to 
grant  costs  and  an  extra  allowance  to  the  defendant-respond- 
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ents,  and  the  exrcise  of  its  discretion  is  not  reviewable  here. 
(Lattimer  v.  Livennore,  72  N.  Y.  174 ;  Munro  v.  Smith,  23 
Abb.  [N.  C]  275 ;  128  N.  Y.  680 ;  Warren  v.  Buckley,  2 
Abb.  [K  C]  323 ;  Conaughty  v.  Saratoga  Co.  Bank,  92  N. 
Y.  401 ;  People  v.  <7.  V.  C.  B.  B.  Co.,  95  N.  Y.  666 ;  Dr. 
Jaeger's  S.  Co.  v.  Le  Boutillier,  63  Hun,  297  ;  Weed  v.  Paine, 
31  Hun,  10 ;  Bode  v.  Jf.  B.  Co.,  70  Hun,  374 ;  140  K  Y. 
637 ;  Code  Civ.  Pro.  §  3230 ;  Law  v.  McDonald,  9  Hun,  23  ; 
Couch  v.  Millard,  41  Hun,  212.) 

Edward  B.  Whitney,  guardian  ad  litem,  for  infant 
respondents.  The  court  has  power  to  grant  an  allowance  to 
the  guardian  ad  litem  irrespective  of  the  extra  allowance  of 
section  3253  of  the  Code.  ( Weed  v.  Paine,  31  Hun,  10  ;  IT. 
Ins.  Co.  v.  Van  Bensselaer,  4  Paige,  85  ;  Foster  v.  Kane,  1 
Dem.  67 ;  Matter  of  Budlonq,  33  Hun,  235.) 

Per  Curiam.  This  action  is  the  usual  one  in  equity  brought 
by  an  abutting  property  owner  against  the  defendants,  to 
restrain  the  maintenance  and  operation  of  the  elevated  railroad 
in  front  of  the  plaintiffs'  premises  on  Third  avenue,  at,  and 
south  of,  the  southeast  corner  of  the  avenue  and  99th  street. 
The  case  was  here  upon  a  former  appeal  by  the  defendants 
from  a  judgment  recovered  against  them,  which  enjoined  them 
as  prayed  in  the  complaint,  unless  a  certain  sum  was  paid  as 
the  value  of  the  plaintiffs'  easements  in  the  street.  We  reversed 
that  judgment  and  ordered  a  new  trial,  solely  upon  the  ground 
of  errors  in  admitting  the  opinions  of  experts,  with  respect  to 
the  amount  of  damages  sustained.  (128  N.  Y.  455.)  As  the 
case  is  now  presented,  that  element  of  error  is  absent,  and  the 
appellants  rely  upon  other  propositions  in  support  of  their 
claim  that  the  judgment  now  recovered  against  then  by  the 
plaintiffs  should  be  reversed. 

They  claim  that  there  was  a  total  absence  of  evidence  tend- 
ing to  show  damages,  and  that  the  findings  of  the  trial  court, 
to  the  effect  that  the  fee  and  rental  values  of  the  premises  in 
question  have  been  diminished  by  the  defendants'  acts,  are 
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without  support  in  the  evidence.  The  General  Term  justices, 
in  the  opinion  rendered  upon  an  affirmance  of  the  judgment, 
say  that,  upon  their  examination  of  the  testimony,  they  find  the 
awards  for  rental  and  fee  damage  are  sustained  by  the  evi- 
dence. We  have  looked  into  the  case  sufficiently  to  satisfy 
ourselves  that  the  affirmance  of  the  judgment  in  that  respect 
was  correct.  In  these  cases,  which  usually  present  to  the 
court  a  mass  of  testimony  of  a  more  or  less  conflicting  charac- 
ter, we  do  not  think  that  we  are  called  upon  to  analyze  the 
evidence,  or  to  be  critical  with  respect  to  its  weight,  and  that 
we  are  not  required  to  do  more  than  to  ascertain  that  there 
were  sufficient  facts  upon  which  the  trial  court  might  rest  its 
determination.  The  evidence  shows  that  this  case  was  quite 
exceptional,  with  respect  to  the  character  of  the  elevated 
structures  in  front  of  the  plaintiffs'  premises.  There  was  not 
merely  the  ordinary  structure  for  the  running  of  trains ;  but 
there  were  a  passenger  station,  with  a  platform  130  feet  long, 
a  coal  elevator,  an  iron  water  tank  and  a  coaling  platform, 
extending  west  from  the  railroad  tracks  to  the  defendants' 
property  on  the  other  side  of  the  avenue.  Upon  this  plat- 
form were  side  tracks  and  switches,  to  connect  with  the  defend- 
ants' yard  and  shops,  with  bridges  overhead  and  coal  chutes, 
and  there  were  various  structures  and  appliances,  incidental  to 
the  establishment  of  connections  between  the  railroad  tracks 
and  the  car  yard  and  coal  depot  and  to  their  use.  Upon  this 
connecting  platform  engines  would  stand,  emitting  steam, 
smoke  and  cinders,  and  the  street  underneath  was  darkened 
for  a  considerable  distance.  There  was  evidence  to  show  that 
these  conditions  affected  the  plaintiffs'  property  detrimentally, 
in  a  diminished  rental  value,  as  compared  with  similar  prop- 
erty on  the  avenue  above  and  below,  and  that  the  character  of 
the  tenancy  of  the  property  was  influenced  thereby.  It  seems 
that,  in  order  to  obtain  better  rents  for  these  premises  than 
were  obtained  prior  to  1889,  they  were  let  to  colored  people, 
and  there  was  evidence  to  the  effect  that,  while,  by  letting  to 
negro  tenants,  higher  rents  might  be  obtained,  the  value  of 
property  was  thereby  affected. 
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Without  other  discussion  of  the  facts  in  the  case,  there  is 
proof  of  such  exceptional  facts  and  circumstances,  in  the 
character  of  the  structures  maintained  by  the  defendants  and 
in  their  uses,  as,  in  connection  with  the  evidence  respecting 
the  difference  in  rentals  and  the  inferior  class  of  occupants,  to 
justify  the  award  of  damages.  The  Storck  Case  (131  N.  Y. 
514)  and  the  Book/nan  Case  (147  N.  Y.  298)  recognize  the 
distinction  which  is  to  be  made  in  a  case  like  this ;  where,  per- 
haps, under  circumstances  such  as  existed  in  the  Bohm  Case 
(129  N.  Y.  576),  a  recovery  by  the  abutting  property  owner 
might  be  difficult,  if  at  all  possible,  to  affirm. 

Nor  do  we  find  a  fatal  inconsistency  between  the  48th  find- 
ing and  the  13th  and  14th  findings,  as  insisted  upon  by  the 
appellants.  The  13th  and  14th  findings  are  to  the  effect  that 
the  fee  and  rental  values  of  the  premises  have  been  dimin- 
ished, in  consequence  of  the  defendants'  acts ;  while  the  48th 
finding  is  that  "  no  decline  in  the  fee  or  rental  value  of  plain- 
tiffs' property  is  shown  to  have  taken  place  coincident  with  or 
subsequent  to  the  construction  of  defendants'  railroad,  but 
both  would  have  increased  if  it  had  not  been  for  the  taking  of 
the  easements  described,  by  the  construction  and  operation  of 
the  railroad  and  its  appurtenant  structures  over  the  avenue." 
This  finding,  simply,  is  to  the  effect,  that,  while  the  evidence 
does  not  disclose  a  decline  in  the  values,  either  at  the  time  of 
the  construction  of  the  road,  or  subsequent  to  it,  nevertheless, 
both  of  these  values  would  have  increased  had  it  not  been  for 
the  acts  of  the  defendants.  The  finding  may  be  inartificially 
expressed ;  but  we  do  not  find  in  it  that  inconsistency  with 
what  was  previously  found,  which  would  warrant  the  assertion 
that  it  is  a  finding  in  favor  of  the  appellants. 

Nor  was  there  any  material  error  committed  by  the  trial 
jndge  in  refusing  to  find,  as  requested,  that  the  daily  use  of 
the  defendants'  station  by  great  numbers  of  passengers 
increased,  to  a  substantial  degree,  the  facilities  of  access  to  the 
plaintiffs'  premises  from  other  parts  of  the  city.  The  learned 
trial  judge  assigned,  as  a  reason  for  refusing  to  find  as  to  the 
degree,  that  it  does  not  appear  to  be  proved  in  the  case  ;  but 
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he  does,  however,  find,  as  requested  immediately  afterwards, 
that  "said  increased  facility  of  transportation  and  access, 
caused  by  said  railroad,  has  conferred  a  benefit  upon  said 
property."  We  think  that  the  defendants  obtained  all  the 
advantage  to  which  they  were  entitled  by  the  granting  of  the 
latter  request. 

The  appellants  claim  that  the  plaintiffs  were  precluded,  by 
the  consent  of  their  testator,  from  obtaining  the  relief 
demanded,  and  that  it  was  error  in  the  trial  court  to  refuse  so 
to  hold.  The  consent,  to  which  reference  is  made  in  the 
request,  was  in  the  following  language :  "  We,  the  under- 
signed owners  of  property  bounded  on  Third  avenue  and  on 
92d  street,  hereby  express  our  wish  and  preference  that  the 
elevated  railway  to  be  built  on  said  avenue  and  street  be  con- 
structed with  the  supporting  column  placed  in  the  carriage- 
way and  not  in  the  curbstone  line  between  the  carriageway 
and  sidewalk.-11'  This  paper  was  signed  by  the  plaintiffs'  tes- 
tator in  1876,  before  the  construction  of  the  elevated  railway 
in  the  avenue,  and  it  is  argued  that  it  was,  in  effect,  a  consent 
to  the  construction  of  the  main  tracks  of  the  defendants'  rail- 
way. Overlooking  the  fact  fliat  the  consent  was  with  refer- 
ence to  property  bounded  on  Third  avenue  and  on  92d 
street,  it  does  not  seem  to  us  that  it  can  be  construed 
otherwise  than  as  the  expression  of  a  preference  of  the  abut- 
ting owner,  with  respect  to  two  proposed  methods  of  construc- 
tion of  the  supports  for  the  elevated  railway,  which  was  to  be 
built  in  the  street.  That  is  its  natural  and  ordinary  meaning, 
and  the  finding  of  fact  by  the  trial  court,  to  the  effect  that  it 
was  a  request  "  to  construct  the  main  tracks  of  said  railroad  as- 
they  have  since  been  constructed,"  does  not  amount  to  a  find- 
ing that  there  was  a  consent  to  the  construction  of  an  elevated 
railwav.     Certainlv,  such  a  consent   should   not   have  been 

•/  v    7 

regarded  by  the  court  as  sufficient,  if  it  had  been  presented 
for  the  purpose  of  showing  the  assent  of  abutting  owners  to 
the  construction  of  the  railway,  which  the  statute  requires. 

The  only  other  point  which,  we  think,  should  be  discussed 
is  that  which  is  made  with  respect  to  an  award  of  costs  and 
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additional  allowances  against  the  appellants  and  in  favor  of  cer- 
tain parties  who  were  made  co-defendants  with  them.    It  seems 
that  when  the  plaintiffs'  testator  died  the  action  was  revived  in 
the  name  of  the  plaintiffs,  who,  under  the  will  of  the  testator, 
became  vested  with  the  title  to  the  premises  as  trustees  of 
an  express  trust.     They  caused  to  be  joined  as  parties  defend- 
ant their  cestuis  que  trustent,  alleging  that  they  had  refused 
to  unite  with  them  in  bringing  the  action  as  parties  plaintiff. 
We  do  not  perceive  any  reason  for  bringing  the  beneficiaries 
in  as  parties  to  the  action  ;  but  if  they  refused  to  join  as  plain- 
tiffs in  the  action,  the  result  of  which  would  be  for  their  bene- 
fit, certainly   they   ought   not   now  to  claim   costs  of  their 
co-defendants.     They  were  under  no  obligation   to   appear. 
All  their  interests  were  in  the  custody  of  their  trustees,  and 
there  was  no  necessity  for  them  to  do  so ;  but  if  they  chose, 
nevertheless,  to  appear,  the  defendants  should  not  be  further 
mulcted  in  costs  for  their  benefit.     As  it  was  said  in  King  v. 
Barnes  (109  N.  Y.  281):    "Their  appearance  in  the  action 
was  purely  voluntary,  and  they  could  safely  have  refrained 
therefrom,  without  jeopardizing  any  right  or  interest  which 
they  owned  or  possessed."     While  they  might,  perhaps,  have 
joined  as  plaintiffs  in  the  action,  their  presence  was  not  neces- 
sary to  its  maintenance.     Their  case  did  not  come  within  the 
provisions  of  section  447  of  the  Code  of  Civil  Procedure; 
for   they   neither  had  nor  claimed  an  interest  in  the  con- 
troversy adverse  to  the  plaintiffs,  and  they  were  not  neces- 
sary parties  defendant  for  the  complete  determination  or  set- 
tlement of  the  questions  involved  therein.     Section  448  does 
not  apply;  because,  as  previously  suggested,  it  was  not  a  case 
where  their  consent  was  necessarv,  and  where  the  refusal  of 
which  rendered  it  necessary  that  they  should  be  made  defend- 
ants.    While  it  is  true  that  the  granting  of  costs  in  an  equi- 
table action  is  within  the  discretion  of  the  court,  nevertheless, 
that  discretion  should  not  be  abused.     The  Code  prescribes 
the  cases  in  which  persons  may  be  made  parties  to  an  action, 
as  defendants ;  and  this  not  being  one   of  those   cases,  the 
bringing  in  of  these  particular  co-defendants  was  an  unneces- 
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sary  act  on  the  part  of  the  plaintiffs.  That  being  so,  we  think 
it  was  not  merely  unjust  towards  the  appellants,  but  that  it 
was  unauthorized  by  the  statute,  to  compel  the  payment  by 
them  of  the  costs  and  allowances  which  the  court,  in  its  dis- 
cretion, saw  fit  to  award  to  their  co-defendants.  In  that 
respect,  we  think  that  the  case  presents  an  abuse  in  the  exer- 
cise of  discretion,  and  we  have  ample  jurisdiction  to  change 
the  judgment  so  as  to  relieve  the  appellants  of  so  much  of  its 
provisions  and  to  make  the  costs  and  allowances  payable  out 
of  the  fund  which  may  come  into  the  hands  of  the  plaintiffs. 

The  judgment  should  be  modified  by  striking  therefrom  so 
much  as  adjudges  that  the  defendants  Christopher  H.  Rob- 
erts, Lucy  Peck,  William  R.  Roberts,  Edward  A.  Shipman, 
Genevieve  B.  Colwell,  Lucy  M.  Roberts,  Emily  J.  Roberts 
and  the  guardian  ad  Utein  for  the  infant  defendants  named, 
recover  their  costs  and  allowances  from  the  defendants,  The 
New  York  Elevated  Railroad  Company  and  The  Manhattan 
Railway  Company,  and  by  substituting  therefor  a  direction 
that  such  costs  and  allowances  be  paid  by  the  plaintiffs  from 
moneys  which  they  recover  from  the  appellants  under  the 
provisions  of  their  judgment,  and  as  so  modified  the  judgment 
should  be  affirmed,  with  costs  in  this  court  to  the  plaintiffs 
respondents  as  against  the  appellants. 

Parker,  Ch.  J.,  Gray,  Bartlett  and  Martin,  JJ.,  concur ; 
O'Brien  and  Vann,  J  J.,  not  voting ;  Haigiit,  J.,  absent. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York  ex  rel.  Ebol 
Kasschau,  Appellant,  v.  The  Board  of  Police  Commis- 
sioners of  the  City  of  New  York,  Respondent. 

1.  Public  Officers  —  Removal  —  Hearing.  When  a  party  is  pro- 
tected from  removal  from  a  public  office  or  employment  except  for  cause, 
to  be  ascertained  and  adjudged  upon  a  bearing  of  a  judicial  nature,  and 
it  appears  that  he  has  been  removed  without  any  proof  of  the  neces- 
sary facts  on  oath,  the  determination,  if  not  absolutely  without  jurisdic- 
tion, is  clearly  erroneous  as  matter  of  law. 
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2.  New  York  City  —  Removal  prom  Police  Force  —  Trial.  To 
constitute  a  hearing  or  trial,  prerequisite  to  the  lawful  removal  of  a  mem- 
ber from  the  police  force  of  the  city  of  New  York,  the  testimony  must  be 
on  oath. 

3.  Rule  op  Police  Board.  Even  if  the  exception  in  the  rule  of  the 
police  board,  that  the  testimony  upon  the  hearing  of  charges  must  be  on 
oath  "except  in  trivial  cases/'  is  of  any  validity,  it  has  no  application  to 
a  hearing  which  results  in  a  removal  from  the  force. 

4.  Omission  of  Accused  to  Except.  The  reception  of  unsworn  testi- 
mony in  8  up  port  of  the  charges  upon  a  hearing  resulting  in  a  removal 
from  the  police  force,  is  not  cured  by  the  omission  of  the  accused  to 
require  the  witnesses  to  be  sworn,  or  his  failure  to  take  any  exception  to 
the  proceeding. 

People  ex  rel.  Kasachau  v.  Roosevelt,  12  App.  Div.  628,  reversed. 

(Argued  January  10,  1808;  decided  January  25,  1898.) 

Appeal  from  a  final  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 7,  1897,  affirming,  on  certiorari,  a  determination  of  the 
board  of  police  commissioners  of  the  city  of  New  York 
dismissing  the  relator  from  the  police  force  of  the  city. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Roger  Foster  and  R.  S.  Baldwin  for  appellant.  The  fact 
that  the  relator,  through  his  lack  of  counsel,  did  not  take 
technical  exceptions  to  the  gross  irregularity  which  prevailed 
throughout  the  trial  cannot  prejudice  him  when  the  proceed- 
ings are  brought  before  the  courts  for  review.  (Code  Civ.  Pro. 
§  2140 ;  People  ex  rel.  v.  Hay  Jen,  7  Misc.  Eep.  278 ;  People  ex 
rel.  v.  Martin,  152  N.  Y.  311 ;  People  ex  rel.  v.  Roosevelt,  6 
App.  Div.  382.)  There  was  no  charge  of  any  offense  which 
justified  punishment.  {People  ex  rel.  v.  Taylor,  3  Den.  91 ; 
Biggs  v.  People,  8  Barb.  547 ;  U.  S.  v.  Mills,  7  Pet.  138  ;  TJ.  S. 
v.  Cruikshank,  92  U.  S.  542 ;  TJ.  S.  v.  Cook,  17  Wall.  168 ;  Peo- 
ple ex  rel.  v.  Martin,  143  N.  Y.  407 ;  People  ex  rel.  v.  Roosevelt, 
7  App.  Div.  610 ;  People  ex  rel.  v.  Bd.  of  Police,  55  Hun,  445 ; 
People  ex  rel.  v.  French,  119  N.  Y.  493;  People  ex  rel.  v. 
Wurster,  91  Hun,  233 ;  People  ex  rel.  v.  Roosevelt,  19  App. 
Div.  152.)  The  delay  was  sufficiently  explained  and  excusea. 
{People  ex  rel.  v.  MacLcan,  17  M".  Y.  Supp.  475.)    The 
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admission  of  hearsay  evidence  is  a  sufficient  cause  for  a 
reversal  of  the  proceedings.  (People  ex  rel.  v.  Roosevelt,  6 
App.  Div.  382  ;  People  ex  rel.  v.  Roosevelt,  5  App.  Div.  328 ; 
Greenl.  on  Ev.  §  1.)  The  omission  to  swear  the  witnesses  was 
a  fatal  error.  (Sfiaw  v.  Spencer,  100  Mass.  382 ;  U.  S.  v. 
Bell,  81  Fed.  Rep.  830.)  The  compelling  the  accused  to  tes- 
tify against  himself  before  any  evidence  had  been  offered 
against  him,  when  he  was  not  represented  by  counsel  and  was 
not  warned  nor  informed  that  he  had  a  right  to  refuse  to 
criminate  himself,  was  also  a  fatal  error.  (  U.  S.  v.  Bell,  81 
Fed.  Eep.  830;  Cancemi  v.  People,  18  N.  Y.  128;  People 
ex  rel.  v.  Van  Allen,  55  X.  Y.  31 ;  People  ex  rel.  v.  Nichols^ 
79  N.  Y.  582.) 

Francis  M.  Scott  and  Terence  Farley  for  respondent.  The 
order  appealed  from  is  not  reviewable  iu  this  court.  (People 
ex  rel.  v.  Police  Comrs.,  82  N.  Y.  508 ;  People  ex  rel.  v. 
Tax  Comrs.,  85  N.  Y.  655 ;  People  ex  rel.  v.  Tax  Comrs., 
144  N.  Y.  487 ;  People  ex  rel.  v.  Suprs.  Queens  Co.,  153  N. 
Y.  370.)  The  judgment  of  the  Appellate  Division  is  final  and 
conclusive,  and  this  court  is  without  power  to  entertain  this 
appeal,  for  the  reasons  that  the  respondent  had  jurisdiction, 
there  was  evidence  legitimately  tending  to  support  its  decis- 
ion, and  no  rule  of  law  was  violated  to  the  prejudice  of  the 
relator.  (People  ex  rel.  v.  Fire  Comrs.,  82  N.  Y.  360; 
People  ex  rel.  v.  Smith,  45  N.  Y.  772 ;  Code  Civ.  Pro.  §  2140 ; 
People  ex  rel.  v.  French,  92  N.  Y.  310;  People  ex  rel.  v. 
Gilon,  121  X.  Y.  560;  People  ex  rel,  v.  Fire  Comrs.,  106  N. 
Y.  257 ;  People  ex  rel.  v.  Martin,  142  N.  Y.  352 ;  People  ex 
rel.  v.  Barker,  152  N.  Y.  417.)  The  petition  is  radically 
defective  in  that  it  does  not  contain  the  jurisdictional  allega- 
tion that  the  adjudication  which  is  sought  to  be  reviewed  finally 
determines  the  rights  of  the  parties  with  respect  to  the  matter 
sought  to  be  reviewed.  (Code  Civ.  Pro.  §  2122.)  It  was  not 
error  to  consider  the  relator's  record  for  the  purpose  of  con- 
sidering the  punishment  which  should  be  meted  out  to  him. 
(People  ex  rel.  v.  Roo.se celt,  1  App.  Div.  434 ;  151  N.  Y.  675 ; 
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People  ex  rel.  v.  Roosevelt,  2  App.  Div.  536  ;  153  N.  Y.  657 ; 
People  ex  rel.  v.  Roosevelt,  5  App.  Div.  328 ;  People  ex  rel. 
v.  Roosevelt,  17  App.  Div.  301.)  The  allegation  of  the  return 
that  the  relator  was  tried  "  in  the  manner  required  by  law  and 
the  rules  and  regulations  of  the  board  of  police,"  must  be 
taken  as  conclusive  and  acted  upon  as  true.  {People  ex  rel. 
v.  Roosevelt,  7  App.  Div.  308.)  Apart  from  the  conclusive- 
ness of  the  allegation  of  the  return,  it>  is  apparent  from  an 
inspection  of  the  minutes  of  the  trial  that  the  relator  waived 
his  right  to  insist  that  the  witnesses  be  sworn.  {People 
ex  rel.  v.  BrooJcfield,  6  App.  Div.  445;  151  N.  Y.  674; 
Sentenis  v.  Ladew,  140  N.  Y.  463  ;  Mayor,  etc.,  v.  Jtf.  R.  Co., 
143  N.  Y.  1 ;  Lord  v.  Broion,  5  Den.  345 ;  Slauter  v.  Whit- 
lock,  12  Ind.  338;  Cady  v.  Norton,  12  Pick.  236 ;  Neslitt  v. 
Dallam,  28  Am.  Dec.  236.)  The  omission  to  swear  the  wit- 
nesses was  not  a  jurisdictional  defect ;  at  most  it  was  an  irregu- 
larity of  procedure  which  was  waived  by  the  relator.  {Maas 
v.  McEntegart,  N".  Y.  L.  J.,  Nov.  5,  1897 ;  Armstrong  v. 
Percy,  5  Wend.  536;  Klernan  v.  D.  C.  31.  Ins.  Co.,  150  N. 
Y.  190 ;  Foley  v.  Royal  Arcanum,  151  N.  Y.  196 ;  Matter 
of  N.  Y.,  L.  &  W.  R.  R.  Co.,  98  X.  Y.  447 ;  77.  K.  <&  S. 
B.  Co?p.  v.  Cooper,  114  N.  Y.  388 ;  Dougherty  v.  31.  Z.  Ins. 
Co.,  87  Hun,  17;  Iline  v.  N.  T.  K  R.  R.  Co.,  149  N.  Y. 
161.)  The  interests  of  the  service  required  that  a  wide  discre- 
tion should  be  vested  in  the  commissioners  in  determining 
what  is  "neglect  of  duty,"  and  their  judgment  on  this  point, 
unless  there  is  a  total  absence  of  evidence  to  sustain  it,  ought 
not  to  be  disturbed.  {People  ex  rel.  v.  Fire  Comrs.,  82  N. 
Y.  358;  People  ex  rel.  v.  French,  110  N.  Y.  494.) 

O'Brien,  J.  The  relator  wns  removed  by  the  defendants 
from  the  police  force  upon  a  charge  of  neglect  of  duty,  in  that 
he  was  absent  from  special  roll  call  at  seven  o'clock  in  the 
forenoon  of  December  22d,  1895,  and  failed  to  report  until 
eleven  of  that  day,  when  he  reported  sick  by  a  messenger. 
This  absence  of  four  hours  was,  so  far  as  appears,  the  sole 
cause  for  his  discharge.     If  there  is  anything  in  the  record 
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that  can  be  called  testimony,  the  fact  of  absence  from  roll 
call  was  established,  and  it  is  just  as  clear  that  the  reason  for 
his  absence  was  sickness.  It  may  be  that  the  commissioners 
were  not  absolutely  bound  to  believe  his  statement ;  and  if 
the  trial  was  regular,  and  there  were  no  other  questions  in  the 
case,* we  would  hesitate  before  interfering  with  the  result  in 
the  court  below.  But,  in  the  return  to  the  writ  of  certiorari, 
the  commissioners  state  affirmatively  that  none  of  the  witnesses 
called  to  prove  the  charge  were  sworn ;  and,  when  we  look 
into  the  record,  it  is  found  that  what  took  place  before  the 
acting  commissioner  bears  little,  if  any,  resemblance  to  a 
judicial  proceeding.  The  relator  was  not  subject  to  removal 
except  for  some  legal  cause,  to  be  ascertained  and  adjudged 
as  matter  of  fact  upon  a  hearing.  This  contemplates  a  judi- 
cial investigation  in  which  there  must,  at  least,  be  some  legal 
responsibility  for  perjury,  or  some  protection  to  the  accused 
against  falsehood.  The  issue  to  be  determined  was  one  of 
fact.  The  proceeding  was  judicial  in  character,  and,  hence, 
the  tribunal  before  which  the  investigation  was  had  could  not 
dispense  with  the  usual  form  of  procedure  by  acting  upon 
statements  not  given  under  the  responsibility  of  an  oath. 
When  the  court  proceeded  to  judgment,  without  the  observ- 
ance of  such  an  essential  prerequisite  to  every  judicial 
inquiry,  the  determination  was  not  judicial  in  character, 
or  such  as  the  statute  contemplates.  While  some  latitude  is 
allowed  with  respect  to  the  rules  of  evidence,  yet  to  remove  a 
party  from  a  public  office  upon  a  charge  involving  a  question 
of  fact  without  even  swearing  the  witnesses  is  to  abandon  the 
fundamental  form  of  judicial  action.  A  determination  thus 
made  is  not  the  result  of  a  trial  or  a  hearing  in  any  proper 
sense,  and  hence  the  relator  was  removed  from  office  without 
such  a  trial  or  hearing  as  the  law  contemplates. 

The  statute  confers  power  upon  the  defendants  to  formu- 
late rules  for  the  government  of  their  proceedings,  and  one 
of  the  rules  enacted  under  this  power  provides  that  the  testi- 
mony upon  such  a  hearing  must  be  on  oath  except  in  trivial 
cases.     It  would  be  difficult  to  show  that  they  have  power  in 
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any  case  when  acting  in  a  judicial  character  to  enact  a  rule 
dispensing  with  an  oath  to  witnesses,  since  such  a  rule  would 
be  repugnant  to  the  very  nature  of  a  trial  or  hearing.  But 
however  that  may  be,  it  is  safe  to  assert  that  a  proceeding 
which  results  in  the  removal  of  a  person  from  office  cxnnot 
well  be  called  a  trivial  case.  If  the  charge  was  trivial  the 
punishment  was  not.  The  judgment  was  that  the  relator 
should  be  removed  from  the  force  and  this  was' the  highest 
penalty  that  the  defendants  had  the  power  to  inflict.  So  that 
if  this  was  a  trivial  case  then  all  such  cases,  resulting  in  the 
same  determination,  must  be  trivial  whatever  may  be  the 
nature  of  the  charge. 

When  a  party  is  protected  in  the  enjoyment  of  a  public 
office  or  employment  from  removal  except  for  cause,  to  be 
ascertained  and  adjudged  upon  a  hearing  of  a  judicial  nature, 
and  it  appears  that  he  has  been  removed  without  any  proof  of 
the  necessary  facts  upon  oath,  the  determination,  if  not  abso- 
lutely without  jurisdiction,  is  clearly  erroneous  as  matter  of 
law. 

It  is  no  answer  to  this  objection  to  say  that  the  relator  did 
not  require  the  witnesses  to  be  sworn  or  that  he  failed  to  take 
any  exception  to  the  proceeding.  The  burden  of  making  out 
the  case  was  upon  the  prosecution.  The  accused  may  remain 
silent,  and  the  omission  of  the  relator  in  this  case  to  interfere 
with  the  duties  of  the  commissioners  cannot  cure  the  defect 
referred  to. 

The  order  of  the  Appellate  Division  and  the  determination 
of  the  commissioners  should  be  reversed,  with  costs  in  all 

r 

courts. 

All  concur,  except  Gray,  J.,  who  dissents. 
Order  reversed. 
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Charles  O.  Bassett,  Appellant  and  Respondent,  v.  Thomas 
Henry  French,  Respondent  and  Appellant. 

1.  Assessment  of  Damages  on  Default  not  Reviewable  in  Court 
of  Appeals.  A  proceeding  for  the  assessment  of  the  plaintiff's  damages, 
after  his  cause  of  action  has  been  admitted  by  the  defendant's  failure  to 
answer,  is  not  the  subject  of  review  in  the  Court  of  Appeals. 

2.  Method  of  Review.  The  method  of  review  in  such  cases  is  by 
motion  to  set  aside  the  inquisition,  which,  being  largely  addressed  to  the 
discretion  of  the  Special  Term  of  the  trial  court,  is  the  subject  of  review 
by  the  appellate  branch  of  the  same  court,  and  by  that  court  only. 

Bauett  v.  French,  10  Misc.  Rep.  672,  appeal  dismissed. 

(Argued  January  17,  1898;  decided  February  1,  1898.) 

Cross-appeals  from  a  judgment  of  the  General  Term  of 
the  late  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  entered  January  10,  1895,  modifying,  and  affirm- 
ing as  modified,  a  judgment  of  the  Special  Term  of  that  court 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  the  alleged 
wrongful  discharge  of  plaintiff  from  defendant's  service. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  S.  Maddox  and  Henry  D.  Hotchkm  for  plaintiff. 
A.  J.  Dittenhoefer  and  David  Gerher  for  defendant. 

Parker,  Ch.  J.  The  complaint  alleged  the  making  of  a 
contract  between  the  plaintiff  and  defendant,  breach  thereof 
by  the  defendant,  and  demanded  judgment  in  the  sum  of 
three  thousand  dollars. 

The  defendant  by  his  attorney  served  a  notice  of  appear- 
ance, but  made  default  in  answering,  whereupon  the  plaintiff, 
in  pursuance  of  §  1216  of  the  Code  and  upon  notice,  made 
application  to  the  court  at  Special  Term  for  an  order  of  ref- 
erence to  ascertain  and  assess  the  damages.  The  court 
adjudged  the  plaintiff  to  be  entitled  to  the  damages  by  him 
sustained  on  account  of  the  cause  of  action  alleged  in  the  com- 
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plaint,  and  appointed  a  referee  to  assess  them.  The  referee, 
attended  by  the  counsel  for  both  parties,  took  the  evidence 
offered,  and  assessed  the  damages  at  $2,719.66,  for  which 
amount  a  judgment  was  subsequently  entered.  An  appeal  was 
thereafter  taken  to  the  General  Term,  which  court  modified 
the  judgment  by  deducting  therefrom  the  sum  of  $300,  and 
as  thus  modified  the  judgment  was  affirmed.  From  such  judg- 
ment both  parties  have  attempted  to  appeal  to  this  court,  hav- 
ing apparently  overlooked  the  case  of  Bossout  v.  7?.,  TF.  cfe 
O.  R.  li.  Co.  (131  N.  Y.  37),  which  holds  that  a  proceeding 
for  the  assessment  of  damages,  whether  taken  after  a  plain- 
tiff's cause  of  action  has  been  admitted  by  the  defendant's  fail- 
ure to  answer,  or  after  the  affirmance  of  an  order  granting  a 
new  trial  and  the  entry  of  judgment  absolute  thereon,  is  not 
the  subject  of  review  in  this  court.  The  method  of  review  in 
such  cases  is  by  motion  to  set  aside  the  inquisition,  which  is 
largely  addressed  to  the  discretion  of  the  Special  Term,  and 
is,  therefore,  the  subject  of  review  by  the  appellate  branch  of 
the  same  court,  and  by  that  court  only. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


Siegfried  Bienenstok  and  Herman  Bienenstok,  Respond- 
ents, v.  Edward  H.  Ammidown  and  Albert  D.  Smith, 
Defendants ;  Albert  D.  Smith,  Appellant. 

1.  Partnership — Agency.  Although  the  principle  of  agency  applies  ,  155  47 
to  copartners,  yet  it  is  only  when  it  can  be  seen  that  a  partner  is,  in  fact,  lil'l  *%™ 
acting  as  an  agent  of  his  copartners,  that  he  binds  them. 

2.  Cessation  of  Agency.  Where  an  agent  commits  an  independent 
fraud  for  his  own  benefit  he  ceases  to  act  as  an  agent  for  his  principal,  the 
ordinary  presumption  of  a  communication  between  them  fails,  and  the 
principal  is  not  affected  with  constructive  notice  of  the  agent's  knowledge. 

8.  Copartner  not  Affected  with  Constructive  Notice.  Notice  or 
knowledge  of  one  member  of  a  partnership,  acquired  in  transactions  out- 
side of  the  partnership  business,  conducted  for  his  individual  benefit,  is 
not  constructively  imputable  to  his  copartners  and  imposes  no  implied  lia- 
bility upon  them  through  the  partnership  relation. 


48  Bienenstok  v.  Ammidown.  [Feb., 

Statement  of  case.  [Vol.  155. 

4.  Copartner  not  Liable  to  Third  Party  through  Outside  Acts 
of  Partner.  A  member  of  a  firm  of  commission  merchants,  who  was 
also  the  president  of  an  insolvent  manufacturing  company  which  was 
indebted  to  his  firm  for  advances  on  goods  consigned  for  sale,  obtained  a 
loan  from  a  bank  for  the  company  upon  the  pledge,  through  warehouse 
receipts,  of  unmanufactured  material  which  had  been  fraudulently  obtained 
by  the  company  from  the  vendors,  and  deposited  the  proceeds  to  the  credit 
of  the  company  with  his  firm,  which  had  no  interest  in  or  liability  for  the 
deposit  other  than  to  pay  it  out  to  the  company  when  drawn  upon.  This 
deposit  was  soon  drawn  out  by  the  company.  Held,  in  an  action  by  the 
vendors  of  the  pledged  property  to  recover  the  proceeds  thereof  from  the 
firm,  that  the  president  of  the  manufacturing  company,  in  the  whole  trans- 
action preceding  and  including  the  deposit  with  his  firm,  acted  as  the 
agent  of  the  company  and  for  his  own  personal  benefit  as  a  stockholder 
therein,  and  not  as  the  agent  of  his  firm;  and  that  his  knowledge  of  the 
fraud,  so  acquired,  was  not  imputable  to  his  copartner,  and  did  not  render 
the  latter  liable  to  the  company's  vendors. 

5.  Duty  of  Inquiry.  It  was  found  by  the  trial  court  that  the  copart- 
ner of  the  manufacturing  company's  president  knew  of  the  insolvency  of 
the  company.  Held,  that  even  if  this  was  the  fact,  it  was  not  suggestive 
of  a  presumption  of  fraud  and  did  not  impose  such  a  duty  of  inquiry  upon 
the  copartner  as  to  give  his  failure  to  investigate  the  transaction  the  effect 
of  imposing  upon  him  the  liability  of  the  company  to  its  vendors. 

6.  Cause  of  Action  not  Established.  Held,  also,  that  the  vendors 
failed  to  make  out  a  cause  of  action  against  the  copartner  of  the  manufac- 
turing company's  president,  regarding  the  facts  as  establishing  that  the 
moneys  sought  to  be  recovered  were  withdrawn  by  the  company  within 
the  exercise  of  its  right  to  do  so,  under  its  arrangement  with  the  firm, 
without  any  benefit  to  the  firm  and  before  any  notice  of  the  vendors'  claim. 

Bienenstok  v.  Ammid&xcn,  11  Misc.  Rep.  76,  reversed. 

(Argued  January  17,  1898;  decided  February  4.  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  January  30, 
1895,  which  affirmed  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  W.  MacFarland  for  appellant.  The  judgment 
appealed  from  is  erroneous  and  should  be  reversed  on  the 
authority  of  Hatch  v.  Nat  Bank  (147  N.  Y.  184).  (Parker 
v.  Conner^  93  N.  Y.  118 ;  Hutchinson  v.  Manhattan,  Co., 
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150  N.  Y.  250;  Stephens  v.  Board  of  Education,  79  N.  Y. 
183;  Southwich  v.  F  Nat  Bank,  84  N.  Y.  421 ;  Henry  v. 
Alien,  151  N.  Y.  1 ;  Pom.  Eq.  Juris.  77 ;  Bickford  v.  Menier, 
107  N.  Y.  490 ;  Lindley  on  Part.  287 ;  Constant  v.  Univer- 
sity of  Rochester,  111  N.  Y.  604;  Slattery  v.  Schwanneckey 
118  N.  Y.  543 ;  Story  on  Agency,  §  140.) 

A.  Blumenstiel  for  respondents.  There  was  fraud  in  the 
purchase.  {Devoe  v.  Brandt,  53  N.  Y.  462 ;  Anonymous^ 
67  N.  Y.  598 ;  Nichols  v.  Pinner,  18  K  Y.  295 ;  Cragie  v. 
Hadley,  99  N.  Y.  135 ;  Whitten  v.  Fitzwater,  1,29  N.  Y. 
626.)  If  it  i6  considered  as  established  that  the  goods  in 
question  were  fraudulently  obtained  from  the  plaintiffs,  then 
it  follows  that  the  property  so  received  could  be  reclaimed 
not  only  from  the  wrongdoer  but  also  as  well  from  the  trans- 
feree thereof,  except  the  latter  stood  in  the  position  of  being 
a  bona  fide  purchaser  for  value  and  without  notice.  {Porter 
v.  Parks,  49  N.  Y.  566  ;  Stevens  v.  Brennan,  79  N.  Y.  254 ; 
Dows  v.  Kidder,  84  N.  Y.  121  ;  Meecham  v.  Colligreen,  7 
Daly,  402 ;  Mather  v.  Freelove,  3  N.  Y.  S.  R  424 ;  A.  S.  R. 
Co\.  Fancher,  145  N.  Y.  552 ;  1  Lindley  on  Part.  152,  298; 
Pars,  on  Part.  150;  17  Am.  &  Eng.  Ency.  of  Law,  1065; 
Bradner  v.  Strang,  89  N.  Y.  299 ;  Bridges  v.  Banfield,  12 
Sim.  369.)  Such  being  the  law  with  respect  to  the  property 
itself,  the  same  rule  is  applicable  to  the  proceeds  thereof. 
(A.  S.  R.  Co.  v.  Fancher,  145  N.  Y.  552;  Converse  v.  Sicklesy 
146  N.  Y.  200;  Perry  on  Trusts,  §166  ;  Matter  of  Cavin  v. 
Gleason,  105  N.  Y.*256;  Ferris  v.  Van  Vechten,  73  N.  Y. 
118.)  Where  the  property  changes  its  form  and  is  converted 
into  money,  such  proceeds  can  be  followed  just  the  same  as 
the  goods  could  have  been  —  provided  the  proceeds  can  be 
traced.  {Dows  v.  Kidder,  84  N.  Y.  121  ;  Van  Alen  v.  A. 
Nat.  Bank,  52  N.  Y.  1  ;  Holmes  v.  Gilman,  30  Abb.  [N.  C] 
212;  138  K  Y.  369;  Stephens  v.  Bd.  of  Education,  79  N. 
Y.  183 ;  Southwick  v.  F  Nat.  Bank,8±  N.  Y.  435;  New- 
hall  v.  Wyatt,  139  K  Y.  452;  Picrson  v.  McCurdy,SZ 
Hun,  520;  100  N.  Y.  608;  Wetmore  v.  Porter,  92  N.  Y.  77; 
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P.  A.  Co.  v.  S.  &  L.  Bank,  23  Abb.  [N.  C]  172.)  This  was 
a  transaction  within  the  ordinary  course  of  the  business  of 
Ammidown  &  Smith  in  its  dealings  with  the  Rittenhouse  Com- 
pany, and  the  firm  of  Ammidown  &  Smith  was  chargeable 
with  the  actual  knowledge,  which  the  court  says  Ammidown 
had,  of  the  fraud  surrounding  the  purchase  of  the  goods, 
no  matter  how  Ammidown  acquired  such  knowledge.  (17 
Am.  &  Eng.  Ency.  of  Law,  987;  1  Lindley  on  Part.  127, 
141 ;  S.  F.  Soc.  v.  Savings  Bank,  78  Am.  Dec.  390  ;  W.  S. 
Co.  v.  Walker,  65  Am.  Dec.  759 ;  Pars,  on  Part.  150.)  It 
is,  however,  claimed  by  the  defendants  that  the  notice  must 
be  acquired  in  the  carrying  out  of  the  partnership  transaction 
itself,  and  that  knowledge,  although  in  fact  possessed  by  the 
agent,  is  not  to  be  imputed  to  the  principal  or  to  the  partner, 
if  obtained  outside  of  the  particular  transaction.  This  is 
untenable.  {Constant  v.  University  of  Rochester,  111  N.  Y. 
604 ;  Cragie  v.  Hadley,  99  N.  Y.  131 ;  Holden  v.  N.  Y.  cfe 
K  Bank,  72  N.  Y.  286 ;  S  lattery  v.  Schwannecke,  118  N. 
Y.  543,  547,  548  ;  Wiener  v.  M.  Ins.  Co.,  1  Am.  Rep.  659 ; 
Atlantic  Mills  v.  /.  0.  Mills,  9  Am.  Rep.  698 ;  Story  on 
Agency,  §  140.)  The  question  of  having  parted  with  value  is 
no  defense,  if  there  was  notice.  {Billings  v.  Russell,  101  N. 
Y.  226 ;  Grossman  v.  Walters,  33  N.  Y.  S.  R.  921 ;  44  N. 
Y.  S.  R.  933 ;  Eckhard  v.  Epstein,  33  X.  Y.  S.  R.  806 ; 
Bailey  v.  Claflin,  36  N.  Y.  S.  R.  82  ;  Stevens  v.  Brennan, 
79  X.  Y.  254 ;  Comstoch  v.  Hier,  73  N.  Y.  273 ;  Weaver  v. 
Barden,  49  N.  Y.  286 ;  1  Benj.  on  Sales,  570.) 

Gray,  J.  The  plaintiffs  seek  by  their  action  to  recover 
from  the  defendants,  a  firm  of  commission  merchants  in  the 
city  of  New  York,  a  sum  of  money  which  represents  the  pro- 
ceeds of  property  alleged  to  have  been  wrongfully  obtained 
from  the  plaintiffs,  in  a  transaction  had  between  them  and  a 
corporation  called  the  Rittenhouse  Manufacturing  Company, 
and  which,  as  they  allege,  came  into  the  hands  of  the  defend- 
ants with  knowledge  of  the  circumstances.  They  recovered  a 
judgment  in  the  Superior  Court  of  the  city  of  New  York ; 
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which  was  affirmed,  upon  appeal,  by  the  General  Term  of 
that  court,  and  now  the  defendant  Smith  has  further  appealed 
to  this  court,  claiming  that  the  judgment  should  be  reversed 
upon  the  general  ground  that,  assuming  the  transaction 
whereby  the  Rittenhouse  Manufacturing  Company  obtained 
the  plaintiffs'  property  to  have  been  fraudulent  as  to  them, 
nevertheless,  the  defendant  firm  is  not  liable  to  respond  to 
them  for  the  proceeds  upon  any  theory  of  actual  or  con- 
structive knowledge,  or  upon  any  theory  connecting  the 
partnership  with  the  transaction  complained  of. 

The  facts,  as  established  by  the  evidence  upon  the  trial, 
are  that  the  plaintiffs,  who  were  wool  merchants,  of  St.  Louis, 
Mo.,  sold,  in  September,  1890,  a  number  of  sacks  of  wool  to 
the    Rittenhouse    Manufacturing  Company,    a    corporation 
existing  under  the  laws  of  New  Jersey  and  engaged  in  the 
business  of  manufacturing  woolen  goods.      The  purchase  was 
made  by  Gardner,  the  general  managing  agent  of  the  com- 
pany, and  while  the  wool  was  in  transit,  Ammidown,  the 
president  of  the  company,  directed  it  to  be  stored  in  the  city 
of  New  York  and  warehouse  receipts  were  issued  therefor. 
With  these  warehouse  receipts  as  collateral  security  to  a  note 
of  the  company,   a  loan  was  obtained  from  the  Bank  of 
America,  of  the  city  of  New  York,  of  $9,242.44,  representing 
the  face  of  the  note  less  the  discount.     At  the  time  of  the 
purchase  the  company  was,  and  had  been  for  a  long  time, 
insolvent ;  its  indebtedness  being  very  largely  in  excess  of  its 
assets.     The  wool  purchased  from  the  plaintiffs  was  pledged 
in  order  to  relieve  the  financial  needs  of  the  company  and  it  was 
done  by  the  direction  of  Ammidown,  its  president.    He  was  the 
senior  member  of  the  defendant  firm  ;  which  was  composed  of 
himself  and  of  the  other  defendant,  Albert  D.  Smith,  and  which, 
always  and  for  a  number  of  years,  had  been  acting  as  the  con- 
signee of  the  manufactures  of  the  company.    Smith  had  no  inter- 
est in  the  company  ;  but  Ammidown  was  its  largest  stockholder, 
owning  about  ninety  per  cent  of  the  capital  stock,  and  he  had, 
in  the  commencement  of  the  business  relations  between  the  com- 
pany and  his  firm,  individually,  guaranteed  the  latter  against  loss 
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from  the  account.  By  the  arrangement  existing  between  the 
company  and  the  firm,  the  latter  was  to  advance  to  the  com- 
pany seventy-five  per  cent  upon  the  invoice  value  of  goods 
consigned.  The  account  becoming  very  largely  overdrawn,  at 
a  time  prior  to  the  transactions  in  question,  the  defendant 
Smith  had  insisted  that  the  advances  must  be  restricted  and 
the  account  kept  down ;  whereupon  it  was  agreed  between 
the  firm  and  the  company  that  a  book,  called  an  "  advance 
book,"  should  be  opened,  separate  from  the  general  books  of 
account  of  the  firm,  in  which  should  be  entered  from  time  to 
time  such  sums  as  the  company  was  at  liberty  to  draw  out,  as 
against  consignments  or  deposits.  That "  advance  book  "  was 
always  to  be  open  to  inspection  on  the  part  of  the  company 
and  it  was  not  to  draw  for  any  6tim  except  as  therein  shown 
to  be  subject  to  its  drafts.  The  company,  for  its  own  conveni- 
ence, was,  during  the  whole  course  of  the  account,  in  the 
habit  of  depositing  wTith  the  firm  sums  of  money  derived  from 
various  sources,  independent  of  and  unconnected  with  the  ordi- 
nary course  of  its  business  with  the  firm  as  its  consignee  and 
factor ;  but  in  8iich  deposits  the  firm  had  no  interest.  The 
accommodation  in  that  respect  was  similar  to  that  which  was 
extended  to  other  customers  of  the  firm.  Such  deposits  were 
at  all  times  subject  to  the  draft  of  the  company  and  after  the 
"advance  book''  was  opened,  they  were  entered  therein  as 
subject  to  the  draft  of  the  company  and  were  generally  drawn 
out  almost  immediately.  Under  the  arrangement,  therefore, 
as  established  between  the  company  and  the  firm,  the  com- 
pany could  draw,  by  way  of  advances  on  the  part  of  the 
firm,  seventy-five  per  cent  of  the  invoice  value  of  goods 
consigned  and  the  full  amount  of  any  moneys  deposited 
from  sources  not  connected  with  consignments  and  the 
so-called  "  advance  book  "  exhibited  at  all  times  the  amount 
which  the  company  was  entitled  to  draw,  under  the  one 
or  the  other  head  of  credits.  It  was  contemplated  that 
future  advances  should  be  restricted  and  that  the  margin 
in  the  value  of  the  goods  consigned,  as  realized  upon  sales 
made,  should  be   applied,  after  deducting  commissions  and 
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interest,  to  the  reduction  of  the  previous  indebtedness  of  the 
company,  which  had  been  incurred  through  the  overdrafts 
referred  to.  The  check,  representing  the  loan  by  the  Bank 
of  America  upon  the  pledged  wool,  was  drawn  to  the  order  of 
the  Rittenhouse  Manufacturing  Company  and,  after  being 
received  by  Ammidown,  the  president  of  the  company,  was 
deposited  by  him  with  his  firm  and  the  amount  thereof  was 
credited  to  the  company  upon  the  "advance  book."  The 
defendant  Smith  had  no  personal  knowledge  of  the  transac- 
tions between  the  company  and  the  plaintiffs,  nor  of  the 
origin  of  this  check.  In  the  month  of  December  following, 
the  company  went  into  the  hands  of  a  receiver  and  the 
defendant  Ammidown  being  individually  involved  in  its 
failure,  as  an  indorser  upon  its  business  paper  and  otherwise, 
made  an  insolvent  assignment.  Upon  his  becoming  involved 
lie  retired  from  the  firm,  largely  indebted  to  his  copartner, 
the  defendant  Smith. 

The  facts  which  have  been  above  stated  were  found  by  the 
trial  judge  and,  substantially,  narrate  the  history  of  events 
in  this  record. 

The  theory  of  the  trial  judge,  in  reaching  a  conclusion 
favorable  to  the  claim  of  the  plaintiffs,  and  the  affirmance  of 
the  judgment  was  upon  his  opinion,  was  that,  while  Smith 
had  no  personal  knowledge  upon  the  subject,  nevertheless,  the 
circumstances  were  such  as  to  put  him  upon  inquiry  concern- 
ing the  character  of  the  transaction  between  the  manufac- 
turing company  and  the  plaintiffs  and  failing  to  make  such 
inquiry,  that  he  was  chargeable  with  knowledge  that  the  wool, 
or  the  proceeds  deposited  with  the  firm,  by  reason  of  the  fraud 
practiced,  still  belonged  to  the  plaintiffs.  He  took  the  view 
that  the  knowledge  of  his  partner,  Ammidown,  concerning 
the  transaction,  should  be  imputed  to  Smith,  or  to  the  firm 
itself,  and  thus  .it  had  received  the  proceeds  impressed  with 
Ammidown'8  knowledge  as  to  their  source,  even  though  he  did 
not  acquire  that  knowledge  in  the  course  of  his  agency  as  a 
member  of  the  firm.  He  conceded  that  the  knowledge 
acquired  by  Ammidown,  while   acting  as  president  of  the 
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company,  did  not  necessarily  charge  Smith,  his  copart- 
ner, who  was  a  stranger  to  the  company  and  not  bound  to 
know  the  facts  connected  with  its  business,  and  that  no 
inference  was  permissible  that  Ammidown  communicated  the 
facts  to  his  partner;  but  he  held  that  the  relations  which 
the  firm  sustained  to  the  company  were  such  as  to  make 
Smith  chargeable  with  the  knowledge  of  his  partner,  even  to 
the  extent  of  the  history  of  the  check  which  was  deposited 
with  the  firm.  Ho,  also,  conceded  force  to  the  circumstance 
that  the  proceeds  were  turned  over  to  the  company  before  any 
notice  was  had  of  the  plaintiffs'  claim  and  that  the  firm  derived 
no  benefit  from  the  proceeds ;  but  he  deemed  that  that  circum- 
stance was  overborne  by  an  actual  knowledge  on  the  part  of 
Smith  of  the  insolvency  of  the  Kittenhouse  Company  and  by 
the  imputed  knowledge  of  the  source  of  the  proceeds.  So, 
among  his  findings  of  fact  are  those  to  the  effect  that  Smith 
knew  that  the  company  was  insolvent ;  that  the  receipt  of  the 
check  by  the  firm  was  a  partnership  transaction  with  the  com- 
pany ;  that  the  defendants  knew  that  it  proceeded  from  the 
fraudulent  transaction  between  the  company  and  the  plaintiffs 
and  that  the  knowledge  which  Ammidown  had  concerning  the 
fraudulent  purpose  was  present  in  his  mind  at  the  time  of  the 
receipt  of  the  deposit  by  his  firm  of  the  Bank  of  America 
check. 

The  case  is  relieved  of  any  difficulty  which  might  be  offered 
to  our  review  of  it,  in  some  conflict  in  the  evidence.  The 
facts,  so  far  as  they  are  important  in  their  bearing  upon  the 
question  of  the  defendants'  liability,  are  undisputed  and  leave 
that  question  to  be  solved  by  an  application  of  the  legal  prin- 
ciples which  underlie  and  affect  the  partnership  relation. 
Both  counsel  are  in  accord  in  that  respect  and  they  differ  in 
the  legal  view  to  be  taken  of  the  situation,  as  exhibited  by  the 
proofs.  What  that  situation  was,  is  made,  in  my  judgment,  very 
distinct.  The  findings,  to  which  attention  has  been  called,  show 
that  there  was  no  connection  whatever  between  the  defendant 
firm  and  the  plaintiffs ;  that  in  the  transaction  between  the 
plaintiffs  and  the  manufacturing  company,  Ammidown  was  act- 
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ing,  merely,  as  an  officer  of  the  company  and,  whatever  his  part 
in,  or  knowledge  of  the  same,  he  was  in  no  manner  represent- 
ing his  firm ;  that  the  deposit  of  the  Bank  of  America  check 
with  the  firm  was  in  accordance  with  an  arrangement  by  which 
the  firm  accommodated  that  particular  customer,  in  common 
with  its  other  customers,  in  receiving  deposits  subject  to  draft, 
but  in  which  it  had  no  interest ;  that  the  check  was  deposited 
for  the  benefit  of  the  manufacturing  company  and  to  put  it  in 
funds  to  relieve  those  pressing  financial  needs,  the  existence 
of  which  was  the  cause  of  the  wool  having  been  diverted  to 
other  than  manufacturing  purposes.  Though  the  trial  judge 
has  found  that  the  receipt  of  this  check  by  the  defendant  firm 
was  in  the  ordinary  course  of  its  business  with  the  manufac- 
turing company,  that  it  was  a  partnership  transaction  and  that 
it  went  to  the  credit  of  the  company,  those  findings  do  not, 
necessarily,  in  their  scope,  operate  to  charge  the  firm  with  an 
unlimited  liability  to  respond  for  the  same  consequences  which 
might  follow  upon  a  regular  and  ordinary  business  transaction, 
in  the  conduct  of  which  Ammidown  would  be  acting  as  its 
agent  as  well  as  that  of  the  company.  The  findings  make 
that  sufficiently  clear  when  read  together ;  because  they  show 
that,  aside  from  its  business  as  the  consignee  and  the  factor  of 
the  company,  the  firm  acted  as  a  gratuitous  depositary  of 
moneys  for  the  company  and,  in  that  sense  only,  had  added  a 
branch  to  its  regular  business  transactions  with  the  company. 
It  may  be  admitted  to  have  been,  in  a  sense,  a  partnership 
transaction  to  receive  such  a  deposit  of  moneys ;  but  that  cir- 
cumstance is  qualified  and  materially  affected  by  the  fact  that 
it  was  a  mere  accommodation  extended  to  the  customer,  from 
which  the  firm  could  derive  no  benefit,  having  no  interest  in 
such  deposits,  and  holding  the  same  subject  to  immediate 
draft. 

It  seems  clear,  as  matter  of  fact,  that  the  proceeds  of  the 
Bank  of  America  check  were  drawn  out  by  the  company 
within  three  days  of  their  deposit  with  the  firm  and  the  pre- 
sumptions are  all  that  way  from  the  evidence.  It  was  error 
for  the  trial  judge  to  refuse  to  find,  as  requested,  that  the 
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company,  between  the  27th  and  the  29th  of  September,  drew 
out  the  sum  of  money  represented  by  the  check  and  noted  in 
the  "advance  book,"  together  with  other  sums  of  money 
noted  in  that  book  as  subject  to  the  company's  draft ;  as  it 
was,  also,  error  to  refuse  to  find,  as  requested,  that  the  firm 
had  nothing  to  do  witli  the  check  other  than  to  receive  it  from 
the  company,  deposit  it,  credit  the  amount  and  note  the 
amount  in  the  "  advance  book  "  as  subject  to  the  draft  of  the 
company. 

Starting  with  the  deposit  of  September  26th,  of  $9,242.44, 
there  were  received,  in  addition,  between  that  date  and  Sep- 
tember 29th,  of  invoice  values,  $8,656.90 ;  seventy-five  per 
cent  of  which,  namely,  $6,492.68,  was  subject  to  the  com- 
pany's draft.  The  aggregate  sum  subject  to  draft,  therefore, 
was  $15,735.12.  On  the  27th  and  on  the  29th,  two  checks 
aggregating  $15,000  were  paid  to  the  company.  As  against 
this  evidence  that  the  proceeds  of  the  Bank  of  America  check 
were  drawn  out  within  that  time,  the  plaintiffs  contend  that, 
as  matter  of  fact,  the  indebtedness  of  the  company  to  the  firm 
appears  to  have  been  reduced  within  that  time  in  an  amount 
exceeding  the  cum  of  $11,000.  In  order  to  establish  that 
fact,  they  take  into  account  moneys  received  by  the  firm  from 
sales  of  goods  on  the  29th,  aggregating  in  amount  over 
$15,000.  Their  error  in  this  respect  6eems  to  be  that  those 
moneys  proceeded  from  sales  of  goods  invoiced  prior  to  Sep- 
tember 26th  and  such  proceeds  were  applicable  to  make  good 
previous  advances  upon  those  goods.  They  should  not  be 
taken  into  account  for  that  period,  in  ascertaining  the  amount 
which  the  company  was  entitled  to  draw  and  did  draw  against 
the  credits  on  the  book.  This  might  be  a  sufficient  answer  to 
the  contention  of  the  plaintiffs ;  but  a  further  answer  is  in  the 
finding  of  the  court  that  the  firm  had  no  interest  in  such  a 
deposit  as  was  made  of  the  Bank  of  America  check.  The 
finding  that  that  class  of  deposits  was  subject  to  the  com- 
pany's draft  and,  usually,  immediately  drawn  out,  is  made 
applicable  to  the  present  case  by  the  evidence  of  the  company's 
manager  ;  who  testified  that  he  did  draw  out  between  the  26th 
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and  the  29th  the  sum  of  $15,000,  a  part  of  which  was  the 
amount  of  the  Bank  of  America  check.  The  testimony  of 
that  witness  was  clear  and  unimpeached  as  to  the  facts  testified 
to  and  he  is  to  be  believed,  when  he  says  that  he  examined 
the  "  advance  book  "  to  see  that  the  credit  of  the  check  had 
been  made  there  and,  finding  that  it  was  entered  in  connec- 
tion with  the  other  items  mentioned,  that  he  drew  against 
the  credits  by  the  two  checks  referred  to.  The  account,  when 
analyzed,  quite  substantiates  his  testimony.  The  check  had 
nothing  to  do  with  the  general  account  of  the  company  with 
the  firm  and  the  presumption  is  altogether  one  way,  and  in 
accord  with  what  I  think  to  be  shown  by  the  facts  mentioned, 
that  the  amount  of  the  check  was  almost  immediately  drawn 
out.  The  check  was  not  obtained  by  the  company  with  any 
idea  of  reducing  its  debt  to  the  defendant  firm,  but  to  put  it 
in  funds  at  once.  It  is  unnecessary  that  an  inquiry  should  be 
extended  into  all  of  the  ordinary  books  of  account  of  the  firm, 
in  order  to  elucidate  the  matter.  Doubtless,  as  shown  by  the 
evidence,  whatever  entries  appeared  in  the  "  advance  book," 
ultimately,  were  carried  through  the  ordinary  account  books. 
That  would  be  proper  bookkeeping ;  but  only  a  matter  of  book- 
keeping. The  essential  point  to  be  remembered  is  that  the 
"  advance  book  "  was  an  independent  book,  opened  to  show 
precisely  what  moneys  the  company  at  all  times  might  have 
the  right  to  draw  out.  Whatever,  in  the  orderly  and  very 
complete  system  of  bookkeeping  which  appears  to  have  been 
pursued  by  the  firm,  may  be  shown  with  respect  to  the  accounts 
kept,  the  purpose  and  the  effect  of  the  "  advance  book  "  were 
nowise  affected  by  the  deductions  which  an  accountant  might 
be  able  to  draw  from  the  whole  body  of  accounts. 

Aside,  however,  from  this  consideration  of  what  seem  to 
have  been  the  facts  with  respect  to  the  disposition  of  the  pro- 
ceeds of  the  Bank  of  America  check,  there  is  a  broader  view 
to  be  taken  of  the  question  of  the  firm's  liability  and  that  is 
that  Ammidown  was  not  so  far  an  agent  of  his  firm,  as  in  any 
part  of  this  transaction,  to  charge  his  copartner,  by  impli- 
cation and  under  the  doctrine  of  imputed  knowledge.     The 
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principle  of  agency  applies  to  copartners  ;  but  it  is  only  when 
it  can  be  seen  that  a  partner  is,  in  fact,  acting  as  an  agent  of 
his  copartners,  that  he  binds  them.  In  Lindley  on  Partner- 
ship, to  which  authority  both  counsel  have  referred,  the  doc- 
trine of  a  copartner's  liability  is  explained  and  is  limited  to 
cases  where  the  partner,  whose  agency  is  relied  upon,  is  acting 
on  behalf  of  his  firm.  It  is  there  said,  (p.  289) :  "  Where  one 
member  is  acting  beyond  his  power,  or  is  conducting  a  fraud 
on  his  partners,  or  is  the  person  whose  duty  it  is  to  give  his 
firm  notice  of  what  he  himself  has  done,  in  all  such  cases 
notice  on  his  part  is  not  equivalent  to  notice  by  them."  Of 
course,  in  this  case  it  cannot  be  seriously  claimed  that  the 
mere  deposit  by  Annnidown  of  the  Bank  of  America  check 
was  the  act  by  him,  which  would  give  rise  to  all  the  conse- 
quences claimed  by  these  plaintiffs ;  for  that  might  as  well 
have  been  performed  through  Gardner,  the  manager,  or 
through  any  ordinary  messenger.  The  theory  of  liability 
must  rest  for  its  support  upon  the  fact  of  the  moneys  being 
received  by  the  firm  through  the  agency  of  one  of  its  mem- 
bers ;  in  whom  was  present  the  knowledge  of  their  fraudu- 
lent origin.  There  is  no  claim  of  any  misapplication  by  the 
firm  of  the  moneys.  In  this  collection,  it  may  be  observed 
that  the  question  has  been  discussed  upon  the  assumption 
that  the  transaction  between  the  company  and  the  plaintiffs 
was  fraudulent.  Whether  it  was  60  or  not  was  a  question 
upon  the  facts  and  I  do  not  regard  it  now  as  one  of  import- 
ance to  this  appellant.  If  he  cannot  be  brought  in,  upon  the 
theory  of  the  plaintiffs,  as  a  participant  by  implication  in  the 
matter,  it  is  of  no  consequence  how  far  the  proof  went  to 
establish  the  fraudulent  nature  of  the  original  transaction. 

If,  except  for  the  fact  that  the  Bank  of  America  check  came 
to  be  received  by  the  defendant  firm  through  the  act  or  pro- 
curement of  Ammidown,  it  would  not  have  been  liable  to  the 
claim  of  the  plaintiffs,  then  it  would  seem  to  be  clear  that 
Ammidown's  membership  of  the  firm  is  availed  of  to  make  of 
him  an  agent,  whose  knowledge  of  the  fraudulent  origin  of 
the  moneys  was  imputable  to  his  copartner.     That  would  not 


1808.]  BlENEN8TOK  V.  AMMIDOWN.  59 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

only  be  a  harsh  extension  of  the  law  of  principal  and  agent ; 
bnt  it  would  be  quite  in  conflict  with  the  principle  that  where 
a  partner  is  conducting  a  fraud  upon  his  copartners,  notice  on 
his  part  is  not  equivalent  to  notice  by  them.  (Lindley  on 
Partnership,  supra.)  With  no  other  liability  as  to  such  a 
deposit  than  to  pay  it  out  to  the  company  when  drawn  upon, 
and  having  no  interest  in  it,  Ammidown,  according  to  the 
theory  of  this  action,  was  imposing  upon  his  firm  another 
kind  of  liability;  namely,  one  to  these  plaintiffs.  To  put 
the  firm  in  a  position  where  it  would  be  liable  to  respond 
as  in  tort  to  the  demand  of  the  plaintiffs,  was  to  do  an 
act  utterly  outside  of  the  field  of  his  agency  and  to  com- 
mit unconscionable  fraud  upon  it.  The  law  of  partner- 
ship and  the  law  of  principal  and  agent,  which  underlies 
the  partnership  relation  as  to  the  liabilities  of  partners, 
sanctions  no  6uch  proposition.  I  can  see  nothing  in  the 
case  oi' Constant  v.  University  of  Rochester,  (111  N".  Y.  604), 
which  lends  support  to  the  plaintiff's  case.  There  the  ques- 
tion was  whether  the  knowledge,  which  Deane,  who  acted  as 
the  attorney  and  agent  of  the  university,  had  of  the  existence 
of  Constant's  prior  unrecorded  mortgage,  at  the  time  when  he 
took  the  mortgage  for  tfrS  university,  was  chargeable  to  the 
latter ;  so  as  to  subject  its  mortgage  to  the  lien  of  the  former's 
mortgage,  in  respect  of  which  Deane  had  also  acted  as  the 
mortgagee's  attorney  and  agent.  The  view,  taken  by  a 
majority  of  the  court,  was  that  as  the  facts  failed  to  show 
that  the  knowledge  of  the  prior  unrecorded  mortgage  was 
present  in  the  mind  of  Deane  at  the  time  of  his  taking  the 
mortgage  for  the  university,  the  latter  was  not  chargeable  with 
notice.  The  dissenting  members  of  the  court  thought  that 
the  finding  by  the  trial  judge,  that  Deane  had  knowledge  of 
the  prior  mortgage  at  the  time  of  the  transaction  of  the  uni- 
versity loan,  was  supported  in  the  proof  of  the  circumstances 
attending  it.  In  that  case,  the  question  was  one,  purely,  of 
how  far  the  knowledge  which  a  common  agent  had,  or  might 
have  had,  with  respect  to  transactions  conducted  for  his  two 
principals,  was  to  be  imputed  to  one  of  them  and  it  was  only 
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because  the  proof  was  deemed  to  fall  6hort  of  showing  that 
there  was  a  recollection  bv  Deane  of  the  facts  which  would 
have  affected  the  university,  that  the  latter  was  held  not  to  be 
chargeable  with  their  knowledge.  The  present  case  is  not 
parallel ;  because  Ammidown,  in  depositing  with  his  firm  the 
proceeds  of  the  pledge  of  the  wool  was  not  doing  something 
in  the  course  of  his  agency  as  a  member  of  the  firm.  In  that 
act,  he  was  the  agent  of  the  Rittenhouse  Company.  In  no 
part,  which  he  took  in  these  transactions,  was  he  acting  other- 
wise than  as  an  agent  or  officer  of  the  company  and  those 
transactions  only  touched  the  firm  when  the  Bank  of  America 
check  was  deposited  with  it. 

The  learned  trial  judge  was  obliged  to  concede,  in  his  rea- 
soning upon  the  case,  that  Ammidown's  knowledge  as  to  the 
source  of  the  moneys  was  not  acquired  in  the  course  of  his 
agency  as  a  member  of  the  firm  and  he  was  compelled  to  find 
a  basis  for  his  conclusion  that,  nevertheless,  they  were 
received  by  the  firm  impressed  with  Ammidown's  knowledge, 
solely,  in  the  proposition  that  that  knowledge  should  be 
imputed  to  the  copartner.  But  the  principle  intervenes  to 
destroy  the  basis  of  an  imputed  knowledge,  as  before  observed, 
that  a  member  of  a  firm  will  not  be  permitted  by  conduct, 
amounting  to  a  fraud  upon  his  copartners,  to  bind  them,  as  in 
some  transaction  within  the  sphere  of  the  partnership.  The 
communication  of  the  facts  concerning  the  transaction  will 
not  be  presumed  in  such  a  case.  The  fraudulent  transaction, 
of  which  the  plaintiffs  complain,  was  one  by  which  Ammi- 
down expected  to  benefit ;  for  he  had  proprietary  interests  in 
this  company,  to  the  extent  of  owning  about  ninety  per  cent 
of  its  capital  stock  and,  in  that  view  of.  the  case,  his  situation 
was  one  so  personal  in  its  nature  as  to  remove  every  support 
from  the  proposition  that  he  was  at  any  time  acting  within 
the  scope  of  his  agency  as  a  member  of  the  firm.  Where  an 
agent  commits  an  independent  fraud  for  his  own  benefit,  he 
ceases  to  act  as  an  agent  for  his  principal  and,  as  it  is  essential 
to  the  very  existence  or  possibility  of  the  fraud  that  he  should 
conceal  the  real  facts  from  the  latter,  the  ordinary  presump- 
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tion  of  a  communication  between  thera  fails.  To  the  con- 
trary, the  presumption  is  that  no  communication  was  made 
and,  consequently,  the  principal  is  not  affected  with  construc- 
tive notice.  (Pom.  Eq.  Juris.  §  675;  Henry  v.  Allen^  151 
N.  Y.  1.)  This  doctrine  is  quite  applicable  to  the  present 
case,  when  we  consider  that  Ammidown,  in  temporarily 
depositing  the  proceeds  of  property  fraudulently  acquired  by 
him  for  his  manufacturing  company  with  his  firm,  without 
any  communication  of  the  fact  to  his  copartner,  would  be  con- 
ducting a  fraud  upon  him ;  if,  in  so  doing,  he  could  make  him 
incur  an  unsuspected  and  unusual  liability  to  a  third  person. 
The  rule  of  law,  which  attaches  a  responsibility  to  the  status 
of  a  partnership  relation  for  the  acts  of  a  copartner,  within 
the  scope  of  business  transactions,  is  founded  upon  a  just  view 
of  the  requirements  of  public  commercial  interests.  To 
extend  its  operation  to  the  extent  of  imputing  the  notice  or 
knowledge  of  a  copartner,  acquired  in  transactions  outside  of 
the  partnership  business  and  which  were  had  for  his  individual 
benefit,  would  be  to  convert  the  rule  into  an  instrumentality 
of  injustice.  The  result  would  be  as  illogical,  in  my  opinion, 
as  it  would  be  indefensible  upon  legal  grounds. 

The  trial  judge  held  that  Ammidown's  copartner,  Smith, 
knew  of  the  insolvency  of  the  manufacturing  company  and, 
therefore,  was  so  far  put  upon  inquiry  as  to  make  him  charge- 
able with  every  knowledge  which  inquiry  would  have  dis- 
closed. The  holding  was  rather  extraordinary ;  because  there 
is  nothing  in  the  evidence  to  show  that  he  had  any  such  actual 
knowledge  and  it  was  expressly  denied  by  him  and,  also, 
because,  if  the  circumstance  of  the  large  indebtedness  of  the 
company  to  the  firm  was  something  which  might  have  given 
rise  to  a  suspicion  of  financial  embarrassment,  it  was  not  sug- 
gestive of  a  presumption  of  fraud.  {Hatch  v.  National 
Bank,,  147  N.  Y.  184.)  However  it  may  have  been  to  Smith's 
own  interest  to  investigate  the  affairs  of  the  company,  in  order 
to  ascertain  its  solvency,  it  was  not  so  much  his  duty,  as  that 
the  failure  to  perform  it  can  result  in  saddling  upon  him  this. 
liability  of  the  company  to  third  parties. 
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Upon  the  facts  of  this  case,  whether  we  regard  them  as 
establishing  that  the  moneys  sought  to  be  recovered  by  the 
plaintiffs  were  withdrawn  by  the  manufacturing  company, 
within  the  exercise  of  their  right  to  do  so,  without  any  benefit 
to  the  firm  and  before  any  notice  of  the  plaintiffs'  claim ;  or 
whether  we  regard  Ammidown's  acts  in  connection  with  the 
transaction  as  not  coining  within  that  principle  of  the  law  of 
agency,  which  imputes  to  one  copartner  the  notice  or  knowl- 
edge possessed  by  the  other  copartner,  I  think  the  only  con- 
clusion to  be  reached  is  that  the  plaintiffs  failed  to  make  out 
a  case  entitling  them  to  a  recovery  and  that,  therefore,  the 
judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

In  the  Matter  of  the  Application  for  Letters  of  Administra- 
tion of  the  Goods,  Chattels  and  Credits  which  were  of 
Edward  C.  Kimball,  Deceased. 

Maude  E.  Kimball,  Appellant ;  Harriet  A.  Kimball  et  al., 

Respondents. 

1.  Judgment  of  Another  State.  The  judgment  of  a  court  of  a 
sister  state  has  no  binding  effect  in  this  state,  unless  the  court  had  juris- 
diction of  the  subject-matter  and  of  the  person  of  the  parties;  and  want  of 
jurisdiction  may  always  be  interposed  against  a  judgment  when  it  is 
sought  to  be  enforced,  or  when  any  benefit  is  claimed  for  or  under  it. 

2.  Want  of  Jurisdiction.  A  personal  judgment  of  a  court  of  a  sister 
state,  entered  against  a  resident  of  this  state,  when  there  has  been  no  per- 
sonal service  of  process  upon  him  in  the  jurisdiction  of  that  state  or 
appearance  by  him  in  the  action  by  which  jurisdiction  of  his  person  could 
be  acquired,  is  void  and  of  no  force  or  effect  in  this  state. 

3.  Decree  of  Divorce.  Service  of  summons  within  this  state,  upon 
a  resident  thereof,  does  not  give  the  court  of  a  sister  state  jurisdiction  of 
the  person  of  the  defendant  in  a  divorce  suit,  when  he  does  not  answer, 
demur,  or  in  any  manner  appear  in  the  action;  and  a  decree  rendered 
against  the  defendant  under  such  circumstances  will  not  uphold,  in  the 
courts  of  this  state,  a  marriage  subsequently  contracted  here  between  the 
plaintiff  in  the  divorce  suit  and  a  third  party  in  the  lifetime  of  the 
defendant. 
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4.  Decree  of  Divorce  of  Another  State  Void  for  Want  of  Juris- 
diction—  Non-appearance  of  Defendant — Question  of  Fact.  A 
resident  of  this  state,  who  had  been  served  here  with  summons  in  a 
divorce  suit  instituted  in  North  Dakota,  wrote  a  verified  letter  to  the 
plaintiff's  attorney  on  the  subject.  A  decree  by  default  was  there- 
after rendered  against  the  defendant.  The  plaintiff  in  the  divorce  suit 
then  married,  in  this  state,  a  third  party,  who  died  here.  Thereafter  the 
defendant  in  the  divorce  suit  was  permitted,  without  objection,  to  file  the 
letter  as  an  answer  therein,  as  of  the  time  of  its  receipt  by  the  plaintiff's 
attorney,  and  the  decree  was  amended  nunc  pro  tunc,  by  inserting  the 
words,  "the  defendant  having  appeared  herein  and  answered  and  sub- 
mitted himself  to  the  jurisdiction  of  the  court."  The  plaintiff  then  applied 
here  to  be  appointed  administratrix  of  the  deceased  third  party,  as  his 
widow.  The  surrogate  found  as  a  fact  that  the  defendant  did  not  appear 
in  the  divorce  suit  —  the  letter  not  constituting  an  answer  or  appearance 
therein — and  this  finding  was  affirmed  by  the  Appellate  Division  by  a 
unanimous  decision.  Held,  that  the  question  whether  the  defendant 
appeared  and  submitted  to  the  jurisdiction  of  the  court  of  North  Dakota 
was,  under  the  evidence,  a  question  of  fact;  that  the  finding  thereon,  hav- 
ing been  unanimously  affirmed  by  the  Appellate  Division,  could  not  be 
reviewed  by  the  Court  of  Appeals,  under  the  Constitution  (Art.  6,  §  9); 
that  it  followed  that  the  decree  of  the  court  of  North  Dakota  was  without 
effect  in  this  state,  and  that  the  marriageN  of  the  plaintiff  with  the  third 
party  was  invalid  and  did  not  entitle  the-  plaintiff  to  be  appointed  his 
administratrix. 

Matter  of  Kimball,  18  App.  Div.  820,  affirmed. 

(Argued  January  24,  1898;  decided  February  4,  1898.) 

Appeal  by  Maude  E.  Kimball  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  22,  1897,  affirming  a  decree  of  the 
Surrogate's  Court  of  Kings  county  denying  her  petition  for 
the  removal  of  Harriet  A.  Kimball  and  John  S.  James,  as 
administratrix  and  administrator,  and  for  the  appointment  of 
herself  as  administratrix  in  their  place  and  stead,  of  the  goods, 
chattels  and  credits  which  were  of  Edward  C.  Kimball, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

Thomas  Allison  and  W.  Harlock  for  appellant.  This 
court  has  jurisdiction  to  hear  this  appeal.  (Proestler  v.  Kuhn, 
49  N.  Y.  654 ;  K  R.  N.  Bank  v.  Gove,  57  N.  Y.  597 ;  Kin- 
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nier  v.  Kinnier,  45  N.  Y.  535  ;  Matter  of  Clark,  119  N.  Y. 
427  ;  Sherman  v.  //.  R.  R.  R.  Co.,  64  N.  Y.  254 ;  Wahl  v. 
Barnum,  116  N.  Y.  87;  Matter  of  Green,  153  N.  Y.  223.) 
The  District  Court  of  Dakota  had  general  jurisdiction  of  the 
subject-matter  of  the  action  for  divorce.  (Gridley  v.  College 
S.  K  X.,  137  N.  Y.  327  ;  Laws  of  Dakota,  §  4825 ;  Leach  v. 
Linde,  70  Hun,  145.)  The  Dakota  court  had  jurisdiction  of 
the  plaintiff  in  the  divorce  action,  who  is  the  appellant  herein. 
As  to  her  or  any  party  standing  upon,  urging  or  relying  upon 
her  status,  the  decree  of  divorce  is  valid.  The  respondents 
cannot  effectually  insist  that  they  have  any  rights  which  depend 
for  their  existence  upon  her  right  to  object  to  the  validity  of 
that  decree.  (Rigney  v.  Rigney,  127  N.  Y.  408  ;  Kinnier  v. 
Kinnier,  45  N.  Y.  535  ;  Matter  of  StilweU,  139  N.  Y.  337  > 
Brown  v.  Nichols,  42  N.  Y.  26 ;  Denton  v.  Noyes,  6  Johns. 
296 ;  Gridley  v.  College  S.  F.  X,  137  K  Y.  327 ;  Laws  of 
Dakota,  §  4825 ;  Leach  v.  Linde^  70  Hun,  145 ;  Pringle  v. 
Woohoorth,  90  N.  Y.  502.)  The  Dakota  court  had  jurisdic- 
tion of  James  L.  Semon,  the  defendant  in  said  divorce  action. 
(Audubon  v.  E.  Ins.  Co.,  27  N.  Y.  216  ;  Johnson  v.  Johnson, 
67  How.  Pr.  144 ;  Matter  of  StilweU,  139  K  Y.  337 ;  Sim- 
mons  v.  Craig,  137  K  Y.  550 ;  Morris  v.  Sickly,  137  N.  Y. 
604 ;  Dyckrnan  v.  Mayor,  5  N.  Y.  434 ;  Stannard  v.  Hub- 
bell,  123  N.  Y.  520 ;  Dwight  v.  St.  John,  25  K  Y.  203 ;  C. 
C.  Bank  v.  Judson.,  8  N.  Y.  254 ;  Pringle  v.  Woolworth,  90 
N.  Y.  502.)  The  courts  below  committed  an  error  of  law 
when  they  held  that  the  amendment  was  without  jurisdiction 
and  void,  and  that  the  decree  did  not  dissolve  the  marriage 
between  the  parties  in  that  action,  and  that  the  appellant 
herein,  when  she  married  the  intestate,  was  the  wife  of  James 
L.  Semon,  and  did  not  become  thereby  the  wife  and  is  not  now 
the  widow  of  the  intestate,  nor  entitled  to  letters  of  adminis- 
tration on  his  estate.  (Audubon  v.  E.  Ins.  Co.,  27  N.  Y.  216; 
Stannard  v.  Ilubbell,  123  N.  Y.  520 ;  Kinnier  v.  Kinnier, 
45  N.  Y.  535  ;  Rigney  v.  Rigney,  127  N.  Y.  414;  Dunstan 
v.  Higgins,  138  N.  Y.  70;  Lazier  v.  Westcott,  26  N.  Y.  146; 
Brown  v.  Nichols,  42  X.  Y.  26 ;  Denton  v.  Noye*,  6  Johns.. 
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296 ;  Johnson  v.  Johnson,  67  How.  Pr.  144 ;  Harrison  v.  Z7. 
T7.  Co.,  80  Hun,  463.)  The  contention  that  the  decree  of 
divorce  having  been  amended  after  intestate's  death,  the 
amendment  could  not  affect  respondents'  rights,  which  vested 
at  the  time  of  such  death,  is  not  well  founded.  (Audubon  v. 
E  Ins.  Co.,  27  N.  Y.  216  ;  Maples  v.  Mackey,  89  N.  Y.  146; 
Produce  Bank  v.  Morton,  67  N.  Y.  199 ;  Sears  v.  Burn  ham, 
17  N.  Y.  445.)  There  is  no  question  of  fraud  in  the  case. 
(Kinnier  v.  Kinnier,  45  N.  Y.  535 ;  White  v.  Merritt,  7  N. 
Y.  352 ;  Ross  v.  Wood,  70  N.  Y.  8.) 

L.  H.  Arnold  for  respondents.  If  James  L.  Semon  did  not 
appear  in  the  divorce  suit  in  North  Dakota,  the  judgment  in 
that  suit  is  of  no  validity  in  this  state  ;  the  appellant,  at  the 
time  of  her  alleged  marriage  to  Kimball  and  at  the  time  of 
his  death,  was  still  the  wife  of  Semon,  and  the  marriage  cere- 
mony with  Kimball  was  of  no  effect.  (People  v.  Baker,  76 
N.  Y.  78 ;  O'Dea  v.  O'Dea,  101  N.  Y.  23;  Jones  v.  Jones, 
108  N.  Y.  415 ;  Cross  v.  Cross,  108  N.  Y.  628 ;  Rigney  v. 
Rigney,  127  N.  Y.  408 ;  160  U.  S.  531 ;  Williams  v.  Wil- 
liam, 130  N.  Y.  193 ;  DeMeli  v.  DeMeli,  120  N.  Y.  485 ; 
i?*#  v.  Bell,  4  App.  Div.  527 ;  Kamp  v.  Kamp,  59  N.  Y. 
212 ;  Szuchy  v.  #.  £  cfe  I.  Co.,  150  N.  Y.  219.)  The  con- 
elusions  of  the  surrogate  that  "  the  court  of  North  Dakota 
did  not  have  jurisdiction  to  make  said  order  of  December  16, 
1896,  amending  the  said  decree  of  divorce  nunc  pro  tunc  and 
said  order  was  and  is  a  nullity,"  and  u  that  the  said  order  of 
the  court  of  North  Dakota,  dated  December  16, 1896,  amend- 
ing the  decree  of  divorce  nunc  pro  tunc  was  not  and  is  not 
binding  upon  the  respondents  herein,  and  did  not  in  any  wise 
affect  or  impair  their  rights  or  interests,  as  heirs  at  law  and 
next  of  kin  of  said  Edward  C.  Kimball,  deceased,  in  the  real 
and  personal  property  left  by  him,"  are  correct  (Bcmk  of 
Rochester  v.  Emerson,  10  Paige,  359 ;  Stuart  v.  Palmer,  74 
N.  Y.  183  ;  Butler  v.  Lewis,  10  Wend.  541 ;  Dams  v.  Mor- 
ris, 21  Barb.  152;  Boxjden  v.  Johnson,  11  How.  Pr.  503; 
Johnston  v.  Feller  man,  13  How.  Pr.  21 ;    Van,  Beck  v.  Shu- 
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man,  13  How.  Pr.  472;  Allen  v.  Smillie,  12  How.  Pr.  156; 
Buchan  v.  Sumner ',  2  Barb.  Ch.  165 ;  McKee  v.  Tyson,  10 
Abb.  Pr.  392;  Lawless  v.  Hackett,  16  Johns.  149.)  The 
contention  of  the  appellant's  counsel  in  the  court  below  that 
the  original  judgment  of  the  North  Dakota  court  was  good  as 
to  the  appellant,  even  if  void  as  to  Semon,  and  that  it  could 
not  be  questioned  collaterally,  is  not  entitled  to  serious  con- 
sideration. It  is  well  settled  that  a  judgment  rendered  by  a 
court  which  has  not  acqnired  jurisdiction  of  the  defendant  is 
a  nullity,  and  may  be  attacked  collaterally  in  any  action  or 
proceeding  in  which  it  comes  up.  {Jones  v.  Jones,  108  N.  Y. 
415 ;  Kamp  v.  Kamp,  59  N.  Y.  212 ;  Keith  v.  Keith,  N.  Y. 
L.  J.,  March  16,  1897.) 

Haight,  J.  Edward  C.  Kimball  died  in  the  city  of  Brook- 
lyn on  the  9th  day  of  November,  1896,  intestate,  leaving  him 
surviving  Harriet  A.  Kimball,  his  mother,  and  Harriet  I.  Kim- 
ball, his  sister,  as  his  only  next  of  kin  and  heirs  at  law.  On 
the  10th  day  of  November  letters  of  administration  were 
issued  upon  his  estate  by  the  surrogate  of  Kings  county  to 
Harriet  A.  Kimball  and  John  S.  James.  On  the  17th  dav  of 
December  thereafter,  one  Maude  E.  Kimball,  claiming  to  be 
the  widow  of  the  deceased,  tiled  a  petition  with  the  surrogate 
praying  for  the  revocation  of  the  letters  of  administration 
issued  to  Harriet  A.  Kimball  and  John  S.  James  and  for  the 
appointment  of  herself  in  their  place  and  stead.  It  appears 
that  she  was  married  on  the  12ch  day  of  May,  1885,  to  one  James 
L.  Semon,  in  the  city  of  New  York,  and  that  they  resided 
together  as  husband  and  wife  for  a  number  of  years,  during 
which  time  two  children  were  born  to  them ;  that  in  the  month 
of  June,  1890,  she  left  her  husband  in  the  city  of  New  York 
and  removed  to  the  state  of  North  Dakota  where  6he  took  up 
her  residence,  and  after  remaining  in  that  state  for  a  period  of 
ninety  days,  instituted  an  action  in  the  District  Court  of  the 
fifth  judicial  district  of  that  state  for  a  divorce.  She  procured 
the  summons  to  be  served  upon  Semon  in  the  city  of  New 
York  where  he  still  continued  and  ever  since  has  resided. 
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The  summons  required  him  to  appear  and  answer  the  com- 
plaint within  thirty  days  after  the  service,  and  in  default  of  so 
doing,  the  plaintiff  would  applj  to  the  court  for  the  relief 
demanded  in  the  complaint.  On  the  31st  day  of  December 
thereafter,  the  plaintiff's  attorney  made  an  affidavit  to  the 
effect  that  more  than  thirty  days  had  elapsed  since  the  service 
of  the  summons  was  made  upon  the  defendant,  and  that  no 
answer  or  demurrer  to  the  complaint  in  the  action  had  been 
received  by  him,  and  that  the  said  defendant  had  not  made, 
served  or  filed  any  appearance  in  any  manner  in  the  action. 
Upon  this  affidavit  an  application  was  made  to  the  court  for  the 
appointment  of  a  referee  to  take  proof  as  to  the  facts  alleged 
in  the  complaint,  and  upon  the  report  subsequently  made  by 
the.  referee,  judgment  was  entered  annulling  the  marriage  and 
granting  her  a  divorce.  About  the  5th  day  of  February, 
1891,  she  returned  to  the  city  of  New  York,  and  on  the  29th 
day  of  June,  1895,  was  married  to  Edward  C.  Kimball  in  the 
city  of  Brooklyn.  They  thereafter  lived  together  until  about 
the  3d  day  of  January,  1896,  when  Kimball  left  her  and  went 
to  Easton,  Pa.,  to  engage  in  business.  He  died,  as  we  have 
seen,  the  following  November.  Kimball  knew  at  the  time  of 
his  marriage  that  the  petitioner  was  a  divorced  woman,  but  he 
had  no  knowledge  of  the  means  by  which  such  divorce  had 
been  obtained  and  did  not  know  that  it  was  invalid.  After 
his  death  and  in  December,  1896,  Semon,  the  former  hus- 
band of  the  petitioner,  applied  to  the  Dakota  court  which 
granted  the  decree  of  divorce  to  have  a  letter  which 
he  6ent  to  the  plaintiff's  attorney,  filed  in  the  court  as  his 
answer  in  the  divorce  suit  nunc  pro  tunc  as  of  the  date  of  its 
receipt  by  the  plaintiff's  attorney,  and  to  have  the  decree  of 
divorce,  made  on  the  26th  day  of  January,  1891,  amended 
nunc  pro  tunc  as  of  that  date,  by  striking,  out  the  recital  to 
the  effect  that  the  "  defendant  had  failed  to  answer,  demur  or 
make  appearance  in  the  action,"  and  by  inserting  in  place 
thereof  the  words,  "  The  defendant  having  appeared  herein 
and  answered  and  submitted  himself  to  the  jurisdiction  of  the 
court."     Notice  of  this   application  was  given  to  the  plain- 
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tiff's  attorney  who  appeared  in  the  divorce  suit,  but  no 
notice  was  given  to  the  personal  representatives  of  the  deceased. 
No  one  appearing  to  oppose,  the  motion  was  granted  by  the 
court  and  the  judgment  was  amended  nunc  pro  tunc  as  prayed 
for. 

It  is  now  contended  that  the  judgment  of  the  Dakota  court, 
awarding  to  the  petitioner  a  divorce  from  her  former  husband, 
is  valid  and  binding  upon  the  parties,  and  that  by  reason 
thereof  she  had  a  lawful  right  to  marry  Kimball,  and  that, 
as  his  widow,  she  is  entitled  to  letters  of  administration  upon 
his  estate  and  to  share  in  the  proceeds  thereof. 

The  provision  of  the  Constitution  of  the  United  States, 
which  declares  that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  judicial  proceedings  of  every  other  state ;  and  the 
acts  of  Congress,  which  declare  that  the  judgments  of  the 
state  courts  shall  have  the  same  faith  and  credit  in  other  states 
as  they  have  in  the  state  where  they  were  rendered,  have 
repeatedly  been  held  not  to  prevent  an  inquiry  into  the  juris- 
diction of  the  court  in  which  the  original  judgment  was 
rendered,  nor  into  the  rights  of  the  state  to  exercise  authority 
over  the  parties  or  subject-matter,  nor  an  inquiry  whether  the 
judgment  is  founded  on  or  impeachable  for  fraud  ;  and  that 
such  a  judgment  may  be  inquired  into,  although  the  record 
states  facts  which  would  give  the  court  jurisdiction.  It  is 
equally  well  settled  that  the  judgment  of  a  court  of  a  sister 
state  has  no  binding  effect  in  this  state,  unless  the  court  had 
jurisdiction  of  the  subject-matter  and  of  the  person  of  the 
parties,  and  that  want  of  jurisdiction  may  always  be  inter- 
posed against  a  judgment  when  it  is  sought  to  be  enforced,  or 
when  any  benefit  is  claimed  for  or  under  it.  {Borden  v. 
Fitch)  15  Johns.  121 ;  Andrews  v.  Montgomery  ^  19  Johns. 
162 ;  Shumway  v.  Stillman,  4  Cow.  292 ;  Kerr  v.  Kerr,  41 
N.  Y.  272.) 

It  will  not  be  claimed  that  the  judgment  as  originally  entered 
was  valid.  It  recited  the  service  of  the  summons  outside  of 
the  state ;  that  the  defendant  had  not  answered,  demurred,  or 
in  any  manner  appeared  in  the  action.     The  defendant  was  a 
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resident  of  this  6tate,  and  the  courts  of  Dakota  had  never 
acquired  jurisdiction  of  his  person  so  as  to  have  the  power  to 
order  a  judgment  in  personam  against  him.  It  is  only  upon 
the  theory  that  he  served  an  answer  in  that  case,  thereby  sub- 
mitting himself  to  the  jurisdiction  of  that  court,  that  it  can  be 
claimed  that  the  courts  of  that  state  acquired  jurisdiction  to 
grant  a  final  judgment  against  him.  As  we  have  seen,  the 
plaintiffs  attorney  in  that  action  made  an  affidavit  upon  which 
the  judgment  was  entered,  in  which  he  stated  that  the  defend- 
ant had  not  appeared,  and  had  not  answered  or  demurred.  It 
is  now  claimed,  however,  that  he  had  forwarded  to  the  plain- 
tiffs attorney  a  letter,  of  which  the  following  is  a  copy : 

"  New  York,  Oct.  23,  '90. 
"  Mr.  Herman  Winterer  : 

"Dear  Sir. —  In  reply  to  the  contents  of  paper  served  on 
me  Oct.  15,  1890,  by  your  representative,  relative  to  my  wife 
and  children,  I  would  say  that  my  (wife)  has  sworn  to  matters 
untrue.  For  instance,  this  matter  of  desertion,  this  is  surpris- 
ing to  me,  as  my  wife  personally  ordered  me  from  the  house 
and  stated  that  she  never  wished  to  see  me  again  ;  this  was  the 
fore  part  of  September,  1888.  I  did  as  I  was  ordered,  having 
no  alternative,  as  I  was  living  under  her  mother's  roof.  Now 
is  it  at  all  likely  that  a  domesticated  man  (as  my  wife  will  tell 
you  I  was)  would  give  up  a  good  home,  without  good  reasons 
for  so  doing  ?  It  was  only  a  short  time  after  I  left  the  house 
that  they  moved  and  took  up  another  dwelling  place,  I  never 
receiving  any  notification  where  I  could  see  my  children.  I 
have  meditated  over  this  matter  more  than  once,  and  have 

# 

often  wondered  why  it  was  done.  It  is  now  over  a  year  ago 
since  I  saw  my  children  last. 

"  In  relation  to  my  not  providing  for  her,  I  would  say  that 
I  have  always  given  what  I  had,  and  very  often  more  than  I 
could  afford.  I  am  now  carrying  on  the  painting  business, 
which  was  left  to  me  by  my  father,  who  is  now  dead.  When 
I  came  into  possession  of  the  business  it  was  very  much  in 
debt.  1  have  been  trying  ever  since  I  took  it  to  wipe  out  this 
burden,  but  as  yet  have  not  fully  accomplished  my  aim  and 
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desire.  There  were  times  when  I  was  not  doing  very  much 
in  my  business,  and  consequently  could  not  provide  as 
promptly  as  I  would  like  to.  My  wife  swearing  that  I  did 
not  provide  for  her  the  common  necessaries  of  life  simply 
tells  an  untruth.  As  to  my  drinking  habits,  I  will  admit  that 
I  have  indulged  a  little  too  much  at  times,  but  now  have  got 
bravely  over  that,  having  not  tasted  it  in  over  a  year.  As  the 
father  of  my  children,  I  was  glad  to  hear  of  their  existence, 
and  hope  in  the  near  future  of  having  the  pleasure  of  seeing 
my  own  flesh  and  blood. 

"  Very  respectfully, 

"  JAS.  L.  SEMON,  803  9  Ave.  N.  Y.  C. 

"  City  and  County  of  New  York,  88. : 

"  Jas.  L.  Semon,  being  duly  sworn,  deposes  and  says  that  he 
is  the  writer  of  the  foregoing  letter,  that  he  knows  the  con- 
tents thereof,  and  that  it  is  absolutely  true  in  every  particular. 

"JAS.  L.  SEMON.     [l.  s.] 
"  Subscribed  and  sworn  to  before  me  ) 

this  23d  day  of  October,  1890.       i 

[l.  s.]    "  Jas.  T.  Clark,  Notary  Public  for  Co.  ofN.  T." 

» 

Is  this  letter  an  appearance  in  the  case  or  an  answer  to  the 
plaintiff's  complaint  ?  Under  the  Compiled  Laws  of  the  state 
of  North  Dakota  it  is  provided  by  section  4914  that  "the 
answer  of  the  defendant  must  contain,  first,  a  general  or 
specific  denial  of  each  material  allegation  of  the  complaint  con- 
troverted by  the  defendant  or  of  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief."  Section  4921  pro- 
vides that  "every  pleading  in  a  court  of  record  must  be  sub- 
scribed by  the  party  or  his  attorney,  and  when  any  pleading 
is  verified,  every  subsequent  pleading,  except  a  demurrer, 
must  be  verified  also."  By  referring  to  the  paper  which 
is  now  claimed  to  be  an  answer,  we  find  it  dated  at  New 
York  and  addressed  to  the  plaintiff's  counsel  individually. 
It  is  in  form  an  ordinary  letter  commencing  "  Dear  Sir"  and 
closing  with  the  words  "Very  respectfully"  and  is  signed 
"  Jas.  L.  Semon."     It  is  not  entitled  in  any  action  in  any  court 
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of  any  state.  It  does  not  purport  to  be  a  pleading  in  any 
action.  It  contains  no  specific  denials  of  the  allegations  of  the 
complaint  which  for  a  moment  could  be  held  to  frame  an 
issue  requiring  a  trial.  It  is  verified,  but  not  in  the  form 
required  by  the  statute.  Semon  nowhere  6wears  that  he  is 
the  defendant  in  the  action  or  the  person  that  was  required  to 
answer  the  complaint.  This  is  the  evidence  upon  which  the 
surrogate  was  required  to  determine  the  validity  of  the  judg- 
ment. Upon  this  evidence  he  found,  as  a  fact,  that  the 
defendant  did  not  appear  in  the  action  in  person  or  by  attor- 
ney. This  finding  has  been  affirmed  by  the  unanimous  judg- 
ment of  the  Appellate  Division,  and  under  the  provisions  of 
our  Constitution  "No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  sup- 
porting or  tending  to  sustain  a  finding  of  fact  *  *  * 
shall  be  reviewed  by  the  Court  of  Appeals."  (Const,  art. 
VI,  §  9.)  It  is  claimed,  however,  that  this  finding  should  be 
regarded  as  a  conclusion  of  law  and  not  as  a  determination  of 
a  question  of  fact.  If  we  should  so  treat  it  we  should  not 
hesitate  in  sustaining  the  surrogate.  The  paper  alluded  to  as 
an  appearance  or  answer  in  the  action  could  not  be  sustained 
in  case  it  was  assailed  by  a  party.  The  plaintiffs  attorney, 
anxious  as  he  doubtless  was  to  obtain  jurisdiction  of  the 
defendant,  never  once  thought  of  the  letter  as  an  answer,  as 
is  apparent  from  his  affidavit  of  regularity  upon  which  judg- 
ment was  entered,  and  we  cannot  believe  that  it  would  have 
been  received  by  the  Dakota  court  and  made  the  basis  of 
amending  the  judgment  had  it  not  been  by  the  consent  of  the 
parties.  We  then  have  a  judgment  of  a  court  of  a  sister  state 
entered  against  a  resident  of  this  state,  in  which  there  has 
been- no  personal  service  of  process  upon  him  in  the  juris- 
diction of  that  state  or  appearance  by  him  in  the  action  by 
which  the  courts  could  acquire  jurisdiction  of  his  person. 
Such  a  judgment  is  void  and  of  no  force  or  effect  in  this 
state.  (Kerr  v.  Kerr,  41  N.  Y.  272;  People  v.  Baker,  76 
N.  Y.  78;  O'Dea  v.  O'Dea,  101  N.  Y.  23;  Jones  v.  Jones, 
108  N.  Y.  415  ;  Cross  v.   Cross,  108  N.  Y.  628 ;  Be  Meli  v. 
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Be  Melt,  120  N.  Y.  485,  495 ;    Williams  v.  Williams,  130 
N.  Y.  193,  199.) 
The  order  appealed  from  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.  (dissenting).  The  command  of  the  Consti- 
tution of  the  United  States,  that  "full  faitli  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  state,"  seems  to  call  for  a  reversal  of 
the  order  appealed  from. 

The  order  affirms  the  decision  of  the  surrogate  of  Kings 
county,  declaring,  among  other  things,  that  a  certain  decree 
of  divorce  made  by  a  court  of  general  jurisdiction  in  the  state 
of  North  Dakota  was  and  is  a  nullity,  the  reason  assigned 
being  that  the  court  did  not  acquire  jurisdiction  of  the  defend- 
ant therein,  James  L.  Semon.  The  provision  of  the  Consti- 
tution quoted,  said  this  court  many  years  ago,  means  that  the 
decree  of  a  sister  state,  "  must  have  the  same  faith  and 
credit  as  it  has  in  the  state  where  it  was  rendered."  (Kinnier 
v.  Kinnier,  45  N.  Y.  535.)  It  must,  however,  be  a  judg- 
ment, and  the  parties  and  subject-matter  must  have  been 
within  the  jurisdiction  of  the  court ;  and  it  is  open  to  attack 
collaterally  as  to  the  question  of  jurisdiction,  as  in  Kerr  v. 
Kerr  (41  N.  Y.  272)  where  a  decree  of  the  court  in  the  state 
of  Ohio  recited  an  appearance  of  the  defendant  by  a  firm  of 
attorneys,  and  the  person  for  whom  such  appearance  was 
noted  was  permitted  to  prove  that  she  had  no  knowledge 
whatever  of  the  proceeding,  and  that  she  neither  appeared 
nor  authorized  any  one  to  appear  for  her. 

Semon,  the  defendant  in  the  action  that  culminated  in  the 
judgment  which  is  declared  a  nullity  by  the  court  below,  was 
not  a  resident  of  the  state  of  North  Dakota,  but  was  a  resident 
of  New  York,  and  unless  he  submitted  himself  to  the  jurisdic- 
tion of  the  court  of  North  Dakota  by  an  appearance  in  the 
action  the  judgment  of  divorce  was  a  nullity.  (O'Dea  v. 
O'Dea,  101  N.  Y.  23.) 

The  record  presents  an  amended  decree  in  that  action  which 
was  in  existence  at  the  time  these  proceedings  were  instituted, 
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and  upon  the  subject  of  the  defendant's  appearance  the  recital 
therein  is  as  follows :  "  The  defendant  having  appeared  herein 
and  answered  and  submitted  himself  to  the  jurisdiction  of  the 
court."  When  this  amended  decree  was  put  in  evidence, 
therefore,  it  was  established  presumptively  that  the  court 
making  the  decree  had  acquired  jurisdiction  over  the  defend- 
ant by  his  appearance  therein.  It  was  a  presumption  rebut- 
table by  proper  evidence,  if  such  existed,  but  in  the  absence 
of  evidence  tending  to  disprove  the  assertion  of  the  decree 
that  the  defendant  had  appeared  and  answered  and  submitted 
himself  to  the  jurisdiction  of  the  court,  it  was  conclusive.  It 
was  not  attacked  by  evidence ;  indeed,  there  was  no  evidence 
in  the  Surrogate's  Court  upon  the  subject  except  the  papers 
which  were  submitted  to  the  Dakota  court  on  the  motion  made 
by  the  defendant  Semon  to  amend  the  decree  in  respect  to  the 
recital  referred  to.  If  the  judgment,  when  first  entered,  had 
been  in  the  form  in  which  it  now  is,  as  respects  the  recital,  no 
one  would  have  thought  of  challenging  it,  certainly  not  with- 
out direct  evidence  in  possession  of  the  attacking  party  tend- 
ing to  show  that  there  was  no  appearance.  But  the  motion  to 
amend  the  judgment,  made  by  the  defendant  in  that  action 
after  the  death  of  the  intestate,  Kimball,  seems  to  have  aroused 
suspicion  that  there  was  some  collusion  between  Semon  and 
his  former  wife  and  that  his  action  was  taken  for  her  benefit, 
and  not  for  his  own,  as  he  swears.  There  is,  however,  no 
proof  that  this  suspicion  is  well  founded,  but  if  it  were  other- 
wise it  could  not  aflE ect  the  question  before  us,  which  is  whether 
the  Dakota  court  had  before  it  competent  evidence  upon  which 
to  base  the  determination  that  it  had  jurisdiction  of  the  defend- 
ant Semon  at  the  time  of  the  entry  of  the  judgment,  and 
authority  to  amend  the  decree  as  of  that  date,  so  that  it  should 
show  such  jurisdiction.  The  evidence  upon  which  the  court 
based  its  decision  allowing  the  amendment  is  before  us,  and  it 
cannot  be  6aid  that  it  does  not  furnish  support  for  the  deter- 
mination of  the  court. 

The  defendant  Semon,  who  undertook  to  answer  in  that 
action  within  the  time  mentioned  in  the  summons  and  subse 
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quently  insisted  upon  such  an  amendment  of  the  decree  as 
should  recite  the  fact  of  his  submission  to  the  jurisdiction  of 
the  court,  does  not  challenge  its  jurisdiction.  That  is  attempted 
by  a  third  party,  who  produces  no  other  evidence  than  that 
submitted  by  Semon  to  the  court  in  his  petition  praying  for 
such  an  amendment  as  should  recite  the  jurisdictional  facts 
which  existed  when  the  decree  was  first  made.  No  prior  case 
can  be  found  where  it  has  been  held  that  in  such  a  situation 
an  adjudication  of  personal  appearance  can  be  disregarded, 
when  collaterally  attacked  by  a  third  party,  and  the  court,  of 
its  own  head,  hold  otherwise. 

The  judgment  of  divorce  was  filed  January  29th,  1891,  and 
it  recited  that  the  defendant  Semon  had  "  failed  to  answer, 
demur  or  to  make  any  appearance  whatever  as  by  the  sum- 
mons and  the  law  required  in  such  case,  but  instead  thereof 
made  default."  If  the  decree  were  still  in  this  form  the  right 
of  the  courts  in  this  state  to  treat  it  as  a  nullitv  would  be 
unquestioned.  But  about  December  1st,  1896,  the  defendant 
in  that  action  presented  a  petition  to  the  court  in  which  he 
stated,  among  other  things,  that  eight  days  after  the  summons 
was  handed  to  him  in  the  city  of  New  York,  to  wit,  the  23d 
of  October,  1890,  he  had  prepared  his  answer  to  the  charges 
alleged  against  him  in  the  complaint  in  the  action ;  had  veri- 
fied it  before  a  notary  public  in  the  city  of  New  York ;  that 
it  was  prepared  without  the  aid  or  advice  of  an  attorney  at  law, 
in  order  to  avoid  the  expense  thereof,  and  that  he  had  mailed 
it  to  the  attorneys  for  the  plaintiff.  He  asserts  that  it  was  his 
intention  by  this  answer  to  inform  the  court  of  his  position  and 
defense,  and  to  submit  himself  to  the  jurisdiction  of  the  court, 
and  that  he  then  believed  such  course  to  be  sufficient  and  that  his 
answer  would  be  filed.  Annexed  to  his  petition,  and  made  to 
form  a  part  thereof ,  was  a  copy  of  the  paper  referred  to  and  also 
an  affidavit  from  one  of  the  plaintiff's  attorneys,  admitting 
that  he  had  received  a  letter  of  which  the  annexed  was  a 
copy,  but  asserting  that  it  had  been  lost  or  destroyed,  his  omis- 
sion to  file  it  being  due  to  the  fact  that  it  was  not  in  the  form 
of  a  pleading  according  to  the  statutes  of  that  6tate. 
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Upon  tliis  petition  and  the  papers  annexed  thereto  an  order 
was  issued  requiring  the  plaintiff  in  that  action  to  show  cause 
why  the  decree  should  not  be  amended  nunc  pro  tunc  as  of 
January  26th,  1891,  by  striking  therefrom  the  recitals  to  the 
effect  that  the  defendant  had  failed  to  answer,  demur  or  make 
any  appearance  whatever,  and  inserting  therein  the  words, 
"  the  defendant  having  appeared  herein  and  answered  and 
submitted  himself  to  the  jurisdiction  of  the  court." 

The  practice  of  North  Dakota  is  similar  to  our  own.  Sec- 
tion 5341  of  the  Code  provides  that  it  shall  not  be  necessary 
to  entitle  an  affidavit  in  an  action,  but  an  affidavit  without  a 
title  or  with  a  defective  title  shall  be  as  effectual  for  every 
purpose  as  if  it  were  duly  entitled,  if  it  intelligently  refer  to 
the  action  or  proceeding  in  which  it  was  made  ;  this  provision 
is  similar  to  section  728  of  our  Code  of  Civil  Procedure. 

The  letter  which  Semon  insists  was  his  answer  and  so 
intended,  was  verified,  not  in  the  precise  form  provided  by 
our  statute  for  the  verification  of  pleadings,  but  nevertheless 
it  declared  that  it  was  "  absolutely  true  in  every  particular." 
The  District  Court  of  North  Dakota  held  that  it  constituted 
a  proper  appearance  and  answer,  ordered  it  to  be  filed  as  such 
and  amended  the  decree  nunc  pro  tunc,  so  as  to  recite  the 
appearance  of  the  defendant.  The  authority  to  grant  the 
amendment  was  conferred  by  section  4938  of  the  Code  of 
North  Dakota,  which  provides  that  "  the  court  may  before  or 
after  judgment,  in  furtherance  of  justice,  on  such  terms  as 
may  be  proper,  amend  any  pleading,  process  or  proceeding 
by  adding  or  striking  out  the  name  of  any  party,  or  by  cor- 
recting a  mistake  in  the  name  of  a  party  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegations  material  to  the 
case,  or  when  the  amendment  does  not  change  substantially 
the  claim  or  defense  by  conforming  the  pleading  or  proceed- 
ing to  the  facts  proved."  It  will  be  observed  that  this  section 
is  substantially  in  the  language  of  section  723  of  our  Code  of 
Civil  Procedure. 

In  granting  the  order  to  amend  the  decree  nunc  pro  tunc 
upon  the  motion  of  the  defendant  in  the  action,  the  court 
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necessarily  decided  what  the  evidence  before  it  asserted,  viz., 
that  the  jurisdictional  facts  existed  at  the  time  the  original 
decree  was  entered.  The  motion  papers  tend  to  show  that 
such  was  the  fact.  It  was  not  then  disputed,  nor  has  it  since 
been  questioned  by  evidence.  The  court  having  reached  the 
conclusion  that  the  recital  in  the  original  decree  did  not  state 
the  truth,  but  was  a  mistake,  had  the  authority  to  amend  the 
decree  as  of  the  date  when  it  was  first  entered  so  that  it  should 
recite  the  appearance  of  the  defendant.  Authority  to  do  so  was 
expressly  conferred  upon  it  by  the  Dakota  statute,  which,  as  we 
have  already  observed,  is  substantially  the  same  as  our  own. 

Upon  the  facts  stated  would  any  one  question  the  power  of 
a  court  of  original  jurisdiction  in  this  state  to  grant  such  an 
amendment  ?  If  granted,  would  the  suggestion  be  entertained 
that  the  judgment  could  be  attacked  collaterally  without  other 
evidence  than  that  upon  which  the  court  based  its  determina- 
tion ?  Certainly  not.  And  it  should  not  be  forgotten  that  it 
is  our  duty  to  give  the  same  force  and  effect  to  this  determi- 
nation of  our  sister  state  that  we  would  give  to  it  were  it 
made  by  our  own  courts. 

It  is  suggested  that  the  learned  Surrogate's  Court  found  as 
a  fact  that  there  was  no  appearance  by  the  defendant  Semon 
in  that  action  and  that  we  are  concluded  by  his  finding.  The 
surrogate  found  the  facts  to  which  I  have  already  referred, 
and  because  he  saw  fit  to  insert  among  his  findings  of  fact  his 
conclusion  of  law  that  the  defendant  did  not  appear,  does  not 
deny  to  us  the  right,  nor  relieve  us  from  the  duty,  of  deter- 
mining what  conclusion  of  law  the  facts  really  demanded. 

I  advise  a  reversal  of  the  order. 

All  concur  with  Haight,  J.,  for  affirmance  (Martin,  J.,  in 
result,  on  the  ground  that  the  question  whether  the  defendant 
appeared  in  the  action  for  divorce  and  submitted  himself  to 
the  jurisdiction  of  the  Dakota  court  was,  under  the  evidence, 
a  question  of  fact,  and  the  finding  of  the  surrogate  cannot  be 
reviewed  by  this  court),  except  Parker,  Ch.  J.,  who  writes 
dissenting  opinion. 

Order  affirmed. 
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Frances  S.  Walker,   Respondent,  v.  Frank  B.   Walker, 

Appellant. 

1.  Divorce  —  Alimony  —  Code  Civ.  Pro.  §  1759.  Under  the  statute 
(Code  Civ.  Pro.  §  1759)  as  it  stood  in  1891,  the  courts  had  no  authority  to 
change  the  amount  of  alimony  allowed,  after  a  final  judgment  of  divorce 
had  been  entered. 

2.  Amendments  Authorizing  Change  in  Alimony  not  Retroactive. 
The  amendments  of  1894  (Ch.  728)  and  1895  (Ch.  891)  to  section  1759  of  the 
Code  of  Civil  Procedure,  to  the  effect  that  the  court  may,  after  final  judg- 
ment, vary  the  direction  as  to  alimony,  are  not  retroactive,  and  do  not 
confer  authority  to  change  the  amount  of  alimony  allowed  in  a  judgment 
entered  prior  to  their  adoption. 

Walker  v.  Walker,  21  App.  Div.  219,  reversed. 

(Argued  January  10, 1898;  decided  March  1,  1898.) 

Appeal,  by  certification,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  October  21,  1897,  affirming  an  order  modifying 
a  judgment  for  divorce  entered  February  11, 1891,  by  increas- 
ing the  amount  of  alimony  directed  to  be  paid  to  the  plaintiff 
from  four  to  eight  dollars  per  week. 

The  judgment  provided  that  the  marriage  between  the  par- 
ties be  dissolved,  and  that  the  defendant  pay  to  the  plaintiff, 
as  alimony  for  her  support,  the  sum  of  four  dollars  a  week 
from  the  twenty-ninth  of  November,  1890,  during  her  natural 
life.  The  judgment  contained  no  provision  permitting  either 
of  the  parties  to  apply  for  any  change  or  modification  of  it. 

A  motion  was  subsequently  made  at  Special  Term  to  increase 
the  alimony  allowed.  It  was  based  upon  the  petition  of  the 
plaintiff  showing  the  improved  pecuniary  condition  of  the 
defendant.  The  motion  was  granted  and  the  amount  was 
increased.  An  appeal  was  taken  from  that  order  to  the  Appel- 
late Division,  where  it  was  affirmed,  and,  pursuant  to  an  order 
allowing  the  same,  an  appeal  has  been  taken  to  this  court. 
The  question  certified  for  determination  is :  "  Did  the  court 
have  power  to  make  the  order  at  Special  Term  from  which 
the  appeal  to  this  court  is  taken  ? " 
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Daniel  P.  Mahony  for  appellant.  The  question  certified 
by  the  Appellate  Division  for  review  in  this  court  involves  the 
power  of  the  Supreme  Court,  under  the  amendments  of  the 
Code,  sections  1759  and  1771,  by  the  Session  Laws  of  1894 
and  1895,  to  increase  an  allowance  for  permanent  alimony 
contained  in  a  judgment  for  absolute  divorce  made  in  Febru- 
ary,  1891.  (L.  1894,  ch.  728;  L.  1895,  ch.  891;  Park  v. 
Park,  18  Hun,  466;  Sanford  v.  Sanford,  28  J.  &  S.  52; 
Chamberlain  v.  Chamberlain,  63  Hun,  96  ;  Tonjes  v.  Tonjes, 
14  App.  Div.  542;  Kamp  v.  Kamp,  59  N.  Y.  212;  Erken- 
brach v.  Erkenbrach,  96  N.  Y.  456 ;  People  ex  rel.  v.  Spice?*, 
99  N.  Y.  225 ;  Wade  on  Retroactive  Laws,  §  34 ;  Wait  v. 
Wait,  4  Barb.  192 ;  Matter  of  Ensign,  103  K  Y.  284.)  The 
conclusion  of  the  Appellate  Division,  and  the  views  of  the 
court,  as  expressed  in  the  prevailing  opinion,  are  not  in  har- 
mony with  the  current  of  authority  in  this  state.  (Rotnaine 
v.  Chauncey,  129  N.  Y.  566 ;  Wetmore  v.  Wetmore,  149  K". 
Y.  520 ;  Stahl  v.  Stahl,  12  N.  Y.  Supp.  855  ;  Noble  v.  Noble, 
20  App.  Div.  395  ;  Matter  of  Ensign,  103  N.  Y.  284.) 

Roger  Foster  for  appellant.  The  statute  was  not  intended 
to  operate  retrospectively.  {Erkenbrach  v.  Erkenbrach, 
96  N.  Y.  456 ;  Johnson  v.  Johnson,  65  How.  Pr.  517  ;  Dash 
v.  Van  Kleeck,  7  Johns.  477;  Sturgis  v.  Hall,  48  Vt. 
302  ;  Strafford  v.  Sharon,  61  Vt.  126  ;  Johnson  v.  Burrell,  2 
Hill,  238  ;  People  ex  rel.  v.  Bd,  &q>rs.,  63  Barb.  83  ;  White  v. 
Blum,  4  Neb.  555  ;  Cochran  v.  Douglass,  25  Pitts.  L.  J.  120 ; 
Kingsbury  v.  Sperry,  119  111.  279.)  If  the  act  should  be 
given  a  retrospective  construction  it  would  violate  the  Consti- 
tution of  the  United  States  by  impairing  the  obligation  of  a 
contract.  (Nazro  v.  M.  0.  Co.,  36  Him,  296 ;  Desmoyer  v. 
Jordan,  27  Minn.  295  ;  Westervelt  v.  Gregg,  12  N.  Y.  202  ; 
Ryder  v.  Hulse,  24  N.  Y.  372 ;  Dartmouth  College  v.  Wood- 
ward,  4  Wheat.  514;  Barnitz  v.  Beverly,  163  U.  S.  118; 
McCracken  v.  Hay  ward,  2  How.  [IT.  S.]  608.)  If  the  statute 
were  given  a  retrospective  construction  it  would  be  a  violation 
of  both  the  Constitution  of  the  United  States  and  the  Consti- 
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tution  of  this  state,  by  taking  property  without  due  process  of 
law,  and  taking  private  property  for  a  private  use  without 
compensation.  (Pritchardv.  Norton,\§§  IT.  S.  124  ;  Erwin 
v.  U.  S.,  97  U.  S.  302 ;  Danolds  v.  State  of  N.  Y.,  89  X.  Y. 
36 ;  Westervelt  v.  Gregg,  12  X.  Y.  202 ;  Ryder  v.  Hulse,  24 
N.  Y.  372 ;  Dunn  v.  Sargent,  101  Mass.  336 ;  Jackson  v. 
Sxiblett,  10  B.  Mon.  467 ;  Koehler  v.  Miller,  21  111.  App.  557 ; 

White  v.  Wliite,  5  Barb.  474 ;  Preston  v.  Williams,  81  111. 
176.)  The  reasoning  of  the  opiuionof  the  Appellate  Division 
is  fallacious.  {Romaine  v.  Chauncey,  129  X.  Y.  566;  Wet- 
more  v.  Wetmore,  149  X.  Y.  520 ;  C.  C.  T.  Co.  v.  K.  C.  R. 
R.  Co.,  154  N.  Y.  493;  Westervelt  v.  Gregg,  12  X.  Y.  202; 

Van  Voorhis  v.  Brintnall,  S6  X".  Y.  18  ;  Matter  of  Ensign, 
103  X.  Y.  284.) 

Max  Meyer  and  William  Phlippeau  for  respondent.  The 
decree  of  divorce  does  not  relieve  a  guilty  defendant  from  the 
continued  performance  of  the  marital  obligation  of  support. 
(  Wetmore  v.  Wetmore,  149  X.  Y.  520 ;  Romaine  v.  Chaun- 
eey,  129  X.  Y.  566 ;  Wait  v.  Wait,  4  X".  Y.  95 ;  Burr  v. 
i?nrr,  7  Hill,  207 ;  Wellingsford  v.  Wellingsford,  6  H.  &  J. 
485  ;  Daniels  v.  Lindley,  44  Iowa,  567 ;  Gunther  v.  Jacobs, 
44  Wis.  354 ;  Campbell  v.  Campbell,  37  Wis.  206  ;  i?e?7^<?*  v. 
iVrimfl«,  92  N.  Y.  152 ;  Williams  v.  TAo™,  70  X.  Y.  270 ; 
ToUes  v.  Wood,  99  X.  Y.  616.)  Section  1771  of  the  Code  of 
Civil  Procedure,  as  amended  by  the  Laws  of  1895,  is  a  reme- 
dial statute.  (L.  1813,  ch.  102  ;  L.  1815,  ch.  221 ;  Miller  v. 
Kent,  6  Johns.  Ch.  91 ;  Erkenbraeh  v.  Erkenbrach,  96  X. 
Y.  456;  Kamp  v.  Kamp,  59  X.  Y.  212;  Code  Civ.  Pro. 
§§  1759, 1771 ;  L.  1895,  ch.  891 ;  Tonjes  v.  Tonjes,  14  App. 
Div.  542.)  The  statute  is  retrospective  and  affects  judgments 
entered  prior  to  its  enactment.  {Iludler  v.  Golden,  36  X.  Y. 
446 ;  People  ex  rel.  v.  Suprs.,  etc.,  65  X.  Y.  300 ;  Southieick 
v.  Southwick,  49  X.  Y.  510  ;  People  ex  rel.  v.  Spicer,  99  X. 
Y.  225  ;  Ayers  v.  Lawrence,  59  X.  Y.  192  ;  People  ex  rel.  v. 
Lacornbe,  99  X.  Y.  43 ;  1  Kent's  Com.  455 ;  Matter  of 
Rochester  Water  Comrs.,  66  K.  Y.  413 ;  Smith  v.  People,  47 
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N.  Y.  330 ;  People  ex  rel.  v.  Clute,  50  N.  Y.  451 ;  Bank  of 
Metropolis  v.  Faber,  150  N.  Y.  200 ;  People  ex  rel.  v.  But- 
ler, 147  N.  Y.  164;  Spencer  v.  Myers,  150  N.  Y.  269  ;  Delar 
field  v.  Brady,  108  N.  Y.  524.)  The  statute  does  not  violate 
any  provision  of  the  Constitution.  It  affects  no  vested  rights, 
existing  contracts  or  causes  of  action.  (Sweet  v.  City  of 
Syracuse,  129  N.  Y.  316 ;  People  ex  rel.  v.  Angle,  109  N.  Y. 
567.) 

Martin,  J.  The  courts  of  this  state  have  no  common-law 
jurisdiction  over  the  subject  of  divorce,  their  authority  being 
confined  to  the  exercise  of  such  express  and  incidental  power 
as  is  conferred  upon  them  by  statute.  (Erkenbrach  v.  Erken- 
brach, 96  K  Y.  456, 463 ;  Washburn  v.  Catlin,  97  N.  Y.  623.) 
Therefore,  the  power  to  make  this  order,  if  it  existed,  mu6t  be 
sought  for  in  the  statutes  relating  to  the  subject.  As  it  stood 
when  the  judgment  in  this  case  was  entered,  the  Code  of  Civil 
Procedure,  the  only  statute  then  relating  to  the  subject,  pro- 
vided that,  where  an  action  for  divorce  was  brought  by  a  wife, 
the  court  might,  in  the  final  judgment  dissolving  the  marriage, 
require  the  defendant  to  provide  suitably  for  the  education 
and  maintenance  of  the  children  of  the  marriage,  and  for  the 
support  of  the  plaintiff,  as  justice  required,  having  regard  to 
the  circumstances  of  the  respective  parties.  (§  1759.)  Under 
that  statute,  as  well  as  under  the  Revised  Statutes,  after  the 
entry  of  a  final  decree  establishing  the  rights  of  the  parties, 
the  court  had  no  power  to  order  an  additional  allowance  for 
the  support  of  the  wife.  The  jurisdiction  of  the  court  over 
the  subject-matter  of  such  an  action,  and  of  the  parties,  in 
rsspect  to  the  matters  involved  in  it,  terminated  with  the  entry 
of  a  iinal  judgment,  except  as  to  proceedings  for  the  enforce- 
ment of  it,  or  to  correct  any  mistakes  in  the  record.  (Kamp 
v.  Kamp%  59  N.  Y.  212;  Erkenbrach  v.  Erkenbrach,  supra; 
Chamberlain  v.  Chamberlain,  63  Hun,  96.) 

But  the  respondent  contends  that  the  doctrine  of  those  cases 
has  been  overruled  by  the  subsequent  cases  of  Romaine  v. 
Chauncey  (129  K  Y.  566),  and  Wetmorev.  Wetmore  C149  K 
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Y.  520).  The  question  under  consideration  here  was  not 
involved  in  either  of  the  cases  cited,  and  the  remarks  in  the 
opinions  which  are  relied  upon  by  the  respondent  related  only 
to  the  general  duty  of  a  husband  to  support  his  wife,  and  ta 
the  fact  that  he  was  not  entirely  relieved  from  his  marital 
obligations  by  a  judgment  of  divorce.  We  find  no  authority 
in  those  cases  for  the  respondent's  contention  in  this.  Obvi- 
ously, they  were  not  so  intended,  as  in  the  Romaine  case 
Judge  Finch  said :  "  The  form  and  measure  of  the  duty  are 
indeed  changed,  but  its  substance  remains  unchanged,"  while 
in  the  Wetmore  case  Judge  Haight  remarked :  "  Being  the 
guilty  party,  his  duty  is  continued,  aud  is  measured  and  fixed 
by  the  decree"  The  decisions  in  those  cases  furnish  no  author- 
ity for  the  doctrine  that,  under  the  statute  as  it  stood  in  1891, 
the  amount  of  alimony  might  be  changed  after  a  final  judg- 
ment is  entered. 

Another  ground  upon  which  the  respondent  seeks  to  defeat 
this  appeal  is,  that  the  statute  as  it  existed  in  1891  was 
amended  by  chapter  728  of  the  Laws  of  1894  and  chapter 
891  of  the  Laws  of  1895  by  adding  a  provision  to  the  effect 
that  the  court  might,  after  a  final  judgment,  annul,  vary  or 
modify  such  a  direction,  and  that,  under  the  statute  as  thus 
amended,  an  order  might  be  made  to  change  the  amount  of 
the  alimony  allowed.  In  determining  the  effect  of  these 
amendments,  the  question  arises  whether  they  were  retro- 
active and  thereby  conferred  upon  the  court  authority  to 
alter,  vary  or  modify  a  final  judgment  which  had  been  previ- 
ously entered  in  pursuance  of  a  statute  which  contained  no 
such  provision.  The  general  rule  is  that  an  original  statute, 
or  an  amendment,  will  be  construed  as  prospective  only,  unless 
the  language  clearly  and  plainly  indicates  a  contrary  purpose, 
and  it  will  not  be  given  a  retroactive  effect  when  it  is  capable 
of  any  other  construction.  (Sutherland  on  Statutory  Con- 
struction, p.  600 ;  Dash  v.  Van  K  leech,  7  Johns.  477 ;  Peo- 
ple v.  Supervisors,  43  X.  Y.  120 ;  Benton  v.  Wichvire,  54  X. 
Y.  226,  229 ;  J\\.  Y  tfe  Oswego  2L  Ii.  R.  Co.,  v.  Van  Horn, 
57  N.  Y.  473, 477 ;  People  v.  McCall,  94  X.  Y.  587 ;  People  v. 
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O'Brien,  111  N.  Y.  1,  60.)  There  is  nothing  in  the  amend- 
ments under  consideration  to  show  that  they  were  intended  to 
have  other  than  a  prospective  effect.  But  it  is  urged  that  as 
the  statute  was  a  remedial  one,  a  different  construction  should 
obtain.  While  it  has  been  held  that  remedial  statutes  may 
have  a  retroactive  effect  where  it  is  clear  that  the  legislature 
so  intended,  still,  as  there  is  in  these  amendments  nothing  to 
indicate  any  intent  upon  the  part  of  the  legislature  that  they 
should  affect  judgments  already  entered,  they  fall  within  the 
general  rule,  and  not  within  any  exception.  If  the  doctrine 
contended  for  was  sustained,  it  would  apply  to  the  reduction 
of  alimony  in  judgments  existing  when  the  amendments  were 
adopted,  as  well  as  to  its  increase.  If  such  an  effect  was  given 
to  them  their  constitutionality  might  well  be  doubted,  as  they 
might  affect  the  vested  rights  of  a  party,  and  impair  the 
obligation  of  contracts.  We  think  they  should  receive  no 
such  construction,  but  should  be  held  to  have  only  a  pros- 
pective effect  and  to  apply  only  to  judgments  entered  subse- 
quently to  their  passage.  Hence,  the  Supreme  Court  had  no 
authority  to  make  the  order  appealed  from. 

The  orders  of  the  Appellate  Division  and  Special  Term 
should  be  reversed,  the  motion  denied,  and  the  question 
certified  to  this  court  answered  in  the  negative,  with  costs  in 
all  the  courts. 

All  concur,  except  Gray,  J.,  absent. 

Orders  reversed,  etc. 
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John  F.  Baxter,  Respondent,  v.  Charles  E.  McDonnell, 

Appellant. 

1.  Religious  Societies  —  Action  by  Priest  against  Bishop  for 
Salary  —  Insufficient  Complaint.  In  a  complaint  seeking  to  recover 
arrears  of  salary  as  a  pastor,  by  a  priest  of  the  Holy  Roman  Catholic 
Church  from  the  bishop  of  his  diocese,  a  cause  of  action  is  not  consti- 
tuted by  allegations  that,  by  the  rules  and  regulations  of  the  church 
in  that  diocese,  the  bishop  holds  all  its  property,  in  his  own  name,  as 
trustee  for  its  benefit,  and  is  liable,  individually,  upon  all  contracts  for 
services  rendered  to  the  church ;  that  each  priest  assigned  to  duty  is 
authorized  to  hold  the  bishop,  individually,  liable  for  his  salary,  and  that 
it  is  the  duty  of  the  bishop  to  provide  by  will  for  the  devolution  of  all 
the  trust  property  to  the  church  or  to  his  successor;  that  on  a  certain  date 
the  plaintiff  was  appointed  pastor  of  a  parish  in  the  diocese  by  the 
defendant's  predecessor,  who  had  since  died  after  devising  and  bequeath- 
ing all  the  trust  property,  held  by  him  for  the  church,  to  his  successor  in 
the  bishopric  ;  that  the  defendant  was  installed  as  bishop  and  soon  after 
received  the  trust  property  subject  to  the  trust  upon  which  his  prede- 
cessor had  held  it,  and  upon  accepting  the  same  on  his  installation  as 
bishop  agreed,  by  virtue  of  the  law  of  the  church,  to  pay  all  debts 
incurred  and  to  perform  all  contracts  entered  into  by  the  late  bishop  in 
behalf  of  the  church,  in  the  same  manner  and  to  the  same  extent  as  if  the 
debts  had  been  incurred  and  the  contracts  entered  into  by  himself. 

2.  Insufficient  Complaint.  Nor  is  a  cause  of  action,  in  such  a  com- 
plaint, constituted  by  allegations,  in  a  second  count,  of  the  assignment  of 
the  plaintiff  priest  by  the  defendant  bishop  to  duty  as  chaplain  of  a  hos- 
pital; that  by  virtue  thereof  the  plaintiff  became  entitled,  under  the  con- 
stitution and  ordinances  of  the  church,  to  a  certain  annual  salary,  and 
that  the  defendant  is  indebted  to  bim  for  the  balance  unpaid  on  that  basis. 

3.  Trust  under  Rules  of  Church  —  Capacity  to  Contract.  A 
trust  created  by  the  rules  of  a  church  which  is  not  shown  capable  of 
making  contracts,  accepting  benefits  or  compelling  performance,  is  not 
recognized  by  the  law. 

4.  Judicial  Notice.  The  courts  will  not  take  judicial  notice  of  the 
civil  rights  and  powers  of  the  Holy  Roman  Catholic  Church,  without  any 
averment  or  proof  on  the  subject. 

5.  Church  Trust.  The  same  evidence  is  required  to  constitute  a 
"  church  trust"  and  to  bind  a  bishop  as  trustee  thereof,  as  would  be 
required  in  the  case  of  a  layman  alleged  to  be  a  trustee,  under  like  cir- 
cumstances ;  and  the  mere  receipt  of  property  by  one  person,  alleged  to  be 
the  trustee  of  such  a  trust,  under  the  will  of  another  person,  alleged  to 
have  been  the  preceding  trustee  thereof,  forms  no  consideration  for  a 


84  Baxter  v.  McDonnell.  [Mar., 

Statement  of  case.  [Vol.  155. 

promise  subsequently  made  by  the  former,  as  an  individual,  to  or  for  the 
benefit  of  third  persons. 

6.  Relation  op  Bishop  and  Priest.  The  relation  of  bishop  and 
priest  is  not  that  of  employer  and  employee,  but  is  that  of  ecclesiastical 
superior  and  inferior  ;  and  an  alleged  obligation  arising  from  the  laws  of 
the  church,  and  not  through  a  personal  promise,  on  the  part  of  the  former 
to  become  personally  liable  for  the  services  rendered  by  the  latter  to  the 
church  does  not  constitute  a  cause  of  action  in  the  civil  courts. 


7.  Determination  by  Ecclesiastical  Tribunal  a  Bar  to  Action 
by  Priest  against  Bishop.  The  decision  of  the  whole  controversy, 
upon  the  submission  of  the  parties,  by  the  ecclesiastical  tribunal  organized 
by  the  church  for  that  purpose,  constitutes  a  bar  and  good  defense  in  law 
to  an  action  subsequently  brought  by  a  priest  of  the  Holy  Roman  Catholic 
Church  against  the  bishop  of  his  diocese,  for  payment  of  salary  as  priest, 
on  a  complaint  alleging  no  express  contract,  but  basing  the  claim  wholly 
upon  church  laws  or  customs,  and  asking  the  civil  courts  to  examine 
and  pass  upon  questions  growing  out  of  the  ecclesiastical  relations  of  the 
parties. 

8.  Relation  of  Priest  to  Ecclesiastical  Body.  A  priest  or  minister 
of  any- church  by  assuming  that  relation  necessarily  subjects  his  conduct 
in  that  capacity  to  the  laws  and  customs  of  the  ecclesiastical  body  from 
which  he  derives  his  office  and  in  whose  name  he  exercises  his  functions  ; 
and  when  he  submits  questions  concerning  his  rights,  duties  and  obliga- 
tions as  such  priest  or  minister  to  the  proper  church  judicatory,  and  they 
have  been  heard  and  decided  according  to  the  prescribed  forms,  such 
decision  is  binding  upon  him  and  will  be  respected  by  the  civil  courts. 

9.  Distinction  between  Determination  op  Civil  Rights  and 
Ecclesiastical  Obligations.  While  a  priest  or  minister  can  always 
insist  that  his  civil  or  property  rights  as  an  individual  or  citizen  shall  be 
determined  according  to  the  law  of  the  land,  his  relations,  rights  and 
obligations  arising  from  his  position  as  a  member  of  some  religious  body 
may  be  determined  according  to  the  laws  and  procedure  enacted  by  that 
body  for  such  purpose. 

Baxter  v.  McDonnell,  18  A  pp.  Div.  235,  reversed. 

(Argued  November  22, 1897;  reargument  ordered  November  80, 1897  [see 
154  N.  Y.  432];  reargued  January  10,  1898;  decided  March  1,  1898.) 

Appeal,  by  certification,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  June  8,  1897,  affirming  an  interlocutory  judg- 
ment sustaining  a  demurrer  interposed  by  the  plaintiff  to  the 
third  defense  set  up  in  the  answer. 
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The  complaint  contains  two  counts,  which  are  preceded  by 
certain  general  allegations  doubtless  intended  to  apply  to  both. 
These  general  allegations  are,  in  substance,  that  the  plaintiff, 
a  priest  of  the  Holy  Roman  Catholic  Church,  from  Septem- 
ber 10,  1885,  until  October  12,  1892,  was  pastor  in  charge  of 
the  parish  of  Babylon,  in  the  diocese  of  Brooklyn ;  that,  under 
the  constitution,  rules  and  ordinances  of  said  church,  all  of 
the  real  and  personal  property  thereof  is  held  in  the  name  of  the 
bishop, individually, as  trustee  therefor;  that  by  virtue  of  his 
trust  it  is  the  duty  and  agreement  of  the  bishop  to  hold  him- 
self liable,  individually,  for  all  contracts  for  work,  labor,  serv- 
ices and  materials  furnished  to  the  church ;  that  the  priests 
are  appointed  to  posts  of  duty  by  the  bishop,  "  and  under  the 
agreement  with  the  bishop  aforesaid  made  with  the  church  as 
aforesaid,"  are  authorized  to  hold  him  liable,  individually,  for 
their  salaries,  and  they,  in  turn,  are  liable  to  account  to  him 
for  any  property  or  money  received  while  performing  duties 
under  their  assignments ;  that  according  to  the  rules  it  is  the 
duty  of  the  bishop  to  provide  by  will  for  the  devolution  of  all 
property  held  by  him,  as  such,  to  his  successor. 

After  these  general  allegations  "  for  a  first  cause  of  action," 
the  plaintiff  alleged  that  on  September  10, 1885,  the  bishop  then 
in  charge  of  the  diocese  assigned  him  to  the  pastorate  of  the 
parish  of  Babylon  ;  "  that  pursuant  to  the  agreement  made  by 
and  between  the  bishop,"  under  the  rules  of  the  church,  the 
plaintiff  was  authorized  during  his  pastorate  to  receive  all 
moneys  paid  by  parishioners  and  accruing  from  the  property 
of  the  parish,  to  use  the  same  to  pay  the  indebtedness  of  the 
parish  and  provide  it  with  what  was  necessary,  and  retain  for 
himself  $1,000  per  annum  as  well  as  certain  perquisites,  and 
if  the  income  of  the  parish  was  not  enough  to  yield  him  a 
salary  at  that  rate  "  the  said  bishop  agreed  to  make  up  the 
difference  himself;"  that  the  bishop  died  December  30, 1891, 
leaving  a  will,  since  admitted  to  probate,  whereby  he  gave  to 
his  successor  all  the  property  that  he  held  for  the  church ; 
that  the  defendant  was  installed  as  such  successor  in  May, 
1892,  and  shortly  thereafter  all  the  property  so  held  in  trust 
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by  his  predecessor  was  transferred  and  handed  over  to  him, 
and  he  accepted  it  "  subject  to  the  trusts  and  conditions  upon 
which"  the  late  bishop  held  the  property,  and  upon  6uch 
installation  and  acceptance  he  "  did  agree  to  pay  *  *  * 
all  debts  incurred  "  by  his  predecessor  and  to  carry  out  and 
consummate  all  contracts  entered  into  by  him  in  behalf  of  the 
church ;  that  between  the  10th  of  September,  1885,  and  the 
12th  of  October,  1892,  the  plaintiff  received  from  many  sources 
on  account  of  said  parish  $25,741.50,  and  paid  out  on  account 
thereof  $24,173.24;  that  the  salary  earned  by  him  during 
said  period  amounted  to  $7,166.66,  "leaving  a  balance  due 
and  owing  plaintiff  on  account  of  disbursements  out  of  his 
said  salary  of  $5,598.40,  no  part  of  which  has  been  paid  except 
the  sum  of  $1,500;"  that  on  the  30th  of  November,  1892, 
while  in  a  weak  condition  of  mind  and  body,  he  was  over- 
awed by  the  influence  and  pressure  of  the  defendant  and  his 
advisers  and  induced  by  false  promises  and  coerced  by  fraud, 
covin  and  duress  into  signing  a  general  release,  under  seal, 
discharging  the  defendant  from  any  and  all  claims  on  the  part 
of  the  plaintiff. 

"  For  a  second  cause  of  action  "  the  plaintiff  alleged  that  on 
December  4,  1S92,  he  was  assigned  to  duty  by  the  defendant 
as  chaplain  of  St.  Mary's  Hospital,  in  Brooklyn ;  that,  since 
he  has  been  acting  as  such  chaplain,  "  he  has  received  the  sum 
of  $300  a  year,  making  the  aggregate  to  date  about  the  sum 
of  $1,100;"  "that,  inasmuch  as  this  plaintiff  is  a  pastor,  he 
should  have  received  the  sum  of  $1,000  a  year"  or  $3,666.66 
in  all,  and  that  the  difference  of  $2,566.66  is  due  and  owing 
him  from  the  defendant  "  as  payment  for  salary  during  his 
*  *  *  incumbency  as  chaplain  of  said  hospital  as 
aforesaid." 

Judgment  is  demanded  against  the  defendant  for  the  sum  of 
$6,665.08,  with  interest  on  $4,198.40  from  November  12, 
1892,  and  on  $2,566.66  from  August  4,  1896,  besides  costs. 

The  defendant,  by  the  first  and  second  defenses  set  forth  in 
his  answer,  admitted  some  allegations  of  the  complaint  and 
denied  others.     The  third  defense  is  as  follows :  "And,  for  a 
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third  separate  and  affirmative  defense  to  the  complaint  of  the 
plaintiff,  this  defendant  alleges :  That  in  an  action  in  the 
Metropolitan  Court  of  the  archdiocese  of  New  York,  in 
which  the  plaintiff  herein  was  plaintiff  and  this  defendant  was 
defendant,  and  in  which  all  the  matters  of  complaint  alleged 
by  the  plaintiff  in  the  complaint  herein  were  alleged  and  set 
forth  by  said  plaintiff  in  his  action  in  said  Metropolitan  Court, 
and  in  which  all  the  issues  that  are  herein  joined  were  therein 
tried,  a  judgment  was  duly  rendered  on  or  about  the  25th  day 
of  August,  1895,  whereby  it  was  adjudged  that:  I.  The 
decision  of  the  court  on  the  first  complaint  is  that  the  resig- 
nation of  the  Rev.  John  F.  Baxter,  plaintiff,  was  valid. 
II.  The  decision  of  the  court  in  the  matter  of  the  release  and 
settlement  is  that  the  release  signed  by  the  plaintiff  relin- 
quishing all  claims  for  the  sum  of  fifteen  hundred  dollars 
($1,500),  paid  to  him  November  30,  1892,  is  binding  on  both 
parties  to  this  suit,  and  must  stand  as  valid.  III.  The  court 
refuses  to  grant  plaintiff's  demand  for  a  pastor's  salary  for  the 
time  he  has  served  at  St.  Mary's  Hospital.  That  the  said 
Metropolitan  Court  of  the  archdiocese  of  New  York  is  a 
court  duly  organized  by  the  Holy  Roman  Catholic  Church, 
and  at  the  time  said  action  was  therein  brought  and  tried,  and 
said  judgment  was  rendered,  had  jurisdiction  of  the  parties  to 
said  action  and  of  the  subject-matter  of  said  action,  and  that 
at  the  times  said  action  was  commenced,  and  continuously 
thereafter  until  the  present,  said  plaintiff  was,  has  been,  and 
now  is,  a  member  of  the  Holy  Roman  Catholic  Church,  and 
subject  to  the  rules,  laws  and  discipline  of  said  church,  and 
subject  to  the  jurisdiction  and  adjudication  of  said  Metropoli- 
tan Court." 

The  plaintiff  demurred,  to  the  third  defense  upon  the 
ground  "  that  the  said  third  separate  and  affirmative  defense 
of  said  answer  does  not  set  forth  facts  sufficient  to  constitute 
a  legal  defense." 

The  demurrer  was  sustained  by  the  courts  below  and  the 
defendant  now  comes  to  this  court  by  permission  of  the  Appel- 
late Division  upon  the  following  question  certified  for  review  : 
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""  Is  the  third  separate  and  affirmative  defense,  contained  in 
the  defendant's  answer  herein,  insufficient  in  law,  upon  the 
face  thereof,  to  constitute  a  defense  ? " 

Henry  C.  M.  Ingraham  and  Joseph  E.  Owens  for  appel- 
lant. If  the  allegations  demurred  to  set  forth  a  defense  to  ' 
either  of  the  two  causes  of  action  alleged  by  the  plaintiff,  the 
demurrer  should  be  overruled.  {Hale  v.  O.  Nat.  Bank,  49 
X.  Y.  627;  Henderson  v.  C.  A.  Assn.,  46  Hun,  504;  111  X. 
Y.  685 ;  Wheeler  v.  C.  M.  L.  Ins.  Co.,  82  X.  Y.  543 ;  Boyle 
v.  City  of  Brooklyn,  71  X.  Y.  1 ;  6  Encyclopaedia  of  Plead- 
ing &  Practice,  301.)  The  allegations  demurred  to  set  forth 
a  defense  to  the  plaintiff's  second  cause  of  action  if  not  to 
both  causes  of  action.  {Pray  v.  Hegeman,  98  X.  Y.  351- 
358 ;  Reich  v.  Cochran,  151  X.  Y.  122 ;  1  Bacon  on  Ben. 
Soc.  §  77.)  The  question  as  to  how  far  the  judgment  of  an 
ecclesiastical  court  is  per  se  binding  upon  a  civil  court  is  not 
necessarily  involved  in  this  case.  The  admissions  which  flow 
from  the  plaintiffs  demurrer  are  conclusive  against  the  plain- 
tiff, even  though  as  matter  of  fact  the  defendant  is  in  error 
as  to  the  allegations  constituting  his  third  separate  and  affirma- 
tive defense.  {Milliken  v.  W.  U.  T.  Co.,  110  X.  Y.  403; 
A.  S.  Co.  v.  Bennett,  73  Hun,  81  ;  Sage  v.  Culver,  147  X. 
Y.  241 ;  Zebley  v.  F.  L.  tfc  T.  Co.%  139  X.  Y.  461-467  ;  Corn- 
well  v.  Clement,  87  Hun,  50;  Marie  v.  Garrison,  83  X.  Y. 
14;  Embury  v.  Conner,  3  X.  Y.  511 ;  Beard  v.  Mayor,  etc., 
74  X.  Y.  382;  Matter  of  N.  Y.,  L.  <£  Tfr.  It.  B.  Co.,  98  N. 
Y.  447 ;  Foley  v.  Royal  Arcanum,  151  N.  Y.  196  ;  Brady 
v.  Nolly,  151  X.  Y.  258.)  The  church  court  having  passed 
upon  the  question  of  church  law  as  to  the  individual  liability 
of  the  defendant  to  pay  the  salary  of  a  priest  adversely  to  the 
plaintiff,  the  allegation  of  fraud  found  in  the  plaintiff's  first 
cause  of  action  is  immaterial,  and  such  judgment,  being  upon 
a  question  of  church  law,  is  conclusive  upon  a  civil  court. 
{Connitt  v.  R.  1\  D.  Church,  54  X.  Y.  551 ;  Rector,  etc., 
v.  Huntington,  82  Hun,  125;  Walker  v.  Wainwright,  16 
Barb.  486;    Union    Church  v.  Sanders,   63  Am.  Dec.  187', 
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Chase  v.  Cheeney,  58  111.  27 ;  McGuire  v.  Trustees  S.  P. 
Cathedral,  54  Hun/  207 ;  Tuigg  v.  Sheehan,  101  Penn.  St. 
363 ;  Hose  v.  Vertin,  46  Mich.  457 ;  Stack  v.  O'llara,  98 
Penn.  St.  213  ;  Moseman  v.  Hertshausen,  69  N.  W.  Rep.  957.) 
The  facts  set  forth  in  that  portion  of  the  answer  demurred  to 
constitute  an  arbitration  and  award.  (Code  Civ.  Pro.  §  500  ; 
Wood  v.  Tunnicliff,  74  N.  Y.  44 ;  Howard  v.  Sexton,  4  N. 
Y.  157 ;  McNulty  v.  Solley,  95  N.  Y.  246 ;  Vafefttmtf  v.  YaJr 
entine,  2  Barb.  Ch.  430 ;  2  Am.  &  Eng.  Ency.  of  Law  [2d  ed.] 
539 ;  Brazill  v.  Isham,  12  N.  Y.  15  ;  Sawyer  v.  McAdie,  70 
Mich.  386 ;  N.  Y.,  L.  db  W.  W.  Co.  v.  Schnieder,  119  N.  Y. 
475  ;  Vaughn  v.  Herndon,  91  Tenn.  64.)  The  complaint  is 
insufficient  and  should  be  dismissed.  {Clark  t.  Dillon,  97 
N.  Y.  370;  Stanton  v.  King,  8  Hun,  4;  69  K  Y.  609; 
Austin  v.  Munro,  47  N.  Y.  360 ;  Ferrin  v.  Myrick,  41  N. 
Y.  315  ;  Schmittler  v.  Simon,  101  N.  Y.  554 ;  iTeifl  v.  Nicoll, 
12  Hun,  431 ;  J?ifew««  v.  Olin,  13  N.  Y.  S.  R.  76.)  The 
demand  in  this  case  is  only  for  a  money  judgment.  In  any 
case,  when  the  vital  question  is  whether  the  complaint  is  suf- 
ficient, the  prayer  must  show  the  nature  of  the  action.  {Swart 
v.  Boughton,  35  Hun,  281  ;  Edson  v.  Girvan,  29  Hun,  422 ; 
Fisher  v.  C.  O.  L.  I.  Co.,  67  How.  Pr.  191 ;  Alexander  v. 
Katte,  63  How.  Pr.  262 ;  Kelly  v.  Downing,  42  N.  Y.  71.) 

L.  J.  Morrison  for  respondent.  This  appeal  brings  up  for 
review  the  question  certified  by  the  court  below,  and  no  other. 
(Code  Civ.  Pro.  §  190,  subd.  2 ;  Grannan  v.  TF.  li.  Assn., 
153  K*.  Y.  449.)  No  judgment  of  any  court,  not  recognized 
by  the  laws  of  this  state,  constitutes  a  legal  defense  to  an 
action  brought  in  the  courts  of  this  state.  {Dunstan  v.  Ilig- 
gins,  138  N.  Y.  76 ;  3  Black.  Com.  23 ;  Glaxs  v.  Betsy,  3 
Dall.  8.)  The  respondent  having  demurred  to  one  of  the 
defenses  in  appellant's  answer,  the  respondent  himself  is  called 
upon  to  sustain  the  sufficiency  of  his  pleading  as  if  the  same 
were  assailed  by  demurrer  on  the  part  of  the  appellant.  Hence, 
for  the  purpose  of  considering  this  aspect  of  the  appeal,  all  the 
facts  alleged  in  the  complaint  must  be  taken  by  the  court  to  be 
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true.  (Cutler  v.  Wright,  22  N.  Y.  472 ;  Douglass  v.  Phmnix 
Ins,  Co.,  138  N.  Y.  209.)  Defendant's  predecessor  in  the 
bishopric  was  personally  liable  to  plaintiff  as  employer  under  an 
express  contract.  {Williams  v.  Hutchinson,  3  N.  Y.  312; 
Wood  on  Master  &  Servant,  §  67;  1  Pars,  on  Cont.  446; 
Kent  v.  Q.  S.  M.  Co.,  78  N.  Y.  159 ;  Flint  v.  Pierce,  99 
Mass.  68 ;  Cummings  v.  Webster,  43  Me.  93.)  The  appellant 
in  this  case  is  liable  both  under  the  rules  and  regulations  of 
the  church  and  upon  his  express  agreement.  (Kent  v.  Q.  S. 
M.  Co.,  78  N.  Y.  159 ;  1  Perry  on  Trusts,  §  95 ;  Baldwin  v. 
Humphrey,  44  N.  Y.  609;  Ryan  v.  Box,  34  N.  Y.  307; 
Despard  v.  Walhridge,  15  N.  Y.  374 ;  Wood  v.  Rale,  96  N. 
Y.  414 ;  Gridley  v.  Gridley,  24  N.  Y.  130 ;  Taylor  v.  Dodd, 
58  N.  Y.  335 ;  Brown  v.  Knapp,  79  N.  Y.  136 ;  Etter  v. 
Greenawalt,  98  Penn.  St.  422 ;  Dodge  v.  Manning,  1  N.  Y. 
298.)  The  transfer  of  the  property  to  the  appellant  was  a 
good  consideration  for  his  promise  to  pay  the  debts  of  the 
deceased  contracted  with  respect  to  the  property  transferred. 
(Austin  v.  Munro,  47  N.  Y.  360 ;  Davis  v.  Stover,  58  N.  Y. 
473;  Giffordv.  Corrigan,  117  N.  Y.  258;  Harlan  v.  Har- 
lan, 20  Penn.  St.  303;  Clark  v.  Gaylord,  24  Conn.  484; 
Powell  v.  Brown,  3  Johns.  100 ;  Lawrence  v.  Fox,  20  K.  Y. 
268 ;  Chitty  on  Cont.  [3d  ed.]  29 ;  Todd  v.  Weber,  95  N.  Y. 
181 ;  F  Nat.  Bank  \.  Chalmers,  144  N.  Y.  432.)  The  ques- 
tion for  this  court  to  determine  is  whether,  assuming  all  the 
facts  alleged  to  be  truey  enough  has  been  well  stated  to  con- 
stitute any  cause  of  action.  (Sage  v.  Culver,  147  N.  Y.  241 ; 
Coster  v.  Mayor,  etc.,  43  N.  Y.  399 ;  Wheeler  v.  C.  M.  £. 
Ins.  Co.,  82  N.  Y.  543 ;  Boyle  v.  City  of  Brooklyn,  71  N.  Y. 
l.\  The  third  separate  and  affirmative  defense  is  insufficient 
in  law  upon  the  face  thereof  to  constitute  a  defense.  (Const. 
art.  6,  §  19  ;  People  ex  reh  v.  Porter,  90  K  Y.  68  ;  Dunstan 
v.  Higgins,  138  TST.  Y.  76  ;  3  Black.  Com.  23  ;  Glass  v.  Betsy, 
3  Dall.  8;  Coffin  v.  Tracy,  3  Caines,  129;-  Dudley  v.  May- 
hew,  3  N.  Y.  9 ;  Worcester  v.  Georgia,  6  Pet.  515  ;  Matter  of 
Ferguson,  9  Johns.  239  ;  Masterson  v.  Townshend,  123  N. 
Y.  458;  Bogardus  v.  X.  Y.  L.  Lis.   Co.,  101  N.  Y.  328.) 
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The  contention  that  there  is  in  any  way  a  question  of  church 
law  involved  is  not  borne  out  by  the  record.  (Commonwealth 
v.  Worcester,  3  Pick.  462;  Austin  v.  Searing,  16  N.  Y.  112; 
Graham  v.  Machado,  6  Duer,  517 ;  Myers  v.  Machado,  6 
Abb.  Pr.  198 ;  Turner  v.  Iioby,  3  X.  Y.  193 ;  McLaugUin 
v.  Nichols,  13  Abb.  Pr.  244 ;  2  Black,  on  Judg.  §  523 ;  Wat- 
son  v.  Gaivin,  54  Mo.  353.)  The  appellant  is  in  no  position 
to  urge  the  decision  of  the  church  tribunal  as  an  arbitration 
and  award.  (Brazill  v.  Isham,  12  N.  Y.  9 ;  Denny  v.  Smithy 
18  K.  Y.  567 ;  Lorenzo  v.  Deery,  26  Hun,  447 ;  Gihon  v. 
Levy,  2  Duer,  176.) 

Vann,  J.  While  the  question  certified  to  us  for  decision 
involves,  directly,  the  sufficiency  of  the  third  defense  set  forth 
in  the  answer,  it  involves,  indirectly,  as  we  have  held,  the 
sufficiency  of  the  complaint  also.  (Baxter  v.  McDonnell^ 
154  K.  Y.  432.)  When  reduced  to  their  simplest  form  the 
substantial  allegations  of  the  first  cause  of  action  purporting 
to  be  alleged  are  that,  by  the  rules  and  regulations  of  the 
Holy  Roman  Catholic  Church,  in  the  diocese  of  Brooklyn, 
the  bishop  holds  all  its  property,  in  his  own  name,  as  trustee 
for  its  benefit,  and  is  liable,  individually,  upon  all  contracts 
for  services  rendered  or  materials  furnished  to  the  church ; 
that  each  priest  assigned  to  duty  is  authorized  to  hold  the 
bishop,  individually,  liable  for  his  salary,  and  that  it  is  the 
duty  of  the  bishop  to  provide  by  will  for  the  devolution  of 
all  the  trust  property  to  the  church  or  to  his  successor ;  that 
in  September,  1885,  the  plaintiff  was  appointed  pastor  of  a 
parish  in  said  diocese  by  Bishop  Loughlin,  who  died  in 
December,  1891,  after  devising  and  bequeathing  all  the  trust 
property,  held  by  him  for  the  church,  to  his  successor  in  the 
bishopric ;  that  in  May,  1892,  the  defendant  was  installed  as 
bishop  and  soon  after  received  the  trust  property  subject  to 
the  trust  upon  which  his  predecessor  had  held  it,  and  upon 
accepting  the  same  on  his  installation  as  bishop  agreed,  by 
virtue  of  the  law  of  the  church,  to  pay  all  debts  incurred  and 
to  perform  all  contracts  entered  into  by  the  late  bishop  in 
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behalf  of  the  church,  in  the  6ame  manner  and  to  the  same 
extent  as  if  the  debts  had  been  incurred  and  the  contracts 
entered  into  by  himself.  There  were  further  allegations  to 
the  effect  that,  upon  thi6  basis  of  liability,  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  amount. 

The  second  cause  of  action  is  based  on  the  assignment  of 
the  plaintiff  to  duty  as  chaplain  of  a  hospital,  made  by  the 
defendant  on  the  4th  of  December,  1892,  and  it  is  claimed 
that  by  virtue  thereof  he  became  entitled,  under  the  constitu- 
tion and  ordinances  of  the  church,  to  a  salary  of  $1,000  per 
annum,  and  that  the  defendant  is  indebted  to  him  for  the 
balance  unpaid  on  that  basis. 

Thus,  in  both  counts  of  the  complaint  the  liability  of  the 
defendant  is  founded  upon  a  promise  implied,  as  it  is  claimed, 
from  the  law  of  the  church.  In  the  first  count  two  promises 
are  said  to  arise  therefrom,  one  on  the  part  of  Bishop  Lough- 
lin  to  become  personally  liable  for  the  salary  of  the  priests, 
and  the  other  on  the  part  of  Bishop  McDonnell  to  discharge 
the  obligations  assumed  by  his  predecessor  in  office.  The 
theory  of  the  complaint  is,  that  while  the  bishop  holds  the 
property  of  the  church  in  trust  for  its  benefit,  he  is  personally 
liable  for  all  services  rendered  to  it  in  his  diocese.  No  express 
agreement  to  that  effect  is  alleged,  but  simply  one  to  be  implied 
from  the  rules  and  regulations  of  the  church.  No  considera- 
tion is  suggested,  unless  one  springs  from  the  relation  of  trust 
existing  between  the  bishop  and  the  church,  and  that  relation 
is  dependent  upon  the  law  of  the  church.  Yet  there  is  noth- 
ing to  show  the  nature  of  the  church,  except  as  it  may  be 
implied  from  its  name  and  the  names  given  to  certain  of  its 
officers.  There  are  no  allegations  as  to  its  civil  rights,  power 
or  capacity.  We  cannot  tell  from  the  complaint,  which  is  our 
sole  guide,  whether  it  is  a  corporation,  a  voluntary  association, 
or  a  mere  name,  adopted  by  the  pleader  for  some  purpose 
undisclosed.  What  it  is,  what  it  can  do  and  what  can  be  done 
to  it ;  whether  it  can  become  the  beneficiary  of  a  trust  and 
enforce  its  rights  as  such,  or  sue  and  be  sued,  are  not  made 
known  to  us.     No  valid  trust  is  alleged,  unless  the  church  is 
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shown  to  be  a  body  capable  of  making  a  contract  and  suing 
to  enforce  it.  A  trust  created  by  the  rules  of  a  church  which 
is  not  shown  capable  of  making  contracts,  accepting  benefits 
or  compelling  performance,  is  not  recognized  by  the  law.  The 
pleader  seems  to  have  assumed  that  the  court  would  take 
judicial  notice  of  the  nature  and  powers  of  the  Holy  Roman 
Catholic  Church,  so  far  as  its  civil  rights  and  duties  are  con- 
cerned, without  any  averment  or  proof  upon  the  subject. 
Judicial  notice  is  to  be  taken  with  caution,  and  every  reason- 
able doubt  as  to  the  propriety  of  its  exercise  in  a  given  case 
should  be  resolved  against  it.  (Brown  v.  Piper,  91  U.  S.  37; 
12  Am.  &  Eng.  Ency.  of  Law,  151.)  According  to  the  gen- 
eral practice  of  the  courts  in  all  jurisdictions  proof  has  been 
required  upon  the  subject  of  church  rights  and  powers;  and 
whatever  is  to  be  proved  must  be  alleged.  Even  if  we  should 
attempt  to  take  judicial  notice  of  the  legal  powers  and  duties  of 
the  church,  it  is  doubtful  whether  the  result  would  aid  the  plain- 
tiff. Thus,  Judge  Strong,  in  his  work  on  "  Relations  of  Civil 
Law  to  Church  Polity,"  6ays :  "  A  very  large  portion  of  the 
religious  societies  in  the  country  are  unincorporated,  and  in  a 
few  of  the  states  charters  cannot  be  obtained  for  them.  They 
are,  therefore,  not  legal  entities,  recognized  as  having  a  legal 
existence.  They  can  neither  sue  nor  be  sued  in  civil  courts. 
They  cannot  hold  property  directly,  yet  they  may  control 
property  held  by  others  for  their  use.  Donations  and  grants 
may  be  legally  made  to  trustees  for  the  use  and  benefit  of  an 
unincorporated  religious  society  or  for  the  support  of  the 
gospel  ministry  in  connection  with   any   particular  church." 

(p.w.) 

"  There  is  still  another  mode  in  which  property  is  largely 
held  in  this  country  for  religious  or  church  uses.  In  the 
Moravian  congregations  the  property  devoted  to  pious  uses  is 
held  neither  by  a  corporation  nor  by  trustees,  nor  yet  by  the 
congregation  itself.  In  some  of  the  congregations,  and  1  pre- 
sume in  all,  the  title  to  the  churches,  schoolhouses  and  ceme- 
teries is  held  by  the  bishop,  who  transmits  it  by  will  to  his 
successor  in  office.     And  such  is  the  tenure  of  most  Roman 
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Catholic  churches  in  the  country.  The  title  to  the  real  estate 
resides  in  the  bishop  of  the  diocese.  In  a  certain  sense  he  is 
a' trustee  thereof  for  religious  uses,  but  there  is  no  declaration 
of  trust,  and  he  controls  the  enjoyment  and  transmits  the 
title  by  devise.  The  purpose  of  this  arrangement  is  to  exclude 
the  laity  from  that  power  of  interference  which  they  would 
have  were  the  title  vested  in  a  corporation.  But,  inasmuch  as 
the  holders  of  such  titles  are  not  corporations,  either  sole  or 
aggregate,  as  are  the  English  bishops,  deans,  and  even  parsons, 
lands  held  by  them  do  not  pass  to  their  successors  in  office 
unless  through  the  instrumentality  of  a  deed  or  will." 
(p.  109.) 

We  have  been  referred  to  no  statute  authorizing  the  incor- 
poration of  the  church  at  large.  By  chapter  45  of  the  Laws 
of  1863  provision  was  made  for  the  incorporation  of  Roman 
Catholic  churches  and  for  the  government  thereof,  but  it  is 
■confined  to  a  congregation,  society  or  assemblage  of  persons 
accustomed  to  statedly  meet  for  divine  worship.  This  is  now 
embodied  in  the  Religious  Corporations  Law,  which  also  pro- 
vides for  the  incorporation  of  ecclesiastical  bodies  with  gov- 
erning authority  over  churches.  (L.  1895,  ch.  723,  §§  14,  50 
and  51 ;  L.  1876,  ch.  110 ;  L.  1886,  ch.  210 ;  L.  1882,  ch.  23.) 

Under  the  act  of  1813  both  real  and  personal  property  may 
be  held  in  trust  for  the  use  of  an  unincorporated  religious 
society  without  any  restriction  as  to  time,  except  that  it  shall 
terminate  upon  the  lawful  incorporation  of  the  religious 
society,  when,  by  virtue  of  the  act,  the  title  vests  in  the  cor- 
poration. (L.  1813,  ch.  60,  §  4.)  This  also  refers  to  congre- 
gations and  not  to  the  church  at  large.  Indeed,  in  Petti/  v. 
Tooker  (21  N.  Y.  267, 270),  it  was  held  that  the  existence  of  the 
church  proper  as  an  organized  body  is  not  recognized  by  the 
municipal  law.  In  Van  Bur  en  v.  Reformed  Church  of 
Gansevoort  (62  Barb.  495,  497),  it  was  said :  "  In  order  to 
give  an  organization  for  public  worship  legal  rights,  and  to 
impose  on  it  legal  obligations  as  a  corporate  body,  there 
must  be  a  special  law  declaring  its  existence,  or  there  must 
be  an  incorporation  under  the  provisions  of  the  general  law 
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relating  to  religious  societies."  And,  in  Hardin  v.  Baptist 
Church  (51  Mich.  137)  Judge  Cooley  said :  "  The  church 
is  not  incorporated  and  has  nothing  whatever  to  do  with  the 
temporalities.  It  does  not  control  the  property  or  the  trus- 
tees ;  it  can  receive  nobody  into  the  society  and  can  expel 
nobody  from  it.  On  the  other  hand,  the  corporation  has 
nothing  to  do  with  the  church  except  as  it  provides  for  the 
church  wants.  It  cannot  alter  the  church  faith  or  covenant, 
it  cannot  receive  members,  it  cannot  expel  members,  it  cannot 
prevent  the  church  from  receiving  or  expelling  whomsoever 
that  body  shall  see  fit  to  receive  or  expel." 

In  Silsby  v.  Barlow  (16  Gray,  329)  it  was  said  that 
*'  churches  are  not  corporate  bodies  and  commonly  have  no 
occasion  for  the  exercise  of  corporate  powers." 

Kynett  &  Cotton,  in  their  work  on  Churches  and  Other 
Religious  Societies,  say  that  "  These  two  bodies,  namely,  the 
religious  corporation  and  the  church,  although  one  may  exist 
within  the  pale  of  the  other,  are  in  no  respect  co-relative. 
The  objects  and  interests  of  the  one  are  moral  and  spiritual ; 
the  other  deals  exclusively  with  things  temporal  and  material. 
Each  as  a  body  is  entirely  independent  and  free  from  any 
direct  control  or  interference  by  the  other.  *  *  *  The 
church  by  the  nature  of  its  organization  may  be  entirely  inde- 
pendent of  other  ecclesiastical  associations ;  or  may  be  a  sub- 
ordinate part  of  some  general  organization  or  denomination  in 
which  there  are  superior  ecclesiastical  tribunals,  with  general 
and  ultimate  power  of  control,  more  or  less  complete,  in  some 
superior  judicature  over  the  whole  membership  of  the  general 
organization." 

These  citations  show  the  danger  of  an  attempt  to  take  judi- 
cial notice  of  what  the  civil  rights  of  the  Holy  Roman  Catho- 
lic Church  are,  and  emphasize  the  necessity  of  allegations  in 
the  complaint  as  the  basis  of  evidence  upon  the  subject. 

We  have  no  statute  to  guide  us  upon  the  assumption  that, 
by  implication,  it  is  part  of  the  complaint.  If,  instead  of  the 
Holy  Roman  Catholic  Church,  the  pleader  had  made  use  of 
an  abstract  term  or  a  name  that  might  be  applied  to  various 
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organizations,  incorporated  or  voluntary,  the  complaint  would 
have  had  the  same  effect  as  a  pleading  that  it  now  has.  If, 
wherever  the  word  *•  church "  appears,  by  its  full  name  or 
otherwise,  a  mere  abstraction  had  been  used,  as,  for  the  sake 
of  illustration  the  letter  "X,"  the  complaint  would  then 
allege  that  by  virtue  of  the  rules  and  regulations  of  "  X  "  the 
defendant  assumed  certain  obligations  and  the  plaintiff  became 
entitled  to  certain  rights,  yet  no  one  would  seriously  contend 
that  such  allegations  constituted  a  cause  of  action.  The 
defendant  cannot  be  held  liable  on  the  contracts  of  his  prede- 
cessor, unless  he  has  expressly  agreed  in  proper  form  and  for 
a  sufficient  consideration  to  become  liable  thereupon.  An 
agreement  by  one  person  to  become  liable  for  the  debts  of 
another  must  be  an  express  promise  in  writing,  and  cannot 
arise  by  implication  from  the  fact  of  membership  in  an  organi- 
zation having  rules  to  that  effect.  The  personal  contracts  of  a 
bishop  are  the  same  as  those  of  a  layman,  so  far  as  their  form, 
force  and  effect  are  concerned.  This  is  true  of  his  engagements 
as  trustee.  The  same  evidence  is  required  to  constitute  a 
"  church  trust "  and  to  bind  a  bishop  as  trustee  thereof,  as  would 
be  required  in  the  case  of  a  layman  alleged  to  be  a  trustee,  under 
like  circumstances.  The  mere  receipt  of  property  by  one 
person,  alleged  to  be  the  trustee  of  such  a  trust,  under  the  will 
of  another  person,  alleged  to  have  been  the  preceding  trustee 
thereof,  forms  no  consideration  for  a  promise  subsequently 
made  by  the  former,  as  an  individual,  to  or  for  the  benefit  of 
third  persons.  No  promise  in  any  form  is  alleged  to  have 
been  made  by  the  defendant  to  the  plaintiff,  but  simply  a 
general  promise,  made  to  the  church,  as  we  read  the  complaint, 
by  virtue  of  its  rules  and  regulations.  The  promise  could  not 
have  been  made  to  Bishop  Loughlin,  for  he  was  not  alive 
when  it  is  said  to  have  been  made.  A  promise  made  to  pay 
the  personal  debts  of  the  deceased  bishop  out  of  trust  funds 
could  not  be  enforced,  as  it  would  be  a  misappropriation.  If, 
as  alleged,  Bishop  Loughlin  was  individually  liable  to  the 
plaintiff  for  his  salary,  that  individual  liability  could  be 
enforced  against  hi6  individual  estate  by  the  usual  procedure 
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against  his  personal  representatives.  We  find  no  trust  set  forth 
that  is  capable  of  enforcement,  but  simply  a  moral  obligation, 
dependent  entirely  upon  the  integrity  of  the  bishop.  For 
aught  that  appears,  the  church  at  large  depends  wholly  upon 
moral  power  to  carry  on  its  functions  without  appealing  to  the 
civil  authorities  for  aid,  either  through  the  legislature  or  the 
courts.  The  complaint  alleges  no  common-law,  equitable  or 
statutory  cause  of  action.  If  all  averments  relating  to  the 
rules  and  regulations  of  the  church  were  stricken  out,  nothing 
of  substance  would  remain  upon  which  the  defendant  could 
be  held  liable.  No  force  can  be  given  to  the  rules  and  regu- 
lations as  alleged,  because  there  is  no  allegation  as  to  the  civil 
standing,  position  or  rights  of  the  body  that  is  supposed  to 
have  made  them.  Even  if  an  express  promise  had  been  made 
by  the  deceased  bishop,  as  an  individual,  to  the  plaintiff, 
instead  of  a  promise  implied  from  the  usages  of  the  church, 
there  would  have  been  no  consideration  to  support  an  agree- 
ment by  the  defendant,  as  an  individual,  to  carry  out  the 
promise  made  by  his  predecessor.  The  receipt  of  trust  prop- 
erty by  him,  as  trustee,  constitutes  no  consideration  for  an 
individual  promise.  In  other  words,  the  defendant  cannot  be 
held  liable  as  trustee  of  the  church  to  use  trust  funds  to  pay 
the  individual  debts  of  Bishop  Loughlin,  for  that  would  be  an 
unlawful  use  of  trust  funds,  and  he  cannot  be  held  liable,  as 
an  individual,  to  pay  those  debts  for  the  want  of  a  sufficient 
consideration  and  an  express  promise  in  proper  form. 

The  claim  of  the  respondent,  that  the  bishop,  individually, 
is  the  employer  of  the  plaintiff  and  liable  as  such  for  his  com- 
pensation, is  not  sustained  by  the  complaint.  The  legal  rela- 
tion of  master  and  servant  is  not  alleged,  either  expressly  or 
impliedly,  for,  according  to  the  complaint,  the  bishop,  as  such, 
holds  the  property  of  the  church  in  trust,  and  lias  the  power 
to  assign  priests  to  duty,  but  is  liable  as  an  individual  and  not 
as  trustee,  for  the  services  of  the  priests  upon  such  assignments, 
by  virtue  of  the  laws  of  the  church  and  not  through  his  per- 
sonal promise.  Obviously  this  relation  is  in  no  sense  that  of 
master  and  servant,  but  that  of  an  ecclesiastical  superior  and 
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inferior,  with  an  alleged  obligation  arising  from  the  laws  of  the 
church  on  the  part  of  the  former  to  become  personally  liable 
for  the  services  rendered  by  the  latter  to  the  church.  The 
relation  of  priest  and  congregation  is  not  involved,  but  that 
of  priest  and  bishop. 

This  subject  was  considered  in  Tuigg  v.  Sheehan  (101  Pa. 
St.  363),  where  a  priest  sued  his  bishop  for  salary,  and  the 
canon  law  bearing  on  the  organization  of  the  church  and  the 
relation  of  the  priesthood  and  the  bishops  was  before  the  court. 
The  trial  court  found  that  the  plaintiff  was  entitled  to  a  salary 
of  $800  per  year  under  the  common  law  of  the  church,  which 
guaranteed  him  a  support  when  he  was  ordained  as  priest. 
The  Supreme  Court,  however,  held  that  while  the  organic  law 
of  the  Roman  Catholic  church  was  to  the  effect  that  the  church 
was  bound  to  provide  a  decent  support  for  its  priests,  this  did 
not  constitute  an  implied  contract  on  the  part  of  the  bishop 
of  the  diocese  to  support  the  priests  therein  ;  that  no  priest,  in 
the  absence  of  an  express  contract,  could  bring  assumpsit 
against  his  bishop  for  an  amount  sufficient  to  decently  support 
him,  and  that  the  relation  between  a  Roman  Catholic  bishop 
and  priest  is  not  that  of  hirer  and  hired,  or  principal  and  agent. 
In  deciding  the  case  the  court  said  :  "  The  plaintiff  alleges  that 
the  law  of  his  church  creates  a  duty  from  which  springs  an 
implied  contract  on  the  part  of  the  bishop  to  support  him  so 
long  as  he  remained  a  priest  of  the  diocese,  and  was  not  con- 
victed of  any  offense  or  suspended  from  his  priestly  functions. 
Is  this  position  sound  ?  The  obvious  test  is  to  reverse  the 
position  and  treat  this  as  a  suit  by  the  bishop  to  recover  dam- 
ages from  the  plaintiff  for  a  failure  to  perform  his  priestly 
functions,  or  any  duty  prescribed  by  his  ordination  vows.  No 
one  will  contend  that  such  a  suit  could  be  maintained.  The 
plaintiff  can  lay  down -his  office  and  its  duties  at  pleasure. 
For  doing  so  he  could  only  be  visited  with  ecclesiastical  cen- 
sure, and  such  punishment,  if  any,  as  the  canons  of  the  church 
prescribe.  The  bishop  would  have  no  remedy  in  the  courts  of 
law.     It  will  thus  be  seen  that  there  is  no  mutuality.     *     *     * 

to 
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its  priesthood  from  their  high  position  were  we  to  hold  that 
the  relation  between  the  bishop  and  his  priest  was  that  of  hirer 
or  hired,  of  employer  and  employee.  The  moving  considera- 
tion in  snch  contracts  is  the  pecuniary  advantages  flowing  from 
the  relation.  When  a  priest  dedicates  his  life  to  the  church 
and  takes  upon  himself  the  vows  of  obedience  to  its  laws,  he 
is  presumed  to  be  actuated  by  a  higher  principle  than  the  hope 
of  gain.  Where  he  has  an  actual  contract  with  his  congrega- 
tion or  his  bishop  for  a  salary,  it  may  be  enforced  as  any  other 
contract ;  but  where  he  relies  upon  the  duty  of  his  church  to 
support  him,  he  must  invoke  the  aid  of  the  church  if  he  seeks 
redress." 

In  Rose  v.  Vertin  (46  Mich.  457)  it  was  held  that  a  bishop 
is  not  liable  for  the  salary  of  a  priest  whom  he  has  engaged, 
and  that  they  are  fellow-servants  of  the  church  for  which  the 
bishop  acts  merely  as  a  superior  agent  and  not  as  a  principal. 
The  learned  justices  united  in  saying  that u  the  bishop  was  the 
priest's  superior,  and  according  to  the  established  order  of 
things  in  the  economy  of  the  church  government,  regulating 
the  degrees  of  subordination  and  the  methods  of  administra- 
tion, it  was  the  province  of  the  bishop  to  designate  the  place 
for  the  priest  to  exercise  his  functions,  and  prescribe  under 
certain  limitations  the  rules  and  precepts  for  his  guidance  and 
control.  But  both  were  common  servants  of  the  church  aud 
the  service  of  the  priest  was  not  a  service  for  the  bishop,  nor 
was  the  bishop,  in  respect  to  the  employment,  a  principal. 
*  *  *  Men  are  constantly  going  into  positions  under 
appointment  by  superior  agents,  and  where  no  liability  for 
compensation  rests  on  the  employing  agent,  and  the  means  of 
payment,  if  they  come  at  all,  are  to  come  from  another  source. 
Cases  of  illustration  are  infinite.  They  abound  in  business 
operations,  and  marked  instances  may  be  seen  in  the  great 
missionary  enterprises  which  are  carried  on.  No  one  sup- 
poses the  existence  of  a  legal  liability  on  the  part  of  the 
appointing  agency." 

In  Methodist  Church  of  Newark  v.  Clark  (41  Mich.  730, 
737)  it  was  declared  that "  where  there  is  no  incorporation,  those 
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who  deal  with  the  church  must  trust  for  the  performance  of 
civil  obligations  to  the  honor  aud  good  faith  of  the  members." 
(See,  also,  Hoffman's  Ecclesiastical  Law,  141,  145 ;  Andrews' 
Church  Law,  4,  57 ;  Humphrey's  Law  of  the  Church,  2,  62.) 
Without  prolonging  the  discussion,  we  announce  as  our 
conclusion  that  the  complaint  does  not  set  forth  a  cause  of 
action,  and  that  for  this  reason  the  third  defense  pleaded  in 
the  answer  is  sufficient,  for  when  the  complaint  is  defective 
the  answer  is  not  demurrable.  {Baxter  v.  McDonnell,  154 
N.  Y.  432,  436.)  It  is,  therefore,  our  duty  to  reverse  the 
judgments  of  the  courts  below  and  to  overrule  the  demurrer 
to  the  third  defense  set  up  in  the  answer,  with  costs,  and 
under  the  circumstances  to  answer  the  question  certified,  as 
to  the  insufficiency  of  said  defense,  in  the  negative. 

Haight,  J.  I  think  that  the  question  submitted  to  us, 
namely,  whether  the  third  defense  interposed  by  the  defendant 
is  good  in  law  upon  its  face  to  constitute  a  defense,  should  be 
directly  decided.  It  is  true  that  where  there  is  a  defect  in 
the  plaintiff's  complaint,  he  is  not  in  a  position  to  assail  the 
sufficiency  of  his  opponent's  answer.  But  the  defendant  may 
waive  defects  in  the  complaint  by  omitting  to  call  attention 
to  them,  or  in  not  having  questions  with  reference  thereto 
certified  to  this  court  to  be  answered.  (Code  C.  P.  §  190, 
subd.  2.) 

The  plaintiff  does  not  count  upon  any  express  agreement  or 
contract,  but  upon  a  claim  founded  wholly  upon  church  laws 
or  customs.  The  defense  is  that  the  plaintiff  himself,  prior 
to  the  commencement  of  this  action,  brought  suit  against  the 
defendant  for  the  same  cause  in  the  Metropolitan  Court  of  the 
diocese,  that  being  an  ecclesiastical  court  possessing  jurisdic- 
tion as  such  over  the  parties  and  the  subject-matter  of  the  con- 
troversy ;  that  the  cause  was  duly  heard  in  that  court  and 
decided.  The  precise  question  is,  whether  such  a  defense  to 
such  a  cause  of  action  or  claim  is  good  in  law.  Judge  Brad- 
ley, in  the  court  below,  conceded  that  the  plaintiff  was  bound 
by  the  determination  of  that  tribunal  so  far  as  related  to  the 
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matter  of  discipline  and  ecclesiastical  rules,  laws  and  customs 
of  church  government;  and  when  rights  of  property  are 
dependent  upon  the  questions  of  doctrine,  discipline  or  church 
government,  the  civil  court  will  treat  the  determination  made 
in  the  highest  tribunal  within  the  church  as  controlling. 
{Watson  v.  Jones,  13  Wall.  679;  Connitt  v.  R.  P.  D. 
Church  of  New  Prospect,  54  N.  Y.  551.) 

But  he  was  of  the  opinion  that  that  tribunal  did  not  have 
jurisdiction  to  determine  other  civil  and  temporal  rights.  We 
need  not  question  this  rule.  As  we  have  seen,  the  plaintiff 
has  alleged  no  express  contract.  He  claims  under  some  cus- 
tom or  law  of  the  church  that  he  should  be  paid  a  salary,  as  a 
priest,  of  a  thousand  dollars  per  year,  by  the  bishop.  Here 
the  plaintiff  asks  the  civil  courts  to  examine  and  pass  upon 
questions  growing  out  of  his  relations  to  the  church  and  the 
bishop,  as  one  of  the  priests  of  the  diocese. 

In  such  a  case,  when  it  appears  that  the  whole  controversy 
had  once  been  submitted  by  the  parties  to  the  ecclesiastical 
tribunal  which  the  church  itself  has  organized  for  that  pur- 
pose, the  civil  courts  are  justified  in  refusing  to  proceed  any 
further.  The  decision  of  the  church  judicatory  may  and  should 
then  be  treated  as  a  bar  to  the  action  and  a  good  defense  in  law. 

When  an  individual  joins  an  incorporated  club  or  legally 
organized  body  with  power  to  make  laws  and  rules  for  its  own 
government,  and  for  the  regulation  of  the  conduct  of  its 
members,  the  member  becomes  bound  by  those  laws  and  rules, 
and  a  decision  by  the  body  or  a  duly  constituted  committee 
proceeding  according  to  judicial  forms  touching  his  rights  or 
relations  as  a  member,  is  binding  upon  the  courts. 

A  priest  or  minister  of  any  church  by  assuming  that  relation 
necessarily  subjects  his  conduct  in  that  capacity  to  the  laws  and 
customs  of  the  ecclesiastical  body  from  which  he  derives  his 
office  and  in  whose  name  he  exercises  his  functions,  and  when 
he  submits  questions  concerning  his  rights,  duties  and  obliga- 
tions as  such  priest  or  minister  to  the  proper  church  judica- 
tory, and  they  have  been  heard  and  decided  according  to  the 
prescribed  forms,  such  decision  is  binding  upon  him  and  will 
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be  respected  by  the  civil  courts.  The  decisions  of  the  courts 
in  this  country  are  substantially  in  accordance  with  thi6  view. 
{In  re  Haebler  v.  N.  Y.  Produce  Exchange,  149  N.  Y.  414 ; 
People  ex  rel.  Johnson  v.  N.  Y.  Produce  Exchange,  149  N. 
Y.  401 ;  O'llara  v.  Stack,  90  Penn.  St.  477;  Stuck  v.  O'Hara, 
98  Penn.  St  213;  Tuigg  v.  Sheehan,  101  Penn.  St.  363; 
Kerr's  Appeal,  89  Penn.  St.  97 ;  Rose  v.  Vertin,  46  Mich. 
457;  Chase  v.  Cheney,  58  111.  509;  People  ex  rel.  Meads  v. 
McDonough,  8  App.  Div.  591.) 

He  can  always  insist,  of  course,  that  his  civil  or  property 
rights  as  an  individual  or  citizen  shall  be  determined  accord- 
ing to  the  law  of  the  land,  but  his  relations,  rights  and  obliga-  ' 
tions  arising  from  his  position  as  a  member  of  some  religious 
body  may  be  determined  according  to  the  laws  and  procedure 
enacted  by  that  body  for  such  purpose. 

The  question  should  be  answered  in  the  negative  and  the 
judgment  reversed,  and  the  demurrer  overruled,  with  costs. 

Vann  and  Haight,  J  J.,  read  for  reversal  of  judgment  and 
overruling  of  demurrer  to  the  third  defense,  with  costs,  and 
for  answering  in  the  negative  the  question  certified ;  Parker, 
Ch.  J.,  O'Brien  and  Bartlett,  JJ.,  concur  with  both  opinions ; 
Martin,  J.,  concurs  with  Vann,  J. ;  Gray,  J.,  absent. 

Judgment  reversed,  etc. 


Flora  L.  Ray,  Respondent,  v.  The  New  York  Bay  Exten- 
sion Railroad  Company,  Appellant. 

1.  Appeal  to  Court  op  Appeals  —  Interlocutory  Order  of  Pun- 
ishment for  Contempt.  When  au  order  adjudging  a  defendant  guilty 
of  contempt  and  imposing  a  fine  also  provides  for  a  reference  to  take 
proof  and  report  as  to  the  damages  sustained  by  the  plaintiff  by  the  acts 
and  misconduct  of  the  defendant,  it  is  an  interlocutory,  and  not  a  final 
order,  and,  consequently,  is  not  appealable  as  of  right  to  the  Court  of 
Appeals.     (Code  Civ.  Pro.  §  190.) 

2.  Order  in  Action,  not  in  Special  Proceeding.  A  proceeding  to 
punish  the  defendant  in  an  action  for  contempt,  to  enforce  a  civil  remedy, 
instituted  by  an  order  to  show  cause,  is  a  proceeding  in  the  action  and 
not  a  special  proceeding;  and  an  order  made  therein,  even  if  final,  not 
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being  made  in  a  special  proceeding  is  not  appealable  as  of  right  to  the 
Court  of  Appeals. 

Ray  v.  New  York  Bay  Extension  R.  R.  Co.,  20  App.  Div.  589,  appeal 
dismissed. 

(Argued  January  24,  1898;  decided  March  1,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  12,  1897,  which  affirmed  an  order  of  the  Special 
Term  adjudging  the  defendant  guilty  of  contempt  in  disobey- 
ing the  judgment  in  this  action,  and  imposing  a  fine  of  $250. 

It  was  also  adjudged  that  the  misconduct  of  the  defendant 
was  calculated  to,  and  actually  did,  defeat,  impair,  impede  and 
prejudice  the  rights  and  remedies  of  the  plaintiff  to  her  actual 
loss  or  injury  to  the  extent  of  the  costs  and  expenses  incurred 
or  suffered  by  her  by  reason  thereof,  and  to  the  extent  of  the 
value  of  the  plaintiff's  land  appropriated  by  the  defendant  in 
the  construction  and  maintenance  of  the  embankment  for  its 
railroad  in  front  of  and  on  her  premises,  together  with  conse- 
quential damages  to  the  remainder  of  her  land.  The  order 
then  provided  that  a  referee  should  be  appointed  to  ascertain 
and  report  the  actual  loss  or  injury  produced  to  the  plaintiff  by 
the  appropriation  of  her  lands  and  the  consequential  damages 
to  the  remainder,  and  also  to  ascertain  and  report  the  plain- 
tiff's costs  and  expenses  in  this  proceeding. 

William  J.  Kelly  for  appellant.  The  order  here  appealed 
from  is  a  final  order  in  a  special  proceeding  and  is  appealable 
to  this  court.  (Code  Civ.  Pro.  §§  12, 14,  190,  2273 ;  Sudlow 
v.  Knox,  7  Abb.  [N.  S.]  416 ;  People  ex  rel.  v.  Dwyer,  90  N. 
Y.  402.) 

Charles  M.  Demand  for  respondent.  The  appeal  should 
be  dismissed.  (Code  Civ.  Pro.  §  190,  subd.  1 ;  Hoe  v.  Boyley 
81  N.  Y.  305 ;  Crosby  v.  Stepkan,  97  N.  Y.  606 ;  Catlin  v. 
Grissler,  57  N.  Y.  363 ;  Matter  of  Chaphe  v.  State  of  N.  Y.y 
117  N.  Y.  511.) 

Martin,  J.  Upon  the  argument  the  respondent  insisted 
that  this  appeal  should  be  dismissed  for  the  reason  that  the 
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order  was  not  appealable  to  this  court.  The  ground  of  this 
insistence  is  that  it  was  not  a  final  order  in  a  special  proceed- 
ing, and,  hence,  this  court  has  no  jurisdiction  to  review  the 
action  of  the  court  below. 

Section  190  of  the  Code  of  Civil  Procedure  defines  the 
jurisdiction  of  this  court  and,  so  far  as  applicable  here,  it  pro- 
vides that  its  jurisdiction  shall  be  confined  to  the  review  upon 
appeal  of  actual  determinations  made  by  the  Appellate  Division 
in  the  following  cases  and  no  others :  From  judgments  or 
orders  finally  determining  actions  or  special  proceedings,  and 
also  from  determinations  of  that  court  where  it  allows  the 
same  and  certifies  questions  for  review.  In  this  case  no 
appeal  was  allowed  and  no  questions  were  certified.  Conse- 
quently, this  court  possesses  no  authority  to  review  this  order, 
unless  it  is  an  order  finally  determining  a  special  proceeding. 
The  respondent  contends  that  it  was  merely  interlocutory,  as 
it  provided  for  a  reference  to  take  proof  as  to ,  the  damages 
sustained  by  the  plaintiff  by  the  appropriation  of  her  land 
and  by  the  misconduct  of  the  defendant.  It  is  obvious  that 
until  the  referee  shall  have  heard  the  parties  upon  the  ques- 
tions referred  to  him,  and  made  his  report  thereon,  no  final 
order  can  be  made.  The  order  in  this  case  is  clearly  inter- 
locutory, and,  consequently,  not  appealable  to  this  court. 
(Roe  v.  Boyle,  81  N.  Y.  305 ;  Matter  of  Chaphe  v.  State  of 
N.  Y.,  117  N.  Y.  511;  Crosby  v.  Stephan,  97  N.  Y.  606; 
Catlin  v.  Grittier,  57  N.  Y.  363.) 

If,  however,  the  order  could  be  regarded  as  final,  yet,  as  it 
was  not  made  in  a  special  proceeding,  no  appeal  lies  to  this 
court.  It  was  to  punish  the  defendant  for  contempt  to  enforce 
a  civil  remedy,  and  was  instituted  by  an  order  to  show  cause. 
Such  an  order  to  show  cause  is  equivalent  to  a  notice  of 
motion,  and  the  subsequent  proceedings  are  in  the  action  and 
do  not  constitute  a  special  proceeding.  (Code  of  Civil  Pro- 
cedure, §§  2273,  22S3  ;  Jewefer's  Mercantile  Agency  v.  Roth- 
schild, 155  N.  Y.  255.) 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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Henry  J.  Peirson,  as  Supervisor  of  the  Town  of  Arcadia, 
Appellant,  v.  The  Board  of  Supervisors  of  Wayne  County 
and  Andrew  F.  Sheldon,  Respondents. 

1.  Towns  —  Action  by  Town  against  County  to  Recover  Misap- 
plied Railroad  Taxes  Applicable  to  Town  Bonds.  An  action  by  a 
town  against  the  county,  brought  for  the  primary  and  chief  purpose  of 
recovering  the  amount  of  taxes  collected  in  the  town  from  a  railroad  com- 
pany for  which  the  town  was  bonded,  where  the  county  treasurer,  instead 
of  applying  the  money  to  the  payment  or  redemption  of  the  town 
bonds  as  required  by  the  statute  (Railroad  Act,  amd.  L.  1871,  ch.  283)  or 
retaining  it  in  the  treasury,  had  misappropriated  it  by  paying  debts  of  the 
county  under  the  direction  of  the  board  of  supervisors,  is  an  action  for 
money  had  and  received,  as  distinguished  from  a  special  proceeding  under 
the  statute. 

2.  Prayer  for  Statutory  Application  op  Money.  The  character 
of  such  action  is  not  changed  by  the  fact  that  the  complaint  demands  as 
additional  relief  that,  after  the  collection  of  the  amount  sought  to  be 
recovered,  it  shall  be  applied  in  the  manner  provided  by  the  statute. 

8.  County  Treasurer  Party  Defendant.  Nor  is  the  situation 
altered  by  the  fact  that  the  county  treasurer  is  made  a  party  defendant, 
for  the  supplementary  purpose  of  having  him  dispose  of  the  amount  in 
suit  as  required  by  the  statute,  after  it  has  been  recovered  by  judgment 
and  paid  into  his  hands. 

4.  Limitation  of  Action.  In  such  an  action  for  money  had  and 
received,  the  cause  of  action  arises  at  the  time  of  the  misappropriation  of 
the  money  sought  to  be  recovered,  and  the  six  years'  Statute  of  Limita- 
tions then  commences  to  run  against  it. 

5.  Portion  of  Taxes  Received  by  Town.  In  an  action  for  money 
had  and  received,  brought  by  a  town  against  the  county  to  recover  the 
amount  of  misappropriated  railroad  taxes,  the  town  is  not  entitled  to 
recover  that  portion  of  the  taxes  which  had  been  retained  by,  or  paid 
over  to,  the  town  for  its  own  use  and  benefit. 

6.  Statutory  Special  Proceeding  —  Action  for  Money  had  and 
Received.  The  distinction  between  a  special  proceeding  under  the  Rail- 
road Act  (amd.  L.  1871,  ch.  283)  to  compel  the  proper  application  of  rail- 
road taxes  to  town  bonds,  and  an  action  by  a  town  against  the  county  for 
money  had  and  received,  as  affected  by  the  Statute  of  Limitations  and  as 
affecting  the  portion  of  thq  taxes  received  by  the  town  for  its  own  pur- 
poses, stated  and  discussed. 

7.  Overvaluation  of  Town  Property.  In  an  action  for  money  had 
and  received,  brought  by  a  town  against  a  county  for  the  primary  purpose 
of  recovering  the  amount  of  misappropriated  railroad  taxes  applicable  to 
town  bonds,  the  plaintiff  also  sought  to  recover  for  an  over-assessment  of 
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the  town,  based  upon  the  fact  that  the  supervisors  did  not  deduct  the 
valuation  of  the  railroad  property  from  the  total  valuation  of  the  prop- 
erty of  the  town.    Held,  that  the  plaintiff  was  not  entitled  to  recover  for 
the  overvaluation  of  the  property  of  the  town. 
Peirwn  v.  Suprs.  of  Wayne  Co.,  87  Hun,  605,  affirmed. 

(Argued  January  11,  1808;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  Sep- 
tember 21,  1895,  affirming  a  judgment  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

This  action  was  commenced  in  January,  1887,  to  recover 
the  sum  of  $9,213.38,  the  amount  of  taxes  levied  and  col- 
lected from  the  Sodus  Point  and  Southern  Railroad  Company, 
in  the  town  of  Arcadia,  from  1872  to  1886,  inclusive,  and 
paid  to  the  county  treasurer  of  Wayne  county,  and  also  to 
require  him  to  comply  with  the  provisions  of  the  Railroad 
Act,  as  amended  by  chapter  2S3  of  the  Laws  of  1871,  by 
employing  the  amount  thus  recovered  in  purchasing  that 
amount  of  the  bonds  issued  by  the  town  to  aid  in  the  con- 
struction of  such  road,  or  in  purchasing  other  bonds  to  be 
held  as  a  sinking  fund  for  their  redemption  and  payment. 
The  plaintiff  also  sought  to  recover  for  an  over-assessment  of 
the  town,  based  upon  the  fact  that  the  supervisors  of  the 
county  did  not  deduct  the  valuation  of  the  railroad  property 
from  the  total  valuation  of  the  property  of  the  town. 

The  trial  court  held  that  the  plaintiff  was  entitled  to  recover 
the  amount  of  taxes  levied  and  collected  from  the  railroad 
company  for  the  period  of  six  years  next  preceding  the  com- 
mencement of  the  action,  with  interest,  after  deducting  the 
portion  thereof  which  was  paid  to  the  town,  and  further  held 
that  the  sum  so  recovered  should  be  applied  to  the  purchase 
of  the  bonds  of  the  town,  if  they  could  be  purchased  at  or 
below  par,  but  if  not,  that  it  should  be  employed  in  the  pur- 
chase of  other  securities,  to  be  held  as  provided  by  the  statute. 
The  court,  however,  denied  any  relief  for  the  overvaluation 
of  the  property  of  the  town.  Judgment  was  entered  in 
accordance  with  that  decision. 
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Stephen  K.  Williams  for  appellant.  No  part  of  the  cause 
of  action  alleged  in  the  complaint  is  barred  by  the  six  years' 
Statute  of  Limitations  as  to  the  county  treasurer.  {Spauld- 
ing  v.  Arnold,  125  N.  Y.  194 ;  Ackerson  v.  Bd.  Suprs.,  72 
Hun,  619;  Wood  v.  Suprs.  of  M.  Co,,  50  Hun,  2;  136  N.  Y. 
406;  Strough  v.  Bd.  Supra.,  119  N.  Y.  216;  Clark  v.  Shel- 
don, 134  N.  Y.  333 ;  I>aw*  v.  itorot,  86  Hun,  402 ;  KiUbourne 
v.  Bd.  Suprs.,  137  N.  Y.  178.)  The  board  of  supervisors 
having  mingled  the  moneys  in  question  with  other  moneys 
in  the  treasury,  owed  the  plaintiff  the  duty  to  furnish  and 
keep  on  hand  sufficient  moneys  to  enable  the  county  treasurer 
to  invest  the  amount  of  the  railroad  taxes  as  a  sinking  fund. 
This  was  a  continuous  duty  until  that  official  discharged  his 
duty  by  making  the  investment.  (1  R.  S.  384,  §  6 ;  2  R.  S. 
475,  §  103.)  The  amount  of  the  railroad  taxes  for  which  the 
plaintiff  is  entitled  to  relief  in  this  action  cannot  be  dimin- 
ished by  any  payment  which  the  county  treasurer  has  made 
to  the  town  officers  for  other  purposes.  {Ackerson  v.  Suprs. 
of  Niagara,  72  Hun,  616  ;  Clark  v.  Sheldon,  134  N.  Y.  333 ; 
106  ST.  Y.  113;  Hand  v.  Bd,  Suprs.,  31  Hun,  534;  Crown- 
inshield  v.  Bd.  Suprs.,  124  N.  Y.  586 ;  People  ex  rel.  v. 
Bd.  Suprs.,  136  N.  Y.  285 ;  Godfrey  v.  Co.  of  Queens,  89 
Hun,  18  ;  Miller  v.  Bush,  87  Hun,  507 ;  Kilbourne  v.  Bd. 
Suprs.,  62  Hun,  219 ;  Spaulding  v.  Arnold,  125  N.  Y. 
197.) 

Jefferson  W.  Hoag  for  respondents.  The  Statute  of  Limi- 
tations is  a  bar  to  this  action.  {Strough  v.  Bd.  of  Suprs., 
119  N.  Y.  212.)  The  nature  and  form  of  this  action  are  that 
of  one  for  money  had  and  received.  {Strough  v.  Bd.  of 
Suprs.,  119  N.  Y.  212;  Bridges  v.  Suprs.  of  Sullivan  Co., 
92  N.  Y.  570.)  The  action  being  for  money  had  and  received, 
the  town  is  estopped  from  claiming  repayment  of  the  town 
taxes.  {Clark  v.  Sheldon,  134  N.  Y.  337.)  The  General 
Term  being  unanimous  in  its  decision  as  to  the  facts  in  this 
case,  this  court  will  not  discuss  them.  {Szuchy  v.  IT.  C.  cfc  L 
Co.,  150  N.  Y.  219 ;  L.  1886,  ch.  559.) 
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Martin,  J.  There  are  but  two  questions  that  require  con- 
sideration on  this  appeal :  1.  Whether  the  court  properly 
held  that  the  six  years'  Statute  of  Limitations  was  applicable 
in  this  case ;  and,  2.  Whether  it  properly  deducted  from  the 
railroad  taxes  collected  each  year  the  portion  thereof  which 
was  paid  over  to  the  town. 

In  examining  the  first  question,  it  is  to  be  observed  that 
there  were  two  distinct  and  independent  remedies  for  the 
enforcement  of  the  rights  which  are  conferred  by  the  Rail- 
road Act.  One  was  by  the  special  statutory  proceeding  pro- 
vided for  by  that  act.  The  other  was  by  an  action  for  money 
had  and  received  to  recover  the  taxes  misappropriated  by  the 
county. 

Where  the  special  proceeding  is  the  remedy  employed  by 
which  a  taxpayer  seeks  to  compel  the  treasurer  to  perform 
the  duty  with  which  he  is  charged,  and  there  is  no  proof  that 
any  part  of  the  money  received  by  the  county  from  such 
taxes  has  been  used,  but  the  fund  remains  in  the  county 
treasury,  the  duty  of  the  treasurer  is  a  continuing  one,  and 
the  Statute  of  Limitations  does  not  apply.  (Spaulding  v. 
Arnold,  125  N.  Y.  194.) 

But  where  the  county  treasurer,  instead  of  applying  the 
money  thus  received  to  the  payment  or  redemption  of  the 
bonds  of  the  town,  under  the  direction  of  the  board  of 
supervisors,  devotes  it  to  the  payment  of  other  claims,  an 
action  for  money  had  and  received  is  maintainable  in  behalf 
of  the  town  against  the  county  to  recover  the  money  so* 
misappropriated.  In  such  a  case  the  cause  of  action  arises 
when  the  misappropriation  is  made.  The  Statute  of  Limita- 
tions then  begins  to  run,  and  an  action  brought  more  than  six 
years  thereafter  is  barred.  (Strough  v.  Supervisors,  119  N. 
Y.  212;  Crowninshield  v.  Supervisors,  124  N.  Y.  583,  588; 
People  ex  rel.  v.  Supervisors,  136  X.  Y.  281,  286;  Woods  v. 
Supervisors,  Id.  403,  409 ;  Kilboume  v.  Supervisors,  137  N. 
Y.  170,  177.) 

The  complaint  shows  that  the  primary  and  chief  purpose  of 
this  action  by  the  town  was  to  recover  of  the  county  the 
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moneys  which  had  been  collected  from  the  railroad  company 
in  the  town,  paid  to  the  county  treasurer,  and  appropriated  to 
other  purposes  than  those  specified  in  the  statute.  The  basis 
of  tliis  action  was  the  misappropriation  of  that  fund,  and  was 
to  recover  the  money  thus  misapplied.  The  fact  that  the  com- 
plaint demanded  as  additional  relief  that,  after  the  collection 
of  the  amount,  it  should  be  applied  in  the  manner  provided 
by  the  statute,  does  not  change  the  character  of  the  action. 
Nor  does  the  fact  that  the  treasurer  was  made  a  party  in  any 
way  alter  the  situation.  He  was  not  a  necessary  party,  so  far 
as  the  action  was  for  the  recovery  of  the  money  received  and 
appropriated  to  county  purposes,  which  was  its  main  object. 
He  was  made  a  party  only  for  a  subsidiary  or  supplementary 
purpose.  The  relief  demanded  against  him.  was  that,  after 
the  amount  had  been  recovered  by  judgment  and  paid  into  his 
hands,  he  should  dispose  of  it  as  the  statute  required.  Obvi- 
ously, this  was  an  action  for  money  had  and  received  by  the 
county  to  which  the  town  was  entitled. 

The  findings  of  the  court  and  the  evidence  are  to  the  effect 
that  the  taxes  thus  collected  were  paid  out  each  year  by  the 
county  treasurer  for  other  purposes  in  pursuance  of  the  order 
and  direction  of  the  board  of  supervisors.  This  case  i6  unlike 
the  KUbourne  case,  as  in  that  case  there  was  no  proof  that 
the  money  was  misappropriated  more  than  six  years  before  the 
commencement  of  the  action. 

The  distinction  between  a  special  proceeding  under  the  Rail- 
road Act  and  an  action  for  money  had  and  received,  as  affected 
by  the  Statute  of  Limitations,  is  clearly  pointed  out  in  the 
decisions  of  this  court,  to  which  we  have  already  referred. 
Thus,  in  the  Spaulding  case,  which  was  a  proceeding  by  a 
taxpayer  under  the  statute,  the  funds  were  paid  into  the  county 
treasury  and  remained  there  to  the  time  of  the  trial,  and  the 
court  properly  held  that  there  was  a  continuing  duty  resting 
upon  the  county  treasurer  to  make  the  application  provided 
for  by  the  statute;  that  that  duty  continued  until  it  was  dis- 
charged, and  that  in  such  a  case  the  Statute  of  Limitations 
was  not  a  bar.     There  is  a  clear  distinction  between  such  a 
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case  and  the  case  at  bar.  This  was  an  action  for  money  had 
and  received,  where  the  treasurer,  instead  of  applying  the 
money  to  the  purpose  for  which  it  was  intended,  or  retaining 
it  in  the  treasury,  misappropriated  it  by  paying  the  debts  of 
the  county  under  the  direction  of  the  board  of  supervisors. 
Under  all  the  authorities,  from  that  moment  this  cause  of 
action  arose  in  favor  of  the  town,  and  the  Statute  of  Limita- 
tions commenced  to  run.  Therefore,  the  appellant's  conten- 
tion that,  although  no  portion  of  the  fund  remained  in  the 
hands  of  the  treasurer,  the  county  is  6till  liable,  and  the  Stat- 
ute of  Limitations  has  no  application,  cannot  be  sustained,  as 
it  is  adverse  to  the  decisions  of  this  court,  which  are  decisive 
of  the  question. 

This  leaves  for  consideration  the  question  whether  the  plain- 
tiff was  entitled  to  recover  that  portion  of  the  taxes  which 
was  retained  by,  or  paid  over  to,  the  town  for  its  own  use  and 
benefit.  In  a  special  proceeding  by  a  taxpayer  under  the  Rail- 
road Act  to  compel  a  county  treasurer  to  comply  with  its  pro- 
visions, no  such  allowance  could  be  made.  (Clark  v.  Shel- 
don (134  N.  Y.  333).  But,  in  an  action  for  money  had  and 
received,  it  would  be  quite  paradoxical  to  hold  that  the  plain- 
tiff could  recover  of  the  defendant  money  it  had  never  had, 
but  which  the  plaintiff  had  and  used  for  its  own  purposes. 

There  is  a  clear  and  obvious  distinction  in  this  respect 
between  a  proceeding  instituted  under  the  statute  by  a  tax- 
payer to  compel  a  county  treasurer  to  properly  invest  the 
money  which  has  come  into  his  hands  from  taxes  paid  by  a 
railroad  company  and  a  case  where  an  action  is  brought  by  a 
town  against  a  county  for  money  had  and  received.  The 
former  is  a  mandatory  proceeding  authorized  by  statute  to 
compel  a  public  officer  to  perform  a  ministerial  duty  imposed 
upon  him  by  law.  To  such  a  proceeding  neither  the  town 
nor  the  county  is  a  party.  Consequently  the  rights  and  equi- 
ties existing  between  them  are  not  at  issue,  and  cannot  be 
inquired  into.  But,  where  the  action  is  for  money  had  and 
received,  the  rights  between  the  town  and  county  are  involved, 
and  the  equities  existing  between  them  may  be  determined. 
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In  such  a  case  the  town  is  entitled  to  recover  only  6uch  moneys 
as  in  equity  and  good  conscience  belong  to  it. 

This  distinction  was  clearly  recognized  by  this  court  in 
Clark  v.  Sheldon  (supra),  where  it  in  effect  held  that  if  the 
-case  then  under  consideration,  which  was  a  proceeding  under 
the  statute,  was  to  be  controlled  by  the  principles  applicable 
to  an  action  between  a  town  and  county,  the  doctrine  con- 
tended for  by  the  appellant  in  this  case  could  not  be  sustained. 
Thi6  question  did  not  arise  in  the  case  of  Ackerson  v.  Super- 
visors (72  Hun,  616),  as  there  the  court  expressly  found  that 
all  of  the  railroad  taxes  paid  in  each  of  the  years  for  which 
the  plaintiff  sought  to  recover  were,  by  the  direction  of  the 
defendant,  appropriated  to  the  payment  of  the  liabilities  of 
the  county,  while  in  the  case  at  bar  it  was  found  that  a  portion 
of  the  amount  sought  to  be  recovered  was  retained  by  or.paid 
to  the  town  and  not  appropriated  to  the  use  of  the  county.  We 
think  it  must  be  held,  both  upon  principle  and  authority,  that 
the  appellant  is  not  entitled  to  recover  of  the  county  any  por- 
tion of  the  taxes  paid  by  the  railroad  corporation  which  were 
received  by  the  town,  or  of  which  it  had  the  benefit.  The 
principle  upon  which  an  action  like  this  is  maintained  is  that 
the  defendant  has  money  in  its  hands  which  equitably  belongs 
to  the  plaintiff.  %  {Roberts  v.  Ely,  113  N.  Y.  128, 131 ;  Chap- 
man v.  Forbes,  123  N.  Y.  532,  537.)  Obviously,  no  such 
right  of  action  can  exist  where  the  money  sought  to  be 
recovered  has  been  already  paid  to  the  party  claiming  it. 

We  are  also  of  the  opinion  that  the  trial  court  properly  held 
that  the  plaintiff  was  not  entitled  to  recover  for  the  over- 
valuation of  the  property  of  the  town. 

The  judgment  of  the  General  Term  was  right,  and  should 
be  affirmed. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  affirmed. 
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— --   Timothy  Donovan  et  ah,  Respondents,  v.  The  Standard  Oil 

Company  of  New  York,  Appellant. 

1.  Carrier  —  Informal  Agreement  for  Carriage  of  Goods  by 
Water  —  Implication  of  Well-known  Usages.  When  an  agreement  for 
the  transportation  of  lumber  on  the  great  lakes  is  in  the  form  of  a  letter 
addressed  by  a  common  carrier  to  the  consignee  of  the  property,  merely 
offering  to  carry  lumber  from  the  port  of  shipment  to  that  of  delivery, 
during  the  season  of  navigation,  at  certain  specified  prices  per  thousand 
feet,  but  silent  as  to  all  the  conditions  of  a  contract  of  affreightment  or 
charter  party,  with  a  simple  acceptance  of  the  offer,  signed  by  the  con- 
signee, the  parties  must  be  deemed  to  have  contracted  with  the  under- 
standing that  well-known  usages  and  customs  might  be  imported  into  the 
letter  to  explain  what  its  terms  had  left  doubtful,  and  to  effect  the  object 
which  the  parties  had  in  view  when  it  had  not  been  expressed. 

2.  Owner  of  Goods  Bound  by  Bill  of  Lading  Executed  by  Vendor 
and  Carrier.  When  the  consignee  of  the  lumber  so  agreed  to  be  carried 
for  him  has  purchased  it  from  a  vendor  authorized  by  him  to  deliver  it  to 
the  carrier  and  superintend  the  shipment,  the  carrier  may  treat  the  vendor 
as  having  authority  to  bind  the  consignee  by  the  usual  contract  of  affreight- 
ment or  bill  of  lading;  and  if,  on  shipping  a  cargo,  the  vendor  and  carrier 
execute  a  bill  of  lading  in  the  usual  form,  exempting  the  carrier  from  lia- 
bility for  loss  through  perils  of  the  sea,  the  consignee  will  be  bound 
thereby. 

3.  Recovery  of  Freight.  If  a  part  of  the  cargo  covered  by  such  bill 
of  lading  is  lost  through  a  peril  of  the  sea,  the  carrier  cannot  be  held  liable 
for  the  value  thereof,  and  can  recover  from  the  owner-consignee  the 
freight  for  the  part  transported  and  delivered. 

Donotan  v.  Standard  Oil  Co.  of  X.  T.t  82  Hun,  614,  affirmed. 

(Argued  January  12,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  11, 1894,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  freight  upon  a  cargo 
of  lumber. 

The  fact6,  so  far  as  material,  are  stated  in  the  opinion. 

David  B.  Lester  for  appellant.  The  rights,  duties  and  obli- 
gations of  the  parties  are  to  be  adjudged  by  the  charter  party 
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or  agreement  of  affreightment,  which  is  a  complete  agree- 
ment, containing  all  the  elements  of  a  contract  of  affreightment, 
and  not  by  the  bill  of  lading,  and  by  that  agreement  the  plain- 
tiffs, who  are  common  carriers,  are  insurers  (except  as  against 
the  acts  of  God  and  the  public  enemies),  and  liable  for  the  loss 
of  the  lumber.  (Dor?*  v.  N.  J.  S.  N.  Co.,  11  K  Y.  485 ; 
Swift  v.  P.  M.  S.  Co.,  106  N.  Y.  206 ;  Guillaume  v.  G.  T. 
Co.,  100  N.  Y.  491 ;  Kenney  v.  N.  T.  C.  <fe  H.  R.  R.  R.  Co., 
125  N.  Y.  422 ;  106  N.  Y.  527 ;  Bostwick  v.  B.  cfe  O.  R.  R. 
Co.,  45  N.  Y.  712;  Wheeler  v.  N.  B.  &  C.  R.  R.  Co.,  115 
U.  S.  29;  G.F.  Ins.  Co.  v.M.  <&  C.  R.  R.  Co.,  72  N.  Y.  90; 
Guillaume  v.  II.  <&  A.  P.  Co.,  42  N.  Y.  212 ;  Nelson  v.  H. 
R.  R.  R.  Co.,  48  N.  Y.  498 ;  Blossom  v.  Dodd,  43  N.  Y. 
264.)  The  loss  of  the  lumber  did  not  occur  by  the  act  of  God 
or  the  public  enemy,  and,  therefore,  the  plaintiffs  are  liable 
under  the  charter  party  for  the  lumber  lost.  (Michaels  v.  N. 
T.  C.  R.  R.  Co.,  30  N.  Y.  564  ;  Angell  on  Common  Carriers, 
180,  214 ;  1  Pars,  on  Cont.  634-648 ;  Canfield  v.  B.  &  O.  R. 
R.  Co.,  93  N.  Y.  532;  Clark  v.  Barnwell,  12  IT.  8.  272.) 

J.  R.  O*  Gorman  for  respondents.  In  absence  of  any  express 
condition  in  the  charter  party  to  the  contrary,  the  presumption 
of  law  is  that  the  lumber  was  to  be  transported  subject  to  the 
usual  custom,  viz.,  the  "perils  and  dangers  of  navigation 
excepted."  (Abbott  on  Shipping,  352,  353,  374,  375,  380- 
382 ;  McPherson  v.  Cox,  86  N.  Y.  472.)  The  consignor  of 
goods  to  a  distant  consignee,  who  is  the  owner,  is  the  agent  of 
the  consignee  for  the  purposes  of  shipping.  {Nelson  x.  II.  R. 
R.  R.  Co.,  48  N.  Y.  498  ;  Shelton  v.  M.  D.  T.  Co.,  59  N.  Y. 
258 ;  Jennvnqs  v.  G.  T.  R.  Co.,  127  X.  Y.  447.)  The  plain- 
tiffs, as  common  carriers,  are  not  liable  for  any  loss  or  damage 
to  the  cargo  when  the  loss  or  damage  was  occasioned  by  fire, 
the  act  of  God  or  the  dangers  and  perils  of  the  lakes,  rivers 
and  navigation.  (Ileyl  v.  Inman  S.  S.  Co.,  14  Hun,  564; 
Redpath  v.  Vaughan,  52  Barb.  489 ;  Price  v.  Hartshorn,  44 
N.  Y.  94 ;  Dunham  v.  Bower,  77  N.  Y.  76 ;  Park  v.  Pres- 
ton, 108  N.  Y.  434;  Gunther  v.   Colin,  3  Daly,  125;  Gris- 
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wold  v.  If.  II  Ins.  Co.,  3  Johns.  321 ;  17.  8.  Stat,  at  Large, 
ch.  105 ;  Abbott  on  Shipping,  380-382.)  The  bill  of  lading 
given  by  the  shipper  (the  defendant  or  its  agent)  to  the  carrier 
and  accepted  by  him  formed  a  portion  of  the  contract  for  the 
transportation  of  the  lumber,  and,  in  the  absence  of  fraud, 
imposition  or  mistake,  the  parties  are  concluded  by  its  terms 
as  there  expressed.  {Long  v.  N.  Y.  C.  It.  It.  Co.,  50  N.  Y. 
76;  Kirkldnd  v.  Dinsmcrre,  62  N.  Y.  171;  Ilill  v.  S,  B. 
dh  N.  Y.  It.  It.  Co.,  73  N.  Y.  351 ;  Dayton  v.  Parke,  142 
N.  Y.  391.)  The  cargo  of  the  American,  by  the  terms  of 
the  bill  of  lading,  was  to  be  delivered  to  the  defendant  upon 
the  payment  of  freight,  and  the  defendant,  having  received 
the  lumber,  is  liable  for  freight.  {Abbe  v.  Eaton,  51  N.  Y. 
410;  Davison  v.  City  Bank,  57  N.  Y.  SI ;  Sheets  v.  Wilgus, 
56  Barb.  662.)  The  portion  of  the  cargo  that  was  swept  over- 
board was  lost  by  the  act  of  God,  i.  e.,  the  storm,  and  that  is 
sufficient  excuse  for  the  non-delivery  of  the  same,  even  if 
there  had  been  no  bill  of  lading  whatever.  All  parties  are  pre- 
sumed to  contract  with  reference  to  those  causes  over  which 
human  agency  has  no  control.  {Colt  v.  M" Mechen,  6  Johns. 
160  ;  Mc  Arthur  v.  Sears,  21  Wend.  190 ;  Dorr  v.  N.  J. 
S.  N.  Co.,  11  M  Y.  485:  Merritt  v.  Earle,  29  N.  Y. 
115;  Howe  v.  O.  &  S.  It.  E.  Co.,  56  Barb.  121.)  The 
referee,  upon  conflicting  evidence,  having  determined,  as  a 
matter  of  fact,  "  that  by  the  act  of  God,  as  well  as  the  perils 
of  the  sea,"  the  lumber  wras  lost  overboard,  without  fault 
or  neglect  of  the  said  plaintiffs  or  their  crew,  servants  or 
agents,  and  that  the  said  plaintiffs  or  their  crew  or  employees 
in  no  wise  contributed  to  said  loss ;  and  such  determination 
having  been  approved  by  the  General  Term,  said  fact  is 
deemed  to  have  been  conclusively  established  upon  a  review 
of  the  judgment  in  this  court.  {Crim  v.  Starkweather,  136 
N.  Y.  635;  White  v.  Benjamin,  150  N.  Y.  264;  Belger  v. 
Dinsmore,  51  N.  Y.  166  ;  Iiedfield  on  Carriers,  22,  52  ;  Squire 
v.  Ar.  Y.  C.  Ii.  It.  Co.,  98  Mass.  239  ;  The  Delaware,  1  Wall. 
570.)  The  court  should  award  damages  by  way  of  costs  for 
the  delay.     (Code  Civ.  Pro.  §  3251,  subd.  5.) 
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O'Brien,  J.  The  plaintiffs  in  this  action  are  common  car- 
riers upon  the  lakes,  and  they  have  recovered  judgment  against 
the  defendant  on  a  claim  for  freight  in  transporting  a  cargo  of 
lumber.  The  defense  is,  that  the  plaintiffs  failed  to  deliver 
over  a  hundred  thousand  feet  of  the  lumber  constituting  the 
cargo,  but  suffered  the  6ame  to  be  lost  on  the  voyage.  It  is 
alleged  that  the  lumber  so  lost  was  worth  much  more  at  the 
port  of  delivery  than  the  plaintiffs'  claim  for  freight,  and, 
hence,  the  defendant  seeks  not  only  to  defeat  the  plaintiffs' 
recovery,  but  to  recover  an  affirmative  judgment  by  way  of 
counterclaim.  Most  of  the  material  facts  are  undisputed,  and 
those  litigated  have  been  found  by  the  referee  in  favor  of  the 
plaintiffs  upon  a  state  of  the  proofs  that  clearly  warranted  his 
conclusions. 

It  appears  that,  on  the  15th  of  December,  1892,  the  defend- 
ant, a  domestic  corporation,  extensively  engaged  in  the  manu- 
facture of  wooden  boxes,  entered  into  an  executory  contract, 
in  writing,  whereby  it  agreed  to  purchase  from  a  mill  and 
lumber  company,  located  on  Georgian  Bay,  in  Canada,  the 
whole  cut  of  its  Canada  white  pine  lumber  of  the  following 
year,  estimated  at  four  million  feet.  The  lumber  was  to 
be  cut  in  different  forms,  and  the  quantity  of  each  is  specified 
with  the  price  to  be  paid  by  the  defendant.  The  sellers  were 
to  deliver  the  lumber  free  on  board  vessel  or  rail  at  the  mills, 
and,  when  fit  to  be  shipped,  removed  by  them  at  their  con- 
venience. They  were  also  to  measure  and  inspect  the  lumber 
at  the  point  of  shipment,  and  the  same  was  to  be  guaranteed 
by  them  as  in  conformity  with  the  contract.  There  were 
other  stipulations  in  the  contract  concerning  time  and  terms  of 
payment,  and  other  matters  not  material  to  the  questions  now 
in  controversy.  It  is  only  important  to  note  that  the  vendor, 
the  mill  company,  was  to  deliver  the  property  at  its  own  place 
of  business  free  on  board  the  vessel,  and  the  purchaser 
intrusted  it  with  the  selection  and  measurement  of  the  lumber 
and,  incidentally,  with  the  shipment,  according  to  the  usual 
and  ordinary  course  of  business. 

The  defendant,  having  thus  secured  its  supply  of  lumber 
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for  the  ensuing  year,  then  proceeded  to  contract  for  the  trans- 
portation of  the  same  by  water  to  Oswego,  where  its  business 
operations  were  conducted.  This  contract  it  made  with  the 
plaintiffs  on  the  21st  of  March,  1893,  just  before  the  season  '* 
of  navigation.  It  is  in  the  form  of  a  letter,  addressed  by 
the  plaintiffs  to  the  defendant,  and  is  in  the  briefest  and 
simplest  form  possible.  The  plaintiffs  offer  in  the  letter  to 
carry  lumber  from  Georgian  Bay  to  Oswego,  during  the 
season  of  1893,  at  certain  prices  per  thousand  feet  specified, 
and  the  tug  and  two  barges  to  be  used  for  this  purpose  are 
named.  The  defendant  wrote  at  the  foot  of  this  letter  the 
words  "  We  accept  your  offer  as  above,"  and  signed  it.  The 
defense  is  based  entirely  upon  this  paper.  It  is  said  that,  since 
it  does  not  contain  any  stipulations  exempting  the  carrier  from 
liability  for  the  loss  of  the  lumber  or  any  part  of  it,  from 
whatever  cause,  the  plaintiffs  are,  therefore,  responsible  for 
the  value  of  the  property  which  they  failed  to  deliver.  But 
it  is  obvious  that,  at  least,  some  things  not  expressed  in  this 
paper  must  be  implied  from  the  nature  of  the  transaction,  the 
subject-matter  of  the  agreement,  and  the  well-known  customs 
of  business.  The  plaintiffs  agreed  to  carry  lumber  at  a  speci- 
fied price  per  thousand,  but  how  wrere  they  to  know  or  find 
out  how  much  each  cargo  contained  ?  At  what  point  was  it 
to  be  taken  on  board,  and  who  was  to  load  it  ?  The  contract 
is  silent  on  these  and  other  points.  It  was  simply  a  general 
arrangement  for  the  year,  containing  little  else  than  a  stipula- 
tion as  to  compensation  for  the  carriage.  It  was  evidently 
contemplated  that  the  plaintiffs  were  to  receive  the  lumber 
from  the  manufacturers  in  Canada,  at  their  measurement,  and 
that  the  latter  would  represent  the  defendant  in  all  the  details 
of  shipment,  according  to  the  custom  of  business.  In  no  other 
way  could  the  contract  be  carried  out. 

Passing  for  the  present  from  a  consideration  of  the  contract 
as  indicated  by  the  letter  referred  to,  it  is  necessary  to  notice 
what  happened  subsequently  as  stated  in  the  findings  of  the 
referee.  About  the  first  of  August,  1893,  the  plaintiffs,  with 
the  knowledge  and  assent  of  the  defendant,  proceeded  with 
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one  of  their  vessels  to  the  dock  of  the  lumber  company  in 
Canada,  and  there  took  on  board  a  cargo  of  lumber,  consisting 
of  348,580  feet.  It  is  found  that  the  vessel  was  tight,  staunch 
and  strong,  and  in  all  respects  seaworthy,  fully  manned  and 
equipped  in  seamen,  equipment  and  tackle,  and  of  the  proper 
rating,  and  so  remained  until  after  the  loss  and  disaster  which 
occurred  on  the  home  voyage ;  that  the  cargo  was  properly 
loaded,  stowed  and  secured.  There  was  then  executed  by  and 
between  the  master  of  the  vessel  and  the  mill  and  lumber  com- 
pany, the  vendor  of  the  property,  and  who,  as  we  have  seen, 
had  charge  of  the  shipment  for  the  consignee,  the  defendant, 
the  usual  bill  of  lading  bearing  date  the  3d  day  of  August, 
1893,  in  which  the  cargo  is  described  as  on  board  the  vessel 
bound  for  Oswego,  "  to  be  carried  with  all  safe  speed  direct  to 
and  delivered  in  like  good  order  and  condition  (the  act  of  God, 
iire,  and  every  other  danger  and  accident  of  the  seas,  rivers 
and  navigation  of  whatsoever  nature  and  kind  soever  excepted) 
without  delay,  at  the  last-named  port,  in  the  manner  there 
customary,  unto  the  consignees  named  below,  they  paying  the 
freight  at  the  rate  agreed  upon." 

The  consignee  named  below  was  the  defendant.  If  this  bill 
of  lading  is  to  be  read  with  the  letter  before  referred  to,  and 
both  together  are  to  be  taken  as  constituting  the  contract  of 
affreightment  between  the  defendant  and  the  carriers,  there 
can  be  little  doubt  that  the  case  was  correctly  decided  in  view 
of  the  other  facts  found  in  reference  to  the  disaster  through 
which  the  property  was  lost.  That  it  was  one  of  the  perils  of 
navigation  within  the  exception  contained  in  the  bill  of  lading 
cannot  be  doubted.  In  order  to  guard  against  the  misuse  of 
the  numerous  nautical  phrases  and  words  in  which  the  acci- 
dent is  described,  it  will  be  more  convenient  and  quite  as  safe 
to  quote  the  language  in  which  the  learned  referee  has 
expressed  it  in  the  findings.  It  seems  that  the  barge  contain- 
ing the  cargo  encountered  a  heavy  gale  on  Lake  Huron,  and 
at  a  point  about  a  mile  and  a  half  from  the  head  of  St.  Clair 
river  "  the  barge  American,  by  reason  of  the  wind  and  a  heavy 
sea  and  without  fault  on  the  part  of  plaintiffs  or  the  crew, 
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took  a  heavy  roll  to  port  and  rolled  about  half  of  her  said 
deckload  above  the  rail  into  the  sea  on  the  port  side ;  then  the 
barge  straightened  np  and  rolled  to  starboard,  and  the  balance 
of  the  said  deckload  above  the  rail  went  overboard  on  the 
starboard  side  into  the  sea."  The  plaintiffs  delivered  to  the 
defendant  the  balance  of  the  cargo,  and  it  was  for  the  freight 
on  that  alone  that  they  recovered  in  this  action.  The  referee 
found  "  that  by  the  act  of  God,  as  well  as  by  the  perils  of  the 
sea,"  101,909  feet  of  the  lumber  was  lost  overboard,  and  with- 
out the  fault  or  neglect  of  the  plaintiffs,  their  servants  or 
agents  or  the  crew. 

The  general  course  and  practice  of  business  in  transporting 
property  upon  the  lakes  must  have  been  known  to  the  defend- 
ant as  well  as  the  plaintiffs,  when  the  letter  referred  to  was 
sent  and  its  terms  accepted.  That  being  silent  as  to  all  the 
conditions  of  a  contract  of  affreightment  or  charter  party,  the 
parties  must  be  deemed  to  have  contracted  with  the  under- 
standing that  well-known  usages  and  customs  might  be  imported 
into  the  letter  to  explain  what  its  terms  had  left  doubtful,  and 
to  effect  the  object  which  the  parties  had  in  view  where  it  had 
not  been  expressed.  (MePherson  v.  Cox^  86  N.  Y.  472; 
Abbott  on  Shipping,  p.  275.) 

The  referee  ha6  found  that  the  plaintiffs  were  directed  by 
the  defendant  to  proceed  to  the  place  of  shipment  in  Canada 
for  the  cargo,  and  that  when  loaded  on  board  the  vessel  a  bill 
of  lading  in  the  usual  form,  to  be  executed  for  the  defendant 
by  the  vendors,  was  to  accompany  the  cargo.  This  is  a  fair 
conclusion  from  the  whole  transaction.  The  defendant  was 
really  the  consignor  and  consignee  of  the  cargo.  The  vendors 
of  the  lumber  were  authorized  to  bind  the  defendant  by  the 
customary  bill  of  lading,  since  they  could  not  well  ship  the 
property  otherwise,  and  it  does  not  by  its  terms  vary  the  con- 
tract of  affreightment  as  expressed  in  the  letter,  but  simply 
amplifies  it  within  lawful  and  customary  bounds  wherein  it  is 
silent. 

The  Canadian  vendors  of  the  lumber  were  authorized  bv 
the  defendant  to  deliver  property  which  the  latter  had  pur- 
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chased  of  them  to  the  carrier,  and  where  a  person  is  author- 
ized to  eo  deliver  the  property  of  another,  the  carrier  may 
treat  him  as  having  authority  to  bind  the  owner  by  the  usual 
contract  of  affreightment  or  bill  of  lading.  When  a  distant 
consignee  of  goods  accepts  delivery  from  a  distant  consignor 
at  the  point  of  shipment  to  be  made  by  the  latter,  he  becomes 
the  agent  of  the  owner,  and  the  carrier  may  deal  with  him  as 
such.  {Jennings  v.  G.  T.  R.  Co.,  127  N.  Y.  447 ;  Nelson  v. 
H.  R.  R.  R.  Co.,  48  N.  Y.  498 ;  Shelton  v.  Merchant**  Dis- 
patch Trans.  Co.,  59  N.  Y.  258.) 

The  bill  of  lading,  therefore,  which  was  executed  between 
the  master  of  the  barge  and  the  shippers  in  Canada  bound 
the  defendant  under  the  circumstances  of  this  case,  and  the 
carriers  were  relieved  from  liability  for  the  loss  of  the  lumber 
caused  by  the  perils  of  the  sea.  This  instrument  must  be 
read  with  the  letter  referred  to  under  which  the  plaintiffs 
entered  into  the  general  arrangement,  in  order  to  ascertain 
the  full  extent  of  their  duties  and  obligations  as  carriers. 
There  is  nothing  in  the  letter  inconsistent  with  the  right  of 
the  carrier  to  procure  from  the  defendant's  agent  in  charge 
of  the  shipment  of  their  lumber  the  usual  bill  of  lading,  or 
that  relieves  the  defendant  from  the  conditions  upon  which 
the  goods  were  received.  Hence,  the  plaintiffs  were  entitled 
to  recover  the  freight  on  that  part  of  the  cargo  delivered. 
{Price  v.  Hartshorn,  44  N.  Y.  94 ;  Dunham  v.  Botoer,  77 
K  Y.  76 ;  Park  v.  Preston,  108  N.  Y.  434.) 

There  are  no  other  questions  in  the  case  that  can  affect  the 
judgment  or  that  require  any  further  notice. 

The  judgment  should  be  affirmed,  with  cost6. 

All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not 
sitting. 

Judgment  affirmed. 
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Charles  H.  Reynolds,  Respondent,  v.  Alfred  Van  Beuren 

et  al..  Appellants. 

1.  Negligence  —  Personal  Injury  from  Falling  Signboard  — 
Non-liability  of  Advertiser.  A  mere  advertiser  who,  for  a  compen- 
sation, obtains  permission  from  the  tenant  of  a  building  to  use,  for  a  lim- 
ited time,  for  the  display  of  printed  advertisements,  a  signboard  upon 
the  roof,  not  erected  or  maintained  by  him  and  which  he  has  no  right 
or  power  to  change,  cannot  be  held  liable  for  the  result  of  personal 
injuries,  when  the  signboard  is  blown  down  into  the  street  by  the  wind 
and  it  is  not  shown  that  its  mere  use  had  any  connection  with  the  acci- 
dent as  the  moving  cause. 

2.  Contractual  Liability  not  Enforceable  by  Stranger.  Even  if  a 
written  license,  given  by  the  tenant  in  possession  of  a  building,  to  an  adver- 
tiser, to  use  a  signboard  then  on  the  roof,  not  erected  or  removable  by  the 
advertiser,  is  open  to  the  construction  of  constituting  a  lease  of  the  roof, 
with  a  covenant  on  the  part  of  the  advertiser  to  the  tenant  of  the  building 
to  keep  the  roof  and  the  structure  thereon  in  repair,  a  stranger  to  such 
contract  cannot  maintain  an  action  for  damages  against  the  advertiser 
upon  his  contractual  liability. 

Reynolds  v.  Van  Beuren,  10  Misc.  Rep.  703,  reversed. 

(Argued  January  21,  1898;  decided  March  1,  1898.) 

Appeal  from  a  jndgment  of  the  General  Term  of  the 
late  Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  entered  January  14, 1895,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirming  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  caused  by  the  negligence  of  the 
defendants. 

The  facts,  so  far  as  material,  arfe  stated  in  the  opinion. 

Thomas  J.  O'Neill  for  appellants.  The  defendants  were 
merely  the  owners  of  the  license  or  privilege  to  post  adver- 
tisements on  this  signboard  and  were  not  chargeable  in  law 
with  the  duty  of  maintaining  it  in  repair.  (McAdam  on 
Landl.  &  Ten.  [2d  ed.]  51  ;  Taylor  v.  Caldwell,  3  B.  &  S. 
826 ;  Wood  on  Landl.  &  Ten.  US,  §  227 ;  lik-kenon  v.  77. 
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F.  Ins.  Co.,  149  N.  Y.  307.)  The  evidence  failed  to  establish 
any  negligence  on  the  part  of  the  defendants.  {Martin  v. 
Pettit,  117  K  Y.  118 ;  Nolan  v.  King,  97  K  Y.  565  ;  Cot- 
trell  v.  Deming,  1  N.  Y.  S.  R.  304 ;  Salisbury  v.  Herchen- 
roder,  106  Mass.  418.) 

Nelson  Zabriskie  for  respondent.  The  falling  of  the  sign 
into  a  public  street  is  prima  facie  evidence  of  negligence. 
(Volkmarv.  M.  R.  Co.,  134  N.  Y.  418;  Ilogan  v.  M.  R. 
Co.,  149  N.  Y.  23;  Cahalin  v.  Cochran,  1  N.  Y.  S.  R.  583; 
Seybolt  v.  N.  Y.,  L.  E  de  W.  R.  R.  Co.,  95  N.  Y.  562 ;  Vin- 
cett  v.  Cook,  4  Hun,  318 ;  Millie  v.  M.  R.  Co.,  5  Misc.  Rep. 
301 ;  10  Misc.  Rep.  734 ;  Galdseth  v.  Carlin,  19  App.  Div. 
588  ;  Mor*ris  v.  Strobel  cfe  W.  Co.,  81  Hun,  1 ;  Anderson  v. 
M.  R.  Co.,  49  N.  Y.  S.  R.  233.)  The  tenant  is  prima  facie 
and  primarily  liable  to  the  plaintiff.  (Ahern<  v.  Steele,  115 
N.  Y.  203.)  The  damages  allowed  are  reasonable.  (Maher 
v.  C.  P.,  N.  i&  E.  R.  R.  R.  Co.,  67  X.  Y.  52 ;  S.  Oil  Co. 
v.  A.  Ins.  Co.,  79  N.  Y.  506;  Anderson  v.  M.  R.  Co.,  49  X. 
Y.  S.  R.  233.) 

O'Brien,  J.  On  the  26th  of  September,  1892,  the  plaintiff 
was  quite  severely  injured  by  the  falling  of  a  large  sign  from 
a  building  in  the  city  of  New  York.  The  immediate  cause  of 
the  accident,  according  to  the  contention  of  the  defendants, 
was  a  very  strong  wind  which  prevailed  during  that  day  and 
which  blew  the  sign  from  the  roof  of  the  building  where  it 
had  been  placed,  into  the  street  where  the  plaintiff  was  pass- 
ing. The  sign  is  described  as  a  light  wooden  structure  cov- 
ered with  light  galvanized  iron  and  about  twenty-three  feet 
long  and  nine  feet  high.  It  was  fastened  to  the  roof  of  the 
building  by  four  wooden  braces,  two  at  each  end  and  two  in 
the  middle,  attached  to  the  sign  and  bolted  to  the  joists  and 
timbers  of  the  roof.  It  was  used  by  the  defendants  to  display 
handbills  for  advertising  purposes.  The  jury  was  justified  in 
finding  from  the  evidence  that  it  was  not  so  placed  upon  the 
roof  of  the  building  as  to  be  entirely  safe  and  secure  against 

16 


122  Reynolds  v.  Van  Beuren.  [Mar., 


Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  155. 


the  force  of  high  winds,  and  there  were  no  air  holes  in  it  to 
break  the  pressure  put  upon  it  at  such  times.  The  extent  of 
the  injury  and  the  damages  were  also  questions  for  the  jury. 
The  plaintiff  recovered  at  the  trial  and  the  judgment  was 
affirmed  at  the  Appellate  Division. 

The  only  question  that  the  appeal  presents  is  the  legal 
responsibility  of  the  defendants  for  the  result  of  the  accident. 
It  appears  that  the  defendants  were  an  advertising  firm  using 
the  sign  at  the  time  for  the  purpose  of  displaying  printed 
advertisements  before  the  public.  They  were  not  either  the 
owners  or  the  tenants  of  the  building  upon  which  the  sign  had 
been  fastened  or  placed  and  they  did  not  erect  or  cause  it  to 
be  erected.  If  it  had  been  shown  that  they  owned  or  were 
in  possession  or  in  charge  of  the  building  or  that  they  had 
erected  the  structure  which  caused  the  injury,  then  a  duty  or 
obligation  to  the  public  would  arise,  for  a  default  in  the  per- 
formance of  which  negligence  might  be  imputed  to  the 
defendants.  But,  60  far  as  appears,  the  only  connection  that 
the  defendants  had  with  the  sign  was  through  or  under  the 
following  paper  executed  to  them  by  the  tenant  in  possession 
of  the  whole  building  under  a  lease  from  the  owners  in  fee : 

"  New  York,  July  4*A,  1892. 

"  Memorandum  of  agreement  made  and  entered  into  this 
15th  day  of  June,  by  and  between  Lemuel  L.  Williams,  1277 
Broadway,  party  of  the  first  part,  and  A.  Van  Beuren  &  Co., 
party  of  tlve  second  part ; 

"  Witne&seth,  That  for  and  in  consideration  of  sixteen  dol- 
lars per  month,  payable  monthly  in  advance,  the  party  of  the 
first  part  leases  unto  the  party  of  the  second  part  roof  of 
building  to  be  used  for  advertising  purposes,  situated  No.  1277 
Broadway,  in  the  city  of  New  York,  for  the  term  of  3  years 
from  date. 

"  We  agree  to  keep  roof  in  repair  in  front  of  and  rear  of 
advertising  privilege  from  coping  to  scuttle  hole. 

"  It  is  agreed  that,  if  the  said  property  is  sold  or  improved 
upon,  the  parties  of  the  second  part  will  vacate  by  the  party 
of  the  first  part  giving  parties  of  the  second  part  thirty  days 
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notice  and  allowing  them  to  remove  all  improvements  made 
by  them,  and  refunding  the  rent  pro  rata  for  the  unexpired 
term  for  which  the  said  roof  is  leased. 

"LEMUEL  L.  WILLIAMS." 

While  this  paper  is  called  a  lease  it  is  manifestly  nothing 
more  than  a  mere  license  by  the  tenant  in  possession  to  the 
defendants  to  go  upon  the  roof  of  the  building  and  place 
advertisements  upon  the  sign.  It  conveys  no  estate  or  interest 
whatever  in  the  realty  and  no  possession  or  right  of  possession 
to  the  building  or  any  part  of  it.  The  complete  possession  of 
the  building  and  all  of  its  appurtenances  remained,  notwith- 
standing this  paper,  in  Williams,  the  tenant.  The  sign  had  been 
erected  and  placed  upon  the  building  long  before  the  defend- 
ants acquired  through  this  paper  the  right  or  privilege  of  using 
it  for  advertising  purposes.  They  found  it  on  the  building  and 
acquired  from  the  tenant  the  right  to  use  it  for  a  stipulated 
compensation.  The  defendants  did  not  even  own  the  sign 
and  had  no  right  to  remove  it.  As  between  them  and  the 
tenant  it  was  a  fixture  or  part  of  the  realty  that  belonged  to 
the  latter.  It  was  to  the  tenant  a  source  of  revenue,  and 
when  the  defendants'  right  to  use  it  expired  they  could  not 
take  it  away.  So  far  as  appears  it  was  precisely  the  same  as 
if  the  defendants  had  bargained  with  the  tenant  for  the  right 
to  place  posters  upon  the  walls,  or  any  other  part  of  the 
exterior  of  the  building,  for  a  compensation.  It  is  said  that 
the  defendants  were  bound  by  the  paper  which  they  received 
from  the  tenant  to  keep  the  roof  in  repair.  It  will  be  seen 
that  it  is  not  signed  by  the  defendants,  and  they  are  liable 
upon  the  stipulations  only  because  they  accepted  it  and  acted 
upon  it.  Conceding  that  the  word  u  we  "  in  the  paper  refers 
to  the  defendants  and  not  the  tenant,  still  it  cannot  fairly  be 
claimed  that  the  obligation  to  repair  the  roof  which  might  be 
injured  by  walking  upon  it  carried  with  it  the  obligation  to 
keep  in  repair  the  sign  or  other  structure  that  might  be  erected 
upon  the  roof. 

The  case  was  tried  upon  the  theory  that  the  defendants 
were  lessees  of  part  of  the   building,  namely,  the  roof,  and 
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bound  to  keep  it  in  repair,  including  all  structures  on  the  roof. 
It  is  said  that  the  pleadings  admit  these  facts,  and,  therefore, 
the  defendants  are  liable.  But  we  think  that  when  the 
defendants'  answer  is  fairly  construed  it  admits  nothing  more 
than  what  appears  upon  the  face  of  the  paper  referred  to. 
That  simply  means  that  since  the  defendants  had  the  right  to 
go  upon  the  roof  to  post  bills  upon  the  sign  the  tenant  bound 
them  to  protect  him  from  the  danger  of  leakage  by  keeping 
the  roof  in  proper  repair.  It  would  be  giving  to  the  paper  a 
construction  not  contemplated  by  the  parties  to  hold  that  the 
defendants  agreed  not  only  to  keep  the  roof  in  repair  but  the 
sign  as  well.  Moreover,  the  stipulation  to  repair  the  roof 
does  not  apply  to  the  whole  roof,  but  only  to  that  part  of  it 
that  the  defendants  had  to  use  when  placing  the  bills  upon 
the  sign- 

It  is  apparent,  therefore,  that  the  defendants'  liability  must 
be  sustained,  if  at  all,  upon  what  must  be  conceded  to  be  a 
very  close  and  doubtful  construction  of  the  written  license 
granted  to  them  by  the  tenant  in  possession  to  use  the  sign  for 
a  limited  time  for  a  specified  purpose.  The  plaintiff's  action 
is  based  upon  negligence,  or  some  misconduct  or  breach  of 
duty,  in  creating  or  maintaining  a  nuisance.  It  cannot  be 
predicated  upon  the  breach  of  some  contract  between  the 
defendants  and  a  third  party,  since  the  plaintiff  was  not  acting 
under  the  contract  or  asserting  any  right  under  it.  The 
defendants  made  no  contract  with  the  plaintiff  or  the  public. 
Whatever  contractual  obligations  they  had  assumed  were  with 
Williams,  the  tenant,  or  some  one  standing  in  his  place.  The 
plaintiff  was  a  stranger  to  the  contract,  and  cannot  maintain 
an  action  for  a  breach  of  it  by  the  defendants.  They  cannot 
be  required  to  answer  for  any  breach  of  contract  to  parties 
other  than  the  one  with  whom  they  contracted  or  who  repre- 
sent him.  They  cannot  be  held  to  pay  damages  for  an 
injury  resulting  from  a  nuisance  which  they  did  not  create  or 
maintain,  and  had  no  power  or  right  to  remove.  They  cannot 
be  held  liable  for  negligence  unless  they  had  such  an  interest 
in  or  charge  of  the  building  as  to  impose  upon  them  some 
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duty  to  the  public  or  the  plaintiff  as  a  traveler  in  the  6treet. 
The  principle  upon  which  actions  of  this  character  are  sus- 
tained is  well  settled.  The  liability  is  not  contractual,  but 
based  upon  some  breach  of  duty.  It  must  be  shown  that  the 
defendant  has  done,  or  omitted  to  do,  some  act  which,  from  his 
legal  relations  to  the  property,  constituted  a  breach  of  duty  to 
the  public  or  the  injured  party. 

In  Timlin  v.  Standard  Oil  Co.  (126  N.  Y.  514)  it  was 
held  that  where  the  owner  of  premises  knows,  or  by  the  exer- 
cise of  reasonable  care  can  ascertain,  that  they  have  upon  them 
a  nuisance,  dangerous  to  the  public  or  an  adjoining  owner,  it 
is  his  duty  to  abate  it  before  leasing  the  property.  If  he 
leases  without  doing  this  he  i6  liable  to  respond  in  damages  to 
any  one  injured  in  consequence  of  the  nuisance,  though  he 
did  not  create  it.  It  was  further  held  that  the  same  liability 
rests  upon  a  tenant  who  sublets  the  premises,  knowing  or 
being  chargeable  with  knowledge  of  the  existence  of  the 
nuisance. 

It  is  clear,  I  think,  that  the  defendants  were  not  shown  to 
be  so  connected  wTith  the  ownership  or  use  of  the  building 
from  which  the  sign  in  question  fell,  as  to  make  them  liable 
upon  the  principle  there  stated.  The  plaintiff  joined  in  this 
action  as  defendants  the  owners  of  the  building,  but  for  some 
reason  consented  that  the  complaint  be  dismissed  as  to  them, 
and  the  tenant  was  not  sued  at  all. 

In  Sterger  v.  Van  Sicklen  (132  N.  Y.  499)  it  was  held  that 
the  covenant  of  a  landlord  to  make  repairs  to  premises  does 
not  inure  to  the  benefit  of  a  stranger  sustaining  an  injury 
because  of  its  breach. 

In  Odell  v.  Solomon  (99  X.  Y.  635)  the  owner  and  the 
tenant  of  a  building  were  sued  jointly  for  damages  resulting 
to  the  plaintiff  in  consequence  of  the  falling  of  a  window 
sash  upon  her,  while  passing  along  the  street.  The  lease  con- 
tained a  covenant  binding  the  tenant  to  keep  the  premises  in 
good  condition  and  repair.  The  complaint  was  dismissed  as 
against  the  owner  or  landlord,  but  a  recovery  was  had  against 
the  tenant,  who  appealed  to  this  court.     The  judgment  against 
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the  tenant  was  reversed,  and  the  principles  upon  which  a 
party  holding  premises  under  such  circumstances  becomes 
liable  to  the  public,  or  a  traveler  in  the  6treet,  were  thus 
stated  by  the  court  in  the  opinion  : 

"  The  plaintiffs  recovery  in  this  case  cannot  be  sustained, 
on  the  ground  that  the  appellants  failed  to  perform  their 
covenant  with  the  landlords,  to  keep  the  premises  in  question 
in  repair.  Such  a  covenant  does  not  inure  to  the  benefit  of  a 
stranger  who  sustains  an  injury  in  consequence  of  its  breach, 
but  can  be  enforced  only  by  the  covenantee  or  his  assigns ; 
and  their  right  to  recover  depends  upon  different  principles 
from  those  which  govern  in  an  action  by  a  stranger.  The 
covenantor  might  be  liable  to  the  covenantee  for  the  breach 
of  a  covenant  to  repair,  even  though  the  breach  were  inno- 
cently committed  without  any  negligence,  and  even  without 
any  knowledge  or  means  of  knowledge  that  the  premises 
were  out  of  repair,  for  he  contracts  absolutely  that  he  will 
keep  them  in  repair,  and  assumes  the  responsibility  of  so 
doing ;  but  he  owes  no  such  duty  to  a  stranger  to  the  cove- 
nant. A  lessee  occupying  real  estate  may  become  liable  to  a 
stranger  by  negligently  suffering  the  demised  premises  to 
become  dangerous.  This  liability  is  independent  of  any  con- 
tract between  the  lessor  and  lessee.  It  results  from  the  fact 
that  the  lessee  is  in  possession  and  has  the  control  of  the 
premises,  and  for  that  reason  he  is  liable,  if,  by  negligently 
permitting  them  to  become  dilapidated  and  unsafe,  third  per- 
sons are  injured.  The  foundation  of  his  liability  is  culpable 
negligence." 

In  Clancy  v.  Byrne  (56  N.  Y.  129)  the  defendant  was 
sued  for  an  injury  to  the  plaintiffs  property  resulting  from  a 
defective  or  dangerous  pier  which  defendant  had  leased  from 
the  owner  and  covenanted  to  keep  in  repair.  The  defendant, 
though  the  tenant  or  lessee  of  the  pier,  had  never  occupied  it, 
but  sublet  to  a  third  party. 

The  plaintiff  recovered  on  the  ground  that  the  defendant, 
by  his  lease,  had  agreed  to  keep  the  premises  in  repair,  but 
this  court  reversed  the  judgment,  and  the  statement  of  the  law 
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on  the  point  by  Judge  Folger  would  seem  to  be  applicable  to 
this  case,  even  if  the  written  agreement  between  the  defend- 
ant and  the  tenant  in  possession  is  open  to  the  construction 
which  the  plaintiff  seeks  to  put  upon  it.  The  learned  judge, 
after  noticing  the  fact  that  the  case  was  sent  to  the  jury  on 
the  ground  that  the  defendant  was  liable  if  he  failed  to  keep 
his  covenant  with  the  landlord  to  keep  the  premises  in  repair, 
said :  "  This  is  an  erroneous  view  of  the  law  of  the  case. 

*  *  *  The  covenant  is  from  the  defendant  to  his  landlord, 
and  to  no  one  else.  The  plaintiff  has,  under  the  facts  of  this 
case,  no  privity  in  it,  nor  any  legal  right  or  interest  in  it ;  he 
is  not  a  party  to  it,  nor  was  it  made  avowedly  for  his  benefit. 

*  *  *  This  is  not  an  action  upon  the  covenant  of  the 
defendant;  it  is  expressly  put  by  the  complaint  upon  the 
duty  of  the  defendant,  as  the  possessor  of  the  pier,  to  keep  it 
in  repair.  If  it  were  an  action  upon  the  covenant,  it  could  not 
be  maintained.  The  plaintiff  is  not  a  party  thereto  nor  in 
privity  therewith,  nor  can  this  action  be  maintained  as  one  of 
tort,  founded  upon  a  breach  of  the  covenant.  Doubtless,  where 
a  covenant  creates  a  duty,  a  neglect  to  perform  that  duty  is  a 
ground  of  action  for  tort.  But  whenever  a  wroug  is  founded 
upon  a  breach  of  contract,  the  plaintiff  suing  in  respect  thereof 
must  be  a  party  or  privy  to  the  contract ;  else,  lie  fails  to  estab- 
lish a  duty  towards  himself  on  the  part  of  the  defendant,  and 
fails  to  show  any  wrong  done  to  himself." 

In  the  case  at  bar  the  judgment  must  rest  upon  the  same 
ground  that  the  case  was  sent  to  the  jury,  and  that  was  the 
contractual  liability  of  the  defendants  as  disclosed  by  the  paper 
delivered  to  them  by  the  tenant.  The  plaintiff  is  a  stranger 
to  the  agreement,  whatever  it  may  be  held  to  mean.  He  is 
not  a  party  or  privy  to  it,  and  if  it  be  shown  that  the  defend- 
ants failed  to  perform  their  agreement  with  the  tenant,  that 
does  not  prove  that  they  have  done  any  wrong  to  the  plaintiff. 

Upon  the  facts  disclosed  by  the  record  it  would  seem  to  be 
clear  that  the  plaintiff  is  in  pursuit  of  the  wrong  party.  It 
cannot  be  that  mere  advertisers  who,  for  a  compensation, 
obtain  permission   from  the  owner   or  the  tenant  to  use  a 


128  Reynolds  v.  Van  Bkuren.  [Mar., 

« 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  155. 

building,  a  fence,  a  telegraph  pole  or  physical  objects  of  like 
character  for  their  business,  can  be  made  liable  for  the  result 
of  personal  injuries  when  such  objects  are  blown  down  by  the 
wind  and  where  it  is  not  shown  that  the  mere  use  has  any 
connection  with  the  accident  as  the  moving  cause.  A  person 
who  places  a  dangerous  object  upon  a  building  or  who  main- 
tains it  there,  having  the  right  or  power  to  change  or  remove 
it,  may  be  liable,  but  there  is  nothing  in  the  record  to  show 
that  these  defendants  were  connected  in  any  such  way  with 
the  cause  of  the  accident. 

It  has  become  quite  common  for  advertisers  to  place  cards 
in  railroad  cars,  sometimes  inclosed  in  frames  and  covered 
with  glass.  In  cities  a  considerable  revenue  is  derived  by  the 
company  from  such  sources,  but  no  one,  it  seems  to  me,  would 
suppose  that  if  one  of  these  objects  should  fall  and  injure  a 
passenger  the  advertiser  could  be  held  responsible.  The 
case  at  bar  differs  from  the  cases  I  have  supposed  only  in 
degree  and  not  in  the  principle  upon  which  liability  is  based. 
There  are  burdens  and  duties  imposed  upon  the  owner  of 
property  or  buildings  in  a  great  city  for  the  safety  and  pro- 
tection of  his  neighbors  and  the  public,  but  these  duties  do  not 
re6t  upon  every  one  who  makes  use  in  some  remote  way  of  the 
property.  They  generally  rest  upon  the  owner  and  frequently 
upon  the  tenant  or  party  in  possession.  The  foundation  of 
the  duty  is  the  possession  and  right  to  manage  and  control  the 
property.  It  would  be  manifestly  unjust  to  impose  such  a 
duty  upon  parties  who  have  no  possession  and  no  dominion 
over  it.  * 

It  seems  to  us  that  the  facts  disclosed  by  the  record  in  this 
case  do  not  show  that  the  defendants  were  guilty  of  any  breach 
of  duty  or  any  neglect  of  which  the  plaintiff  has  any  right  to 
complain. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  absent,  and  Haight,  J., 
dissenting. 

Judgment  reversed. 
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Maby  G.  Atherton,  Respondent,  v.  Peter  Lee  Atherton,. 

Appellant. 

1.  Husband  and  Wipe  —  Domicile  —  Divorce.  A  married  woman 
may  acquire  a  separate  domicile  in  another  jurisdiction  than  that  of  her 
husband's  domicile,  when  it  is  necessary  for  her  to  do  sq  by  reason  of  his. 
conduct,  such  as  cruel  treatment  entitling  her  to  a  limited  divorce. 

2.  Separate  Domiciles  in  Different  Jurisdictions  —  Wife's. 
Action  for  Limited  Divorce  in  this  State  not  Barred  by  Decree 
of  Absolute  Divorce  Obtained  by  Husband  in  State  of  his  Domicile, 
Void  for  Want  of  Jurisdiction  of  Person.  Where,  in  an  action 
brought  In  this  state  by  a  wife  whose  husband's  domicile  is  in  another 
state,  for  a  limited  divorce  on  the  ground  of  cruel  treatment,  the  husband 
appears,  and  it  is  found,  by  findings  binding  upon  the  Court  of  Appeals, 
that  the  wife  had  changed  her  domicile  from  that  of  her  husband  to  this 
state,  by  reason  of  his  cruel  treatment,  and  that  the  alleged  cruelty  had  been 
committed,  the  wife's  action,  on  appeal  from  an  affirmance  of  a  judgment  in 
her  favor,  is  not  to  be  deemed  barred  by  a  judgment  of  absolute  divorce 
obtained  by  the  husband  in  the  state  of  his  domicile,  in  an  action  brought  by 
him  subsequent  to  the  wife's  change  of  domicile,  in  which  she  was  only  con- 
structively served  as  an  absent  resident  and  did  not  appear;  but  such  judg- 
ment of  the  other  state,  having  been  rendered  without  acquiring  jurisdiction 
of  the  person  of  the  wife,  is  void  as  to  her  and  without  effect  in  this  state. 

8.  Judgment  of  Another  State  —  U.  S.  Constitution.  The  pro- 
vision of  the  Constitution  of  the  United  States  (Art.  4,  §  1),  requiring 
each  state  to  give  full  faith  and  credit  to  the  judicial  proceedings  of  every 
other  state,  has  no  application  to  a  judgment  for  divorce  shown  to  have 
been  rendered  without  acquiring  jurisdiction  of  the  person. 

4.  Agreement  between  Separated  Husband  and  Wife  as  to  Ali- 
mony and  Custody  of  Child.  An  agreement,  entered  into  by  a  wife, 
her  trustee,  and  the  husband,  after  reciting  that  the  principals  had  ceased 
to  live  together  as  man  and  wife,  and  that  the  agreement  was  not  to  pre- 
vent "any  consequences  which  may  follow,  or  right  which  may  arise  to 
either  party,  if  such  status  shall  continue,"  provided  for  the  custody  and 
maintenance  of  their  child,  and  for  alimony  to  the  wife,  and  stated  that 
the  divorce  of  either  party  should  terminate  the  agreement.  Held,  that 
the  agreement  was  mutually  terminated,  under  its  terms,  by  the  recovery 
of  a  judgment  of  absolute  divorce  by  the  husband  in  the  state  of  his 
domicile,  and  by  an  action  for  limited  divorce  brought  by  the  wife  in  this 
state,  where  she  had  acquired  a  separate  domicile,  with  the  effect  of  leav- 
ing the  trial  court  of  this  state  free  to  act  as  it  deemed  proper  respecting 
the  alimony  of  the  wife  and  the  custody  and  maintenance  of  the  child. 

Atherton  v.  Atherton,  82  Hun,  179,  affirmed. 

(Argued  January  21,  1898;  decided  March  1,  1898.) 
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Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Janu- 
ary 14,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
granting  her  a  limited  divorce,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alex.  P.  Humphrey  and  Simon  W.  Rosendale  for  appel- 
lant. The  Kentucky  judgment  is  a  bar  to  this  action.  (U. 
S.  Const,  art.  4,  §  1 ;  U.  S.  E.  S.  §  905 ;  Pennoyer  v.  Neff,  95 
U.  S.  914;  Arndt  v.  Griggs,  134  U.  S.  316;  Lynch  v.  Mur- 
phy, 161  U.  S.  247 ;  Nelson  on  Divorce,  §  28 ;  2  Kent's  Com. 
460 ;  Scudder  v.  U.  Nat.  Bank,  91  U.  S.  406 ;  Z.  <£  G.  W. 
S.  Co.  v.  P.  In*.  Co.,  129  U.  S.  397 ;  Pritchard  v.  Norton, 
106  U.  S.  124;  Rigney  v.  Rigney,  127  K  Y.  408 ;  Laing  v. 
Rigney,  160  U.  S.  531 ;  Ditson  v.  Ditson,  4  R.  I.  87 ;  10 
Abb.  [N.  C]  333 ;  Maynard  v.  Hill,  125  U.  S.  190 ;  Kin- 
•nier  v.  Kinnier,  45  N.  Y.  535.)  There  was  no  evidence  to 
support  the  finding  that  the  plaintiff,  Mrs.  Atherton,  was  a 
resident  of  the  state  of  New  York.  (Queen  v.  Jackson,  L. 
R.  [1  Q.  B.]  671 ;  Code  Civ.  Pro.  §  1763 ;  de  Meli  v.  de 
Meli,  120  N.  Y.  485 ;  Dupuy  v.  Wurtz,  53  N.  Y.  556  ;  Hart 
v.  Kip,  148  N.  Y.  306 ;  Story's  Conflict  of  Laws,  §  744 ; 
Whart.  Conflict  of  Laws,  §  490 ;  Warrender  v.  Warrender, 
2  CI.  &  F.  488 ;  Dolphin  v.  Robbins,  7  H.  L.  C.  390.)  There 
is  error  of  law  in  the  decree  as  to  alimony  for  plaintiff  and  in 
its  provisions  for  the  support  of  the  child.  (Carpenter  v. 
Osborn,  102  N.  Y.  552;  Clark  v.  Fosdick,  118  N.  Y.  7; 
Galusha  v.  Galusha,  116  N.  Y.  635;  138  N.  Y.  272;  Dur- 
yea  v.  Bliven,  122  N.  Y.  567 ;  People  v.  Stemberger,  153  N. 
Y.  684 ;  Allen  v.  Affleck,  64  How.  Pr.  380.) 

William  Kernan  and  A.  M.  Mills  for  respondent.     It  is 

sufficient  to  authorize  the  interposition  of  the  court  to  grant  a 

separation  that  there  be  ill-treatment  and  personal  injury,  or 

a  reasonable  apprehension  of  personal  injury.     (  Whispell  v. 

Whispell,  4  Barb.  217;  Davies  v.   Davits,   55  Barb.  130; 
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Byhm  v.  Byhin,  17  Abb.  Pr.  20 ;  Uhlmann  v.  Uhlmann,  17 
Abb.  [N.  C]  236 ;  Lutz  v.  Lutz,  31  N.  Y.  S.  R.  718 ;  Straus 
v.  Straus,  67  Hun,  491 ;  Waltermire  v.  Waltermire,  110  N". 
Y.  183;  <fe  J^fo'  v.  de  Meli,  5  Civ.  Pro.  Rep.  306  ;  Evans  v. 
Evans,  1  Hagg.  Const.  35 ;  Mason  v.  Mason,  1  Edw.  Ch.  278.) 
The  decree  of  divorce  in  Kentucky  in  favor  of  the  defendant 
is  no  bar  to  this  action.  (Beckwith  v.  Beckwith,  24  Wkly. 
Dig.  5 ;  Kerr  v.  Kerr,  41  N.  Y.  272 ;  Hoffman  v.  Hoffman, 
46  N.  Y.  30 ;  People  v.  Baker,  76  N.  Y.  78  ;  O'Dea  v.  0'2>«», 
101  N.  Y.  23  ;  Jones  v.  Jones,  108  K  Y.  415  ;  Cross  v.  Cross, 

22  Wkly.  Dig.  309  ;  108  N.  Y.  628  ;  de  Meli  v.  de  Meli,  120 
N.  Y.  485  ;  Rigney  v.  Rigney,  127  N.  Y.  408 ;  Williams  v. 
Williams,  130  N.  Y.  193 ;  Matter  of  De  Oaramo,  86  Hun, 
390 ;  People  v.  Karlsioe,  1  App.  Div.  571 ;  Bell  v.  ife22, 4  App. 
Div.  527.)  Upon  the  findings  of  fact  by  the  court  the  plain- 
tiff had  the  legal  right  to  change  her  residence  and  domicile 
from  the  state  of  Kentucky  to  the  state  of  New  York  as  she 
did,  and  was  and  is  entitled  to  the  decree  granted  to  her.  (2 
Bishop  on  Mar.  &  Div.  §  125  ;  Cheever  v.  Wilson,  9  Wall. 
108 ;  Hunt  v.  Hunt,  72  N.  Y.  217;  RundeU  v.  Van  Inwe- 
gan,  9  Civ.  Pro.  Rep.  328  ;  Mellen  v.  MelUn,  10  Abb.  [K  C] 
329 ;  Dupuy  v.  Wurtz,  53  N.  Y.  556 ;  Prentiss  v.  Butler, 
37  N.  Y.  S.  R.  605  ;  Bassett  v.  Wheeler,  84  N.  Y.  466 ; 
de  Meli  v.  <fe  Meli,  120  N.  Y.  486 ;  Phelps  v.  JT.  1",  IT:  H. 
<&  H.  R.  R.  Co.,  17  App.  Div.  392.)  There  is  no  error  of  law 
in  the  decree  as  to  the  custody  of  the  child.  (People  ex  rel.  v. 
Mercein,  3  Hill,  400  ;  People  ex  rel.  v.  Mercein,  8  Paige,  47 ; 
Mercein  v.  People  ex  rel.,  25  Wend.  64  ;  Matter  of  Ilartman, 

23  Wkly.  Dig.  128 ;  People  ex  rel.  Brush  v.  Brown,  35  Hun, 
324;  Allen  v.  Affleck,  64  How.  Pr.  580;  Code  Civ.  Pro. 
§  1766 ;  Matter  of  Waldron,  13  Johns.  418 ;  Matter  of  Mau- 
rer,  18  Wkly.  Dig.  568  ;  People  ex  rel.  v.  Olmstead,  27  Barb. 
9.)  There  is  no  error  of  law  in  the  decree  as  to  the  allowance 
for  the  support  of  the  child  or  as  to  the  alimony  for  the  plain- 
tiff. (1  Bishop  on  Mar.  &  Div.  §  1302 ;  Cropsey  v.  McKin- 
ney,  30  Barb.  48 ;  Griffin  v.  Banks,  37  X.  Y.  621 ;  Galusha 
v.  Galusha,  116  N.  Y.635;  Code  Civ.  Pro.  §  1337.) 
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Bartlett,  J.  The  defendant  seeks  on  this  appeal  the 
reversal  of  a  judgment  for  limited  divorce  recovered  against 
him  by  his  wife. 

The  judgment  rests  upon  the  finding  of  the  trial  court  that 
the  defendant  had  treated  the  plaintiff  in  such  a  cruel  and 
inhuman  manner  that  it  rendered  it  unsafe  and  improper  for 
her  to  cohabit  with  him  and  justified  her  in  seeking  a  separate 
residence ;  it  gives  her  alimony  and  the  custody  of  the  only 
child  of  the  marriage. 

The  plaintiff,  a  young  lady  of  refinement  and  excellent 
social  position,  was  married,  when  twenty-two  years  old,  to  the 
defendant  at  her  father's  house  in  Clinton,  New  York,  on  the 
17th  day  of  October,  1888.  The  defendant  is  a  young  man 
of  good  family,  a  native  of  Kentucky,  and  at  the  time  of  his 
marriage  resided  witli  his  parents  at  the  city  of  Louisville. 
After  the  wedding  trip  the  plaintiff  and  defendant  took  up 
their  residence  at  the  house  of  defendant's  parents.  On  the 
8th  of  January,  1890,  a  daughter  was  born,  and  is  the  only 
issue  of  the  marriage. 

On  the  3d  of  October,  1891,  the  plaintiff  left  her  husband's 
house  permanently,  taking  the  child  with  her.  On  the  10th 
day  of  October,  1891,  and  before  her  departure  for  the  state 
of  New  York,  the  plaintiff,  her  trustee,  and  the  defendant, 
with  the  advice  of  counsel,  entered  into  a  certain  agreement 
that  will  be  referred  to  later.  Immediately  thereafter  the 
plaintiff  departed  from  the  commonwealth  of  Kentucky  and 
came  to  the  state  of  New  York  with  the  intention,  as  the  trial 
court  finds,  of  changing  her  residence  and  domicile  from 
Kentucky  to"  New  York. 

In  the  month  of  December,  1892,  the  defendant  commenced 
an  action  against  plaintiff  in  Kentucky  for  an  absolute  divorce, 
alleging  that  she  had  abandoned  him  in  the  month  of  October, 
1891,  without  fault  on  his  part,  and  such  abandonment  had 
continued  uninterruptedly  for  the  period  of  more  than  one 
year. 

Under  the  statutes  of  Kentucky  the  proof  of  this  state  of 
facts  entitles  a  plaintiff  to  a  decree  dissolving  the  bonds  of 
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matrimony.  The  defendant  was  not  served  with  process  in 
Kentucky  nor  did  she  appear  in  the  action. 

The  decree  of  divorce  was  obtained  upon  the  assumption 
that  the  defendant  was  a  resident  of  Kentucky  who  had  been 
absent  therefrom  for  four  months,  and  could,  therefore, 
receive  notice  of  commencement  and  pendency  of  the  action 
by  a.  designated  constructive  process. 

The  plaintiff  made  his  formal  proofs,  and  in  the  absence  of 
the  defendant  the  Kentucky  decree  was  entered  about  March 
14th,  1893. 

The  wife  began  the  present  action  for  a  limited  divorce  on 
the  ground  of  cruel  and  inhuman  treatment  in  January,  1893, 
and  the  trial  court  rendered  judgment  in  her  favor  in  June, 
1893.  The  husband  appeared  in  this  case,  was  represented 
by  able  Kentucky  and  New  York  counsel  and  the  issues  were 
thoroughly  tried. 

The  principal  question  presented  by  this  appeal  is  whether 
the  Kentucky  decree  is  a  bar  to  this  action,  the  defendant 
having  set  it  up  in  his  answer.  The  plaintiff  attacked  this 
decree  on  the  ground  that  it  was  entered  by  a  court  having 
no  jurisdiction  of  her  person,  she  being  at  the  time  the  Ken- 
tucky action  was  begun  and  the  decree  therein  entered,  a  resi- 
dent of  the  state  of  New  York. 

On  the  other  hand,  the  defendant  insisted  that  his  wife  was 
at  the  time  referred  to  a  resident  of  Kentucky  and  conse- 
quently bound  by  the  decree.  This  was  one  of  the  issues 
tried  and  decided  in  favor  of  the  wife. 

The  learned  counsel  for  the  defendant  from  Kentucky 
argued  with  great  earnestness  and  ability  that  the  matrimonial 
domicile  of  the  wife  is  that  of  her  husband  and  consequently 
we  are  compelled  by  the  Constitution  of  the  United  States  to 
give  full  faith  and  credit  to  the  decree  in  her  husband's  favor. 
(Art.  4,  sec.  1.)  In  view  of  the  fact  that  we  have  a  finding 
fixing  the  wife's  domicile  in  this  state,  we  are  of  opinion  the 
Kentucky  decree  is  void  as  to  her  under  the  law  as  well  set- 
tled in  this  jurisdiction. 

It  is  undoubtedly  true  that  the  matrimonial  domicile  of  the 
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wife  is  that  of  her  husband,  but  this  general  rule  has  its 
exceptions. 

In  this  case  we  have  the  finding  that  the  plaintiff  was  justi- 
fied in  leaving  her  husband  and  that  her  sole  reason  for  so 
doing  was  his  cruel  and  inhuman  treatment. 

This  court  said  in  Hunt  v.  Hunt  (72  N.  Y.  217),  in  speak- 
ing of  the  general  rule  as  to  the  wife's  domicile  (at  page  242) : 

"  There  are,  however,  exceptions  to  the  rule,  one  of  which  is 
invoked  by  the  plaintiff  in  this  suit,  so  that  in  certain  cases 
a  married  woman  may  have  a  domicile  in  another  jurisdiction 
than  that  of  her  husband.  This  is  so,  when  they  are  living 
apart  under  a  judicial  decree  of  separation,  or  when  the  con- 
duct of  the  husband  has  been  such  as  to  entitle  the  wife  to  an 
absolute  or  limited  divorce.  She  may  acquire  a  separate 
domicile  whenever  it  is  necessary  for  her  to  do  so.  But  the 
right  to  do  so  springs  from  the  necessity  for  its  exercise." 

In  the  case  at  bar  we  have  the  undoubted  right  of  the  plain- 
tiff to  change  her  domicile  under  this  rule,  followed  up  by  the 
finding  that  she  did  so  change  it  to  the  state  of  New  York. 

It  has  been  held  in  many  cases  that  the  jurisdiction  of  the 
court  of  another  state  in  which  judgment  has  been  rendered, 
is  always  open  to  inquiry  in  the  courts  of  this  state ;  and  if 
that  court  has  exceeded  its  jurisdiction,  or  has  not  obtained 
jurisdiction  of  the  parties,  the  proceedings  are  void.  {Kerr 
v.  Kerr,  41  N.  Y.  272  ;  Hoffman  v.  Hoffman,  46  K  Y.  30 ; 
Hunt  v.  Hunt,  72  N.  Y.  217 ;  People  v.  Baker,  76  N.  Y.  78 ; 
O'Bea  v.  O'Dea,  101  N.  Y.  23 ;  Jones  v.  Jones,  108  N.  Y. 
415 ;  de  Melt  v.  de  Meli,  120  N.  Y.  485  ;  Rigney  v.  Itigney, 
127  N.  Y.  408  ;  Williams  v.  Williams,  130  N.  Y.  193.) 

We  have  carefully  examined  the  evidence  and  have  reached 
the  conclusion  that  the  findings  of  the  trial  court  as  to  the 
issues  of  domicile  of  the  plaintiff  and  the  cruel  and  inhuman 
treatment  by  defendant  of  his  wife  are  not  without  evidence 
to  support  them,  and  because  of  their  affirmance  by  the  Gen- 
eral Term  they  are  binding  upon  this  court. 

It,  therefore,  follows  upon  the  facts  and  the  law  that  the 
Kentucky  judgment  is  not  a  bar  to  this  action. 
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It  remains  for  us  to  consider  the  appellant's  points  based  on 
the  alleged  effect  of  the  agreement  entered  into  by  the  plain- 
tiff, her  trustee  and  the  defendant  just  prior  to  plaintiff's  final 
departure  from  Kentucky. 

This  agreement  bears  date  October  10th,  1891.  We  do  not 
regard  this  instrument  as  technically  articles  of  separation 
between  husband  and  wife,  but  rather  an  agreement  to  pro- 
vide for  the  best  interests  of  the  child,  made  in  contemplation 
of  the  fact  that  the  parents  had  separated  and  were  to  live  in 
different  jurisdictions. 

The  opening  recitation  of  the  agreement  refers  to  the 
parties  as  "  having  ceased  to  live  together  as  man  and  wife, 
without  in  any  way  acknowledging  upon  whom  is  the  fault, 
or  condoning  the  conduct  of  the  one  or  the  other  which  has 
led  to  the  existing  state  of  affairs,  or  preventing  any  conse- 
quences which  may  follow,  or  right  which  may  arise  to  either 
party  if  such  status  shall  continue."  This  language  makes  it 
clear  that,  while  the  separation  was  recognized  as  a  fact,  the 
agreement  was  not  to  prejudice  or  affect  existing  rights  of 
either  party  growing  out  of  that  situation. 

The  recitation  clause  further  states  that  the  parties  desire  to 
provide  for  the  best  interests  of  the  child,  and  with  this  view 
they  have  entered  into  the  agreement.  It  provides  for  the 
alternating  custody  of  the  child  by  her  mother  and  the  mother 
of  the  defendant ;  the  defendant  obligates  himself  to  pay  $500 
for  maintenance  of  the  child  during  that  portion  of  the  year 
in  which  she  is  with  her  mother ;  the  wife  is  to  receive  alimony 
at  the  rate  of  $125  a  month,  the  divorce  or  second  marriage 
of  either  party  to  terminate  the  agreement ;.  the  agreement 
was  to  continue  as  to  the  child  until  she  was  fourteen  years 
of  age,  and  as  to  her  mother  until  January  8th,  1904;  if 
divorce  was  granted,  the  provisions  as  to  plaintiff  were  to  be 
carried  into  the  decree. 

There  are  other  details  not  necessary  to  mention.  We  are 
of  opinion  that  the  suit  for  absolute  divorce  brought  by  the 
husband  in  Kentucky  in  December,  1892,  and  the  action  for 
limited  divorce  instituted  by  the  wife  in  this  state  in  January, 
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1893,  both  having  proceeded  to  judgment,  may  be  regarded  as 
a  mutual  abandonment  and  termination  of  the  agreement 
under  its  terms,  and  left  the  court  below  free  to  act  as  it 
deemed  proper  respecting  the  alimony  of  the  wife  and  the 
custody  and  maintenance  of  the  child.  The  provision  of  the 
agreement  for  the  wife's  alimony  was  not  carried  into  the  Ken- 
tucky decree,  but  the  judgment  in  this  action  provides  for  the 
same  amount  of  alimony  per  month  of  $125.00. 

It  is  unnecessary  for  us  to  consider  any  of  the  questions 
which  are  argued  in  the  briefs,  resting  on  the  assumption  that 
the  agreement  was  in  full  force  and  effect  at  the  time  the 
judgment  was  entered  herein  at  Trial  Term.  The  husband 
and  wife  had  sought  relief  in  the  courts,  and  the  interests  of 
the  child  were  safe,  with  the  Supreme  Court  of  this  state 
guarding  her  rights. 

The  judgment  of  the  General  Term  should  be  affirmed, 
with  costs. 

All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not 
sitting. 

Judgment  affirmed. 
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Edward  J.  Merriam,  Appellant,  v.  The  Wood  &  Parker 
Lithographing  Company,  Defendant ;  Benoni  Lockwood, 
Jr.,  Assignee,  Respondent. 

1.  Appeal  — Order  op  Restitution.  Quote,  whether  an  order  of 
restitution  of  the  Appellate  Division,  made  under  section  1823  of  the 
Code  of  Civil  Procedure  on  the  application  of  the  general  assignee  of 
the  defendant  in  an  attachment  suit,  is  a  final  order  in  a  special  proceed- 
ing, within  the  statute  governing  appeals  to  the  Court  of  Appeals  (Code 
Civ.  Pro.  §  190). 

2.  Discretionary  Order.  The  power  of  the  Appellate  Division  to 
grant  restitution  under  section  1323  of  the  Code  of  Civil  Procedure  is 
discretionary  and,  when  the  discretion  has  been  exercised,  its  decision  is 
final,  and  the  Court  of  Appeals  cannot  review  the  resulting  order,  or  any 
question  involved  in  it,  in  the  absence  of  a  certificate. 

Merriam  v.  Wood  &  Parker  L.  Co.,  21  App.  Div.  638,  appeal  dismissed. 


(Argued  January  24,  1898;  decided  March  1,  1898.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  20,  1897. 

The  nature  of  the  order  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Almet  It.  Latson  for  appellant.  The  order  is  appealable  to 
this  court.  (Code  Civ.  Pro.  §§  190,  768,  1240,  1323,  3333, 
3344;  O'Gara  v.  Kearney,  77  N.  Y.  423;  Peri  v.  N.  Y.  C. 
&  H.  It.  P.  P.  Co.,  152  N.  Y.  521 ;  GiUig  v.  Treadwell 
Co.,  151  N.  Y.  552 ;  12  Am.  &  Eng.  Ency.  of  Law,  301, 302 ; 
Dudley  v.  Mayhew,  3  K".  Y.  9 ;  McMahon  v.  Rauhr,  47  N. 
Y.  67 ;  Wilmore  v.  Flack,  96  N.  Y.  512 ;  Hoes  v.  Edison  G. 
EL  Co.,  150  oST.  Y.  87 ;  People  ex  rel.  v.  Campbell,  152  N. 
Y.  51.)  The  summary  method  of  enforcing  restitution  in 
pursuance  bf  the  statute  is  applicable  only  when  a  final  judg- 
ment or  order  has  been  reversed.  (Haebler  v.  Myers,  132 
K  Y.  363;  Code  Civ.  Pro.  §§  190,  445,  1005,  1216,  1292, 
1323,  2142,  2263,  3058 ;  Einstein  v.  C.  C.  Co.,  152  K  Y. 
648.)  Even  though  the  order  reversed  by  the  Appellate 
Division  had  been  a  final  order,  still  the  assignee  respondent 
would  not  be  entitled  to  restitution  in  this  proceeding. 
{Haebler  v.  Myers,  132  N.  Y.  363.)  The  sheriff  is  not  enti- 
tled to  this  fund  or  any  part  thereof.  (Pack  v.  Gilbert,  124 
N.  Y.  612;  Haebler  v.  Myers,  132  1ST.  Y.  363.) 

John  J.  Townsend  for  respondent.  The  $2,635.91  paid  to 
the  plaintiff  by  the  sheriff  was  so  paid  by  virtue  of  the  attach- 
ment, and  lost  to  the  assignee  by  means  of  the  erroneous 
Special  Term  order,  since  reversed ;  restitution  is,  therefore, 
proper,  either  directly  to  the  assignee  or  to  the  sheriff,  as 
directed  by  the  court  below  in  its  discretion.  (Britton  v. 
Phillips,  24  How:  Pr.  Ill ;  Marvin  v.  B.  I.  M.  Co.,  56  N. 
Y.  671 ;  Coster  v.  Peters,  7  Robt.  386 ;  Murray  v.  Berdell, 
98  N.  Y.  480;  Haebler  v.  Myers,  132  N.  Y.  363 ;  Gillig  v. 
Treadwell  Co.,  151  N.  Y.  552 ;  People  ex  rel.  v.  Saekeit,  15 
App.  Div.  290.)     It  was  in  the  discretion  of  the  court  below 
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whether  to  grant  restitution  upon  motion,  or  to  remit  the 
assignee  to  an  action  in  indebitatus  assumpsit,  {llaebler  v. 
Myers,  132  N.  Y.  363 ;  Lott  v.  Swezey,  29  Barb.  87 ;  Gillig 
v.  Treadwell  Co.,  151  N.  Y.  552.)  Where  it  is  discretionary 
with  the  court  below  to  allow  either  of  two  remedies  this  court 
will  not  interfere.  {Beards  v.  Wheeler,  76  N.  Y.  213 ;  P.  *V. 
Bank  v.  Bayne,  140  N.  Y.  321.) 

O'Brien,  J.  This  is  an  appeal  from  an  order  granting 
restitution  under  section  1323  of  the  Code,  made  under  the 
following  circumstances :  On  November  7, 1896,  the  defend- 
ant, a  domestic  corporation,  made  an  assignment  to  one  Lock- 
wood  for  the  benefit  of  creditors.  The  assignee  proceeded  to 
execute  the  trust,  but  found  substantially  all  the  assigned 
property  in  the  hands  of  the  sheriff  who  held  it  under  judg- 
ments and  attachments  obtained  prior  to  the  assignment.  One 
of  the  attachments  was  granted  and  served  two  days  before 
the  assignment  in  an  action  against  the  corporation  by  the 
plaintiff,  and  that  is  the  action  in  which  the  proceedings  now 
sought  to  be  reviewed  in  this  court  were  had.  The  assignee 
made  a  motion  to  the  court  in  the  action  to  vacate  the  attach- 
ment, which  was  denied  by  an  order  to  that  effect  entered 
January  26,  1897.  On  the  day  after  the  entry  of  this  order 
the  sheriff  sold  the  property  in  his  hands  under  stipulations 
from  the  various  creditors  who  had  obtained  liens  by  judg- 
ment and  execution  or  by  attachment.  On  the  23d  of  Feb- 
ruary, 1897,  the  plaintiff  recovered  judgment  in  the  action 
against  the  corporation  and  issued  execution  thereon.  On 
March  1,  1897,  the  sheriff  paid  to  the  plaintiff  the  amount  of 
the  judgment,  $2,726.80,  from  the  proceeds  of  the  sale  of  the 
property  attached,  but  in  the  meantime,  and  before  the  pay- 
ment was  made,  the  avssignee  had  appealed  from  the  order 
denying  the  original  motion  to  vacate  the  attachment.  The 
appeal  was  decided  July  2,  1897,  and  the  order  appealed  from 
was  reversed,  and  the  original  motion  to  vacate  the  attach- 
ment was  granted.  The  effect  of  the  decision  was  that  the 
plaintiff  had  in  his  hands  the  money  represented  by  the  judg- 
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ment,  though  the  attachment  under  which  he  had  obtained  it 
had  been  vacated. 

On  the  8th  of  October,  1897,  the  Appellate  Division,  on 
motion  of  the  assignee,  ordered  that  the  plaintiff  make  restitu- 
tion to  the  assignee,  and  pay  over  to  him  the  money  thus 
received.  It  is  from  that  order  that  this  appeal  has  been 
taken.  Section  190  of  the  Code  permits  appeals  to  this  court 
as  matter  of  right  in  three  cases  only :  (1)  From  judgments 
finally  determining  actions.  (2)  From  orders  finally  deter- 
mining special  proceedings.  (3)  From  orders  granting  new 
trials  on  exceptions,  where  the  appellant  stipulates  that,  upon 
affirmance,  judgment  absolute  shall  be  rendered  against  him. 
If  the  order  in  this  case  does  not  fall  within  some  one  of  the 
three  classes  specified,  we  have  no  power  to  review  it.  Of 
course,  it  is  not  a  final  judgment  in  an  action,  or  an  order 
granting  a  new  trial,  and  this  leaves  the  appellant  no  ground 
to  stand  upon  here,  unless  he  can  show  that  it  is  a  final  order 
in  a  special  proceeding. 

There  is,  perhaps,  some  confusion  in  the  cases  with  respect 
to  the  question  as  to  what  is  or  is  not  a  final  order  in  a  special 
proceeding.  (Gillig  v.  TreadweU  Co.,  151  N.  Y.  552;  Peri 
v.  N.  Y.  C.  &  II.  R.  R.  R.  Co.,  152  N.  Y.  521 ;  Einstein  v.  Cli- 
max Cycle  Co.,  Id.  648 ;  Tawnsend  v.  Chapin,  Id.  649.)  In  this 
case,  when  the  assignee  made  the  motion  to  vacate  the  attach- 
ment, he  had  acquired  an  interest  in  the  defendant's  property 
through  the  assignment.  Though  not  a  party,  he  stood  in 
place  of  the  defendant,  and  was  permitted,  under  section  682 
of  the  Code,  to  intervene  in  the  action  and  take  such  proceed- 
ings as  the  defendant  could  take.  The  proceeding  which  he 
took  was  to  make  a  motion  in  the  action,  and  it  must  be  con- 
fessed that  it  is  difficult  to  call  that  a  special  proceeding.  But 
the  nature  of  that  order  is  not  directly  involved  here.  The 
order  before  us  now  is  an  original  order  of  the  Appellate 
Division  granting  restitution.  It  was  entitled  and  made  in 
the  action,  and  would  seem  to  be  simply  a  motion  or  applica- 
tion in  the  action,  incidental  to  it,  and  not  in  any  just  sense  a 
distinct  or  independent  proceeding. 
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But,  however  the  order  may  be  classified,  whether  in  an 
action  or  a  special  proceeding,  it  is  quite  clear  that  the  assignee 
was  not  entitled  to  it  as  an  absolute  right.  The  court  could 
grant  or  withhold  the  relief  in  its  discretion.  (Haebler  v. 
Myers,  132  N.  Y.  363.) 

The  provision  of  the  Code  on  the  subject  of  restitution  is  as 
follows : 

"  §  1323.  When  a  final  judgment  or  order  is  reversed  or 
modified,  upon  appeal,  the  appellate  court,  or  the  General  Term 
of  the  same  court,  as  the  case  may  be,  may  make  or  compel 
restitution  of  property,  or  of  a  right,  lost  by  means  of  the 
erroneous  judgment  or  order ;  but  not  so  as  to  affect  the  title 
of  a  purchaser  in  good  faith  and  for  value." 

The  court,  instead  of  leaving  the  assignee  to  pursue  his 
remedy  for  what  had  been  lost  by  the  erroneous  order  to  an 
action,  as  it  might  have  done,  exercised  its  discretion  to  grant 
summary  relief.  In  the  determination  of  such  an  application, 
even  though  important  questions  of  law  are  involved,  as  the 
learned  counsel  for  the  plaintiff  claims,  the  decision  is  final, 
and  this  court  cannot  review  the  order,  nor  any  question 
involved  in  it,  in  the  absence  of  a  certificate  of  the  court 
below. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Gray, 
J.,  absent. 

Appeal  dismissed. 


In  the  Matter  of  the  Probate  of  the  Will  of  Joseph  Thorne, 

Deceased. 

May  Thorne  Brantinoham,  Appellant,  v.  Eunice  E.  Huff, 

Proponent,  Respondent. 

1.  Adoption  of  Children.  The  adoption  of  children  was  unknown 
to  the  common  law  of  England,  and  exists  in  this  country  only  by  virtue 
of  statute. 

2.  Statute  Legalizing  Adoption  —  L.  1873,  Cn.  830  —  Construc- 
tion of  Saving  Clause.  The  saving  clause  in  the  first  general  statutory 
provision  in  this  state  for  the  adoption  of  children  (L.  1873,  ch.  830,  §  13), 
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to  the  effect  that  nothing  therein  contained  should  prevent  the  adoption  of 
any  child  theretofore  made  according  to  any  method  practiced  in  this 
state  from  having  the  effect  of  an  adoption  thereunder,  had  reference 
only  to  those  forms  of  adoption  theretofore  existing  by  virtue  of  special 
statutory  enactments  contained  in  the  charters  of  charitable  societies,  and 
was  not  intended  to  legalize  private  agreements  executed  without  author- 
ity of  law  and  containing  no  safeguards  as  to  the  transmission  of 
property. 
Matter  of  Thorne,  23  App.  Div.  624,  affirmed. 

(Argued  January  24,  1898 ;  decided  March  1,  1808.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in. the  second  judicial  department,  entered 
December  17,  1897,  affirming  an  order  of  the  Surrogate's 
Court  of  Westchester  county  dismissing  the  petition  of  the 
appellant  for  leave  to  intervene  and  tile  objections  to  the 
probate  of  the  will  of  Joseph  Thorne,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alex.  Thain  for  appellant.  The  adoption  in  the  case  at 
bar  was  lawful,  and  has  the  effect  of  an  adoption  under  chap- 
ter 272,  Laws  of  1896.  (L.  1873,  ch.  830,  §  13;  Carroll  v. 
Collins,  6  App.  Div.  106 ;  Matter  of  Beach,  154  N.  Y.  242 ; 
Matter  of  Snook,  2  Hilt.  566 ;  Penal  Code,  §  451 ;  Matthews 
v.  Matthews,  154  N.  Y.  288 ;  Williams  v.  Hutchinson,  3  N. 
Y.  318.)  Lawful  adoption,  per  se,  conferred  no  property 
rights  upon  the  child  so  adopted.  (4  Kent's  Comm.  382,  3S5, 
386.)  Adoptions  were  recognized  in  this  state  long  before  the 
passage  of  any  act  either  providing  for  or  legalizing  them. 
(  Williams  v.  Hutchinson,  3  N.  Y.  312  ;  Sharp  v.  Cropsey,  11 
Barb.  224.)  The  indenture,  although  apparently  in  terms  lim- 
iting the  adoption  until  the  child  became  eighteen  years  of 
age,  in  fact,  created,  and  was  intended  to  establish,  the  relation 
of  parent  and  child  between  the  parties.  (Sitmnons  v.  Bur- 
rell,  8  Misc.  Rep.  388.)  A  child  adopted  before  the  passage 
of  the  statute  conferring  property  rights  takes  under  a  statute 
granting  such  rights  passed  after  adoption.  {Dodin  v.  Dodin, 
16  App.  Div.  42.)  The  appellant  should  have  been  allowed 
to  intervene.     {Matter  of  Gregory,  13  Misc.  Rep.  303.) 
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W.  P.  Prentice  for  respondent.  The  appellant  has  no 
right  of  intervention  in  this  matter,  and  was  never  an  adopted 
child  of  the  testator.  {Carroll  v.  Collins,  6  App.  Div.  106; 
Hill  v.  Nye,  17  Hun,  457;  McMannis  v.  Butler,  49  Barb. 
176;  Wood  v.  Oakley,  11  Paige,  400;  Morrison  v.  Sessions^ 
70  Mich.  297 ;  Ballard  v.  Ward,  89  Penn.  St.  358 ;  Abney 
v.  De  Loach,  84  Ala.  393;  Code  Civ.  Pro.  §  2556.)  There  is 
no  force  in  the  evidence  sought  to  be  introduced  by  the 
appellant  by  witness  Walsh,  of  what  he  characterizes  as 
attempts  at  adoption  prior  to  December  21,  1863,  shown  by 
the  books  of  the  commissioners  of  charities  and  corrections. 
{Carroll  v.  Collins,  6  App.  Div.  110;  Williams  v.  Hutchin- 
son, 3  N.  Y.  312 ;  Dodin  v.  Dodin,.  16  App.  Div.  42 ;  L. 
1887,  ch.  703.) 

Bartlett,  J.  The  petitioner,  May  Thorne  Brantingham, 
the  appellant,  seeks  to  intervene  in  the  matter  of  the  probate 
of  the  will  of  Joseph  Thorne,  deceased,  on  the  ground  that 
she  is  his  lawfully  adopted  child  and  interested  in  the  distri- 
bution of  his  estate.  It  is  found  by  the  Surrogate's  Court  of 
Westchester  county  that  on  the  21st  day  of  December,  1863, 
at  the  city  of  New  York,  Joseph  Thorne,  and  Elizabeth,  his 
wife,  attempted  to  adopt  the  petitioner  when  she  was  one 
year  and  eleven  months  old  (her  father  being  dead)  with  the 
consent  of  her  mother  and  the  superintendent  of  the  out-door 
poor,  acting  on  behalf  of  the  commissioners  of  public  charities 
and  correction  of  the  city  of  New  York. 

This  act  of  attempted  adoption  is  established  by  the  pro- 
duction of  a  written  indenture  or  agreement  duly  executed,  to 
continue  until  the  infant  attained  the  age  of  eighteen  years. 

It  is  further  found  that,  in  pursuance  of  this  agreement, 
the  petitioner  became  a  member  of  the  household  of  Joseph 
Thorne  and  Elizabeth,  his  wife,  and  that  they  maintained  the 
relation  of  foster  parents  toward  her  down  to  the  time  of  their 
death  in  the  year  1897. 

These  findings  were  followed  by  the  legal  conclusion  that 
the  relation  of  adopted  child  and  foster  parents  was  not  estab- 
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lished  by  this  agreement,  for  the  reason  that,  at  the  time  of  its 
execution,  there  was  no  statute  in  this  state  authorizing  such 
an  adoption.     The  petition  was  dismissed. 

The  Appellate  Division  affirmed  the  order  of  the  Surro- 
gate's Court. 

The  adoption  of  children  and  strangers  to  the  blood  was 
known  to  the  Athenians  and  Spartans,  the  Romans  and  ancient 
Germans. 

This  subject  is  discussed  by  many  writers.  The  provisions 
of  the  Roman  law,  as  modified  by  Justinian,  were  transmitted 
to  the  modern  nations  of  Europe,  and  appear  in  the  Code 
Civil  of  France  and  in  the  Spanish  law.     (31  Cent.  L.  J.  66.) 

This  form  of  domestic  relation  was,  however,  unknown  to 
the  common  law  of  England,  and  exists  in  this  country  only 
by  virtue  of  statute.  (Morrison  v.  Session^  Estate,  70  Mich. 
297-305;  Ballard  v.  Ward,  89  Pa.  St.  358;  Abney  v. 
Be  Loach,  84  Ala.  393 ;  Carroll  v.  Collins,  6  App.  Div.  106.) 

The  first  general  statutory  provision  in  this  state  is  con- 
tained in  the  Laws  of  1873  (Ch.  830),  entitled  "  An  act  to 
legalize  the  adoption  of  minor  children  by  adult  persons." 
This  act,  after  providing  for  adoption  in  detail,  contains  in  its 
last  section  this  saving  clause:  "Nothing  herein  contained 
shall  prevent  proof  of  the  adoption  of  any  child,  heretofore 
made  according  to  any  method  practiced  in  this  state,  from 
being  received  in  evidence,  nor  such  an  adoption  from  having 
the  effect  of  an  adoption  hereunder." 

The  10th  section  of  the  act  provides  that  the  child  should 
have  all  the  rights  and  be  subject  to  all  the  duties  of  the  rela- 
tion of  parent  and  child,  except  the  rights  of  inheritance. 
Subsequently  this  section,  by  Laws  of  1887,  chapter  703, 
was  amended  so  as  to  confer  the  rights  of  inheritance.  These 
statutory  provisions  remained  in  force  until  the  enactment  of 
the  Domestic  Relations  Law  (Ch.  272,  Laws  1896,  sections  60 
to  68). 

These,  in  brief,  are  the  general  statutory  provisions  in  this 
state  in  the  matter  of  adopting  minor  children,  and  it  is  obvi- 
ous that  the  attempted  adoption  of  the  petitioner  in  1863  was 
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without  legal  sanction,  unless  it  be  true,  as  is  contended  by 
counsel  for  the  appellant,  that  the  saving  clause  already 
quoted  from  the  act  of  1873  was  intended  to  legalize  all  pri- 
vate agreements  for  adoption  previously  executed.  While 
there  has  been  some  diversity  of  opinion  in  the  lower  courts 
as  to  the  precise  meaning  of  this  clause,  we  think  the  only 
construction  permissible  is  that  it  refers  to  those  forms  of 
adoption  theretofore  existing  by  virtue  of  special  statutory 
enactments  contained  in  the  charters  of  charitable  societies 
that  received  destitute  and  homeless  children,  and  whose 
officers  were  permitted  to  execute  agreements  of  adoption  on 
their  behalf  with  suitable  persons  willing  to  assume  the  obli- 
gations of  parents.  This  is  illustrated  by  the  act  to  incor- 
porate the  American  Female  Guardian  Society,  a  well-known 
charitable  institution  in  the  city  of  New  York.  (Ch.  244, 
Laws  of  1849.)  Section  6  of  this  act  provides  in  substance 
that  where  a  child  is  surrendered  to  the  management  of  the 
society,  it  shall  be  lawful  for  the  board  of  managers,  in  their 
discretion,  to  place  such  child  by  adoption  or  service  in  some 
suitable  employment  and  with  some  proper  person  or  persons. 

It  is  obvious  that  the  legislature  did  not  have  in  contempla- 
tion the  legalizing  of  private  agreements  executed  without 
authority  of  law  and  containing  no  safeguards  or  restrictions 
of  any  kind  as  to  the  transmission  of  property.  Any  such 
construction  of  the  saving  clause  in  the  act  of  1873  might 
seriously  affect  the  titles  to  real  estate  and  introduce  many 
elements  of  danger. 

It  follows  that  the  agreement  in  this  case,  relied  on  to  create 
the  relation  of  foster  parents  and  adopted  child,  worked  no 
such  result,  and  that  the  order  appealed  from  should  be 
affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 
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Charles  J.   Close,   Respondent,  v.   Edward   W.   Potter,         168  727l 

Appellant. 

1.  Corporations  —  Stockholders' Liability.  The  personal  liability 
of  stockholders,  as  it  theretofore  existed  under  the  Manufacturing  Act  of 
1848  (Ch.  40),  namely,  until  the  whole  amount  of  the  capital  stock  of  the 
corporation  shall  have  been  paid  in  and  a  certificate  thereof  filed  and 
recorded,  was  preserved  not  only  under  the  Stock  Corporation  Law  of 
1890  (Ch.  564),  but  also  under  the  amended  Stock  Corporation  Law  of 
1892  (Ch.  688),  as  to  debts  of  the  corporation  incurred  before  its  adoption. 

2.  Stock  Corporation  Law  —  Preservation  op  Stockholders'  Lia- 
bility. Although  the  saving  and  construction  clauses  of  the  Stock  Cor- 
poration Law  of  1890  (Ch.  564,  §§  71,  72),  which  had  the  effect  of  pre- 
serving under  that  law  an  existing  liability  of  stockholders  under  the 
Manufacturing  Act  of  1848,  were  not  incorporated  in  the  amended  Stock 
Corporation  Law  of  1892  (Ch.  688),  yet  the  equivalent  thereof  was  accom- 
plished by  their  incorporation  in  the  Statutory  Construction  Law  of  1892 
(Ch.  677,  §§  31,  32),  which  was  enacted  and  approved  simultaneously 
with  the  amended  Stock  Corporation  Law.  and  continued  the  liability  of 
stockholders  theretofore  existing  into  the  new  and  amended  law. 

3.  Limitation  of  Action  against  Corporation  Precedent  to 
Stockholders'  Liability.  The  exemption  of  stockholders  from  per- 
sonal liability  for  debts  of  the  corporation,  under  the  act  of  1848,  "  unless 
a  suit  shall  be  brought  for  the  collection  of  such  debt  against  such  com- 
pany within  one  year  after  the  debt  shall  become  due  "  (§  24),  was  pre- 
served as  to  a  debt  contracted  prior  to  the  taking  effect  of  the  Stock 
Corporation  Law  of  1890,  and,  as  to  such  a  debt,  was  not  affected  by  the 
substitution  of  the  words  "two  years"  for  "  one  year"  in  the  latter  act 
(§58). 

4.  Running  op  Statute  not  Prevented  by  Renewal  Notes.  The 
giving  of  renewal  notes  by  the  corporation  does  not  operate  to  prevent 
the  running  of  the  statutory  limitation  upou  stockholders'  liability  for 
the  original  indebtedness. 

5.  Invalid  Claim  against  Stockholders.  Notes  issued  in  the  name 
of  a  corporation  do  not  constitute  valid  claims  as  against  its  stockholders, 
when  not  issued  in  the  regular  or  ordinary  course  of  business  of  the  cor- 
poration, but  issued  by  trustees  who  had  no  right  to  act,  by  reason  of 
having  parted  with  their  stock,  and  at  a  meeting  not  duly  notified,  and  as 
a  scheme  on  the  part  of  those  acting  as  officers  of  the  corporation  to  saddle 
its  liability  upon  its  stockholders,  and  in  that  way  to  make  good  claims 
of  their  own  against  the  corporation. 

6.  Bona  Fide  Holder.  The  statutory  cause  of  action  for  the  enforce- 
ment of  stockholders'  personal  liability  is  not  governed  by  the  rules  con- 
trolling commercial  paper;  and  it  seems  that  the  rules  applicable  to  a 
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bona  fide  holder  as  against  the  maker  are  not  available  to  a  plaintiff  seek- 
ing to  enforce  stockholders'  liability,  based  upon  a  note  made  by  the 
corporation. 

7.  Question  of  Fact.  Proof  that  the  holder  of  notes  made  in  the 
name  of  a  corporation  knew  that  the  corporation  was  insolvent  and  that 
the  uotes  had  been  issued  after  such  insolvency  had  become  known,  and 
that  he  was  aware  that  the  stock  authorized  by  the  corporation  had  not 
been  fully  issued  and  paid  for,  and  that  the  notes  were  payable  to  the  cor- 
poration and  were  transferred  to  himself  without  other  indorsement  than 
that  of  the  corporation,  is  sufficient  to  raise  a  question  of  fact  as  to  whether 
he  is  a  bona  fide  holder. 

Clou  v.  Potter,  11  Misc.  Rep.  729,  reversed. 

(Argued  January  25,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  Buffalo,  entered  January  12,  1895,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  F.  Williams  for  appellant.  Defendant's  motion  for 
dismissal  of  plaintiff's  complaint  at  the  opening  of  the  trial, 
on  the  ground  that  under  the  statute  in  force  at  the  time  the 
action  was  commenced  the  complaint  did  not  state  a  cause  of 
action,  should  have  been  granted.  (L.  1892,  ch.  688 ;  L. 
1890,  ch.  564  ;  Const.  U.  S.  art.  1,  §  10  ;  Ochiltree  v.  /.  R.  li. 
Co.,  21  Wall.  249  ;  Booth  v.  Campbell,  37  Md.  522  ;  Thomp- 
son on  Stockholders,  §  38 ;  Cooley  on  Const.  Lim.  287 ;  Const. 
N.  Y.  art.  8,  §  1.)  The  court  erred  in  not  granting  the 
defendant's  motion  for  a  nonsuit  on  the  ground  that  the  plain- 
tiff did  not  prove  that  the  note  on  which  judgment  was 
obtained  against  the  American  Bit  Brace  Company  was  a  valid 
note  of  the  corporation.  (F.  Nat  Bank  v.  C  IF.  IF. 
Co.,  56  Hun,  412;  Huntington  v.  Attrill,  118  N.  Y. 
365;  C  Xat  Bank  v.  Colwell,  132  N.  Y.  250.)  When 
suit  was  brought  against  the  American  Bit  Brace  Company, 
the  debt  had  not  fully  become  due,  and  judgment  on  the  claim 
against  the  company  was  not  properly  obtained.     Hence  the 
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plaintiff  cannot  recover  in  this  suit.  (L.  1848,  ch.  40,  §  24 ; 
Mason  v.  N.  T.  S.  M.  Co.,  27  Hun,  307 ;  B.  M.  Nat.  Bank 
v.  Bliss,  89  N.  Y.  338 ;  Griffeth  v.  Green,  129  N.  Y.  517.) 
The  liability  of  the  stockholders,  including  the  defendant,  as 
to  the  greater  part  of  this  indebtedness,  if  not  controlled  by 
the  law  in  force  at  the  time  of  commencing  the  action,  viz.,  the 
Stock  Corporation  Law  of  1892,  must  be  governed  by  section 
24,  chapter  40,  Laws  of  1848,  and,  therefore,  all  of  the  debt, 
excepting  $1,025,  had  outlawed  before  commencing  this  action. 
{Hardman  v.  Sage,  124  N.  Y.  35 ;  Parrott  v.  Colby,  6  Hun, 
55  ;  71  N.  Y.  597.)  The  defendant  should  have  been  allowed 
to  go  to  the  jury  upon  the  question  whether  there  was  not  a 
scheme  to  extend  the  time  of  payment  of  an  indebtedness 
which  was  outlawed  so  far  as  the  stockholders  were  concerned, 
and  revive  the  same ;  and  also  upon  the  proposition  as  to 
whether  Mrs.  Gertrude  E.  Lee  and  the  plaintiff  were  not  put 
upon  their  notice  under  all  the  circumstances  connected  with 
the  transaction  to  ascertain  the  bona  fides  of  the  notes  in  ques- 
tion, and  especially  to  ascertain  whether  the  indebtedness 
represented  by  said  notes  was  such  that  the  stockholders  could 
be  held  therefor,  and,  hence,  were  not  protected  by  the  law 
merchant  as  holders  of  promissory  notes  for  value  before 
maturity  so  far  as  the  liability  of  stockholders  was  concerned. 
{King  v.  U.  L  Works,  11  N.  Y.  Supp.  603 ;  Throop  v.  H.  Z. 
Co.,  125  N.  Y.  530 ;  Dickson  v.  Mayer,  12  N.  Y.  Supp.  651.) 

Simon  Fleisch?nann  for  respondent.  The  defendant's  lia- 
bility in  this  action  must  be  determined  by  the  provisions  of 
the  Stock  Corporation  Law  as  it  stood  from  May  1,  1891,  the 
time  at  which  it  went  into  effect,  until  May  18,  1892,  when  it 
Avas  amended.  (L.  1890,  ch.  564,  §§  1,  57, 58,  70,  72,  73 ;  L. 
1892,  ch.  688 ;  Close  v.  Beats,  2  Misc.  Rep.  1  ;  3  R.  S.  [8th 
ed.]  1957,  1960,  §§  10,  24 ;  Troy  W.  M.  Co.  v.  Saxony  W. 
Mills,  4  Misc.  Rep.  245  ;  People  ex  rel.  v.  Bell,  4  N.  Y.  Supp. 
869 ;  Bank  of  Metropolis  v.  Faber,  1  App.  Div.  341 ;  Otir 
man  v.  Hoffman,  6  Misc.  Rep.  56 ;  Bank  of  Metropolis  v. 
Faber,  150  N.  Y.  200 ;  Randolph  v.  Lamed,  27  N.  J.  Eq. 


148  Close  v.  Potter.  [Mar., 

Points  of  counsel.  [Vol.  155. 

557;  Matter  of  K.  C.  S.  Co.,  13  App.  Div.  50.)  The  amend- 
ment of  the  Stock  Corporation  Law  in  1892,  modifying  the 
liability  of  stockholders,  cannot  affect  the  defendant's  liability 
in  this  suit,  as  the  new  law  did  not  go  into  effect  until  after/ 
the  indebtedness  in  suit  was  incurred,  and  a  construction 
relieving  stockholders  from  liability  on  an  existing  contract 
obligation  would  be  in  violation  of  the  Constitution  of  the 
United  States  and  of  the  Statutory  Construction  Law  of  this 
state.  (L.  1890,  ch.  564,  §  57 ;  L.  1892,  ch.  687,  §  36 ;  L. 
1892,  ch.  688,  §  54 ;  Corning  v.  McCuUaugh,  1  K  Y.  47 ; 
Story  v.  Furman,  25  N.  Y.  214 ;  Wiles  v.  Say  dam,,  64  N. 
Y.  173  ;  Cochran  v.  Wiechers,  119  N.  Y.  399 ;  Rogers  v. 
Becker,  131  N.  Y.  490 ;  King  v.  Duncan,  38  Hun,  461 ; 
Conant  v.  Van  Schaick,  24  Barb.  87 ;  Pfohl  v.  Simpson,  50 
How.  Pr.  341 ;  Hawthorne  v.  CaUf  2  Wall.  10 ;  Moss  v. 
Oakky,  2  Hill,  265,  269 ;  Allen  v.  Sewall,  2  Wend.  327.) 
The  notes  issued  by  the  company  in  the  hands  of  plaintiff,  a 
honafide  holder  for  value  before  maturity,  were  of  the  same 
force  and  effect  as  if  they  had  been  made  by  a  person  or  firm 
payable  to  the  order  of  a  particular  person  and  by  the  payee 
indorsed  specifically  to  the  holder.  (2  R.  S.  [9th  ed.]  1851, 
§  5 ;  Central  Bank  of  B.  v.  Lang,  1  Busw.  202 ;  Rowland 
v.  Bates,  20  N.  Y.  Supp.  373 ;  Plets  v.  Johnson,  3  Hill,  112 ; 
1  Daniel  on  Neg.  Inst.  §  812 ;  Cheney  v.  Stone,  29  Fed.  Eep. 
900 ;  Wilson  v.  M.  F.  R.  Co.,  120  N.  Y.  145.)  The  notes  in 
suit  were  in  themselves  valid  and  binding  obligations  of  the 
American  Bit  Brace  Company,  and,  moreover,  represented  a 
valid  indebtedness  of  the  company  to  their  full  amount. 
(L.  1890,  ch.  563,  §§  8,  20 ;  L.  1848,  ch.  40,  §§  3, 7 ;  W.  <&  B. 
Co.  v.  Rochester  &  K.  F.  L.  Co.,  4  Misc.  Rep.  570 ;  Donnelly 
v.  Pancoast,  15  App.  Div.  323;  Hamilton  T.  Co.  v.  Clemes, 
17  App.  Div.  152 ;  Ilutchings  v.  St.  Z.,  etc.,  Co.,  68  Hun,  33 ; 
Rathhun  v.  Snow,  123  N.  Y.  343;  Hoag  v.  Lamont,  60  N. 
Y.  96 ;  Grant  v.  Treadwell  Co.,  1  App.  Div.  367 ;  Cone  v. 
Empire  P.  Mills,  12  App.  Div.  314 ;  F.  A:  Bank  v.  F.  S. 
<&  G.  S.  F.  R.  R.  Co.,  137  X.  Y.  231 ;  Moss  v.  Averell,  10 
N.  Y,  449.)     The  two  $5,000  notes  of  the  company  were  in 
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no  sense  renewals  of  the  old  Preston  notes,  and,  if  they  were, 
it  would  not  avail  the  defendant  as  a  defense  to  plaintiffs 
claim  in  this  suit.    {Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521.) 

Bajitlett,  J.  This  action  was  brought  to  charge  the 
defendant,  as  a  stockholder  of  the  American  Bit  Brace  Com- 
pany, with  the  sum  of  $2,400,  being  the  par  value  of  the  stock 
owned  by  him,  on  certain  promissory  notes  held  by  the  plain- 
tiff issued  by  the  corporation,  upon  the  ground  that  the  capi- 
tal stock  had  never  been  paid  into  the  company  in  full,  or  a 
certificate  thereof  filed  as  required  by  the  statute. 

The  American  Bit  Brace  Company  was  organized  as  a  cor- 
poration in  1S87  under  the  Manufacturing  Act  of  1848,  with 
a  capital  stock  of  $50,000,  divided  into  five  hundred  shares  of 
$100  each  ;  475  shares  of  the  stock  had  been  issued  and  paid 
for  in  cash,  leaving  25  shares,  amounting  to  $2,500,  unissued. 
The  defendant  contends  that  he  is  not  liable  under  existing 
statutes. 

The  Laws  of  1848,  chapter  40,  §  10,  provides  that  "  All  the 
stockholders  *  *  *  shall  be  severally  individually  liable 
to  the  creditors  of  the  company  in  which  they  are  stockhold- 
ers, to  an  amonnt  equal  to  the  amount  of  stock  held  by  them 
respectively  for  all  debts  and  contracts  made  by  such  com- 
pany, until  the  whole  amount  of  capital  stock  fixed  and  limited 
by  such  company  shall  have  been  paid  in,  and  a  certificate 
thereof  shall  have  been  made  and  recorded,"  etc.  In  1890 
there  was  a  general  revision  of  the  statutes  with  reference  to 
stock  corporations,  which  went  into  effect  on  the  1st  day  of 
May,  1891,  in  which  the  provision  alluded  to  was,  in  substance, 
re-enacted  and  the  statute  of  1848  repealed.  (L.  1890,  ch. 
564,  §§  57,  73.)  It  was,  however,  provided  that  "  The  repeal 
of  a  law  or  any  part  of  it  specified  in  the  annexed  schedule 
shall  not  affect  or  impair  any  act  done,  or  right  accruing, 
accrued  or  acquired,  or  liability,  penalty,  forfeiture,  or  punish- 
ment incurred  prior  to  May  1,  1891,  under  or  by  virtue  of 
any  law  so  repealed,  but  the  same  may  be  asserted,  enforced, 
prosecuted,  or  inflicted  as  fully  and  to  the  same  extent,  as  if 
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such  law  had  not  been  repealed."  And  further,  "  The  pro- 
visions of  this  chapter,  so  far  as  they  are  substantially  the 
same  as  those  of  laws  existing  on  April  30th,  1891,  shall  be 
construed  as  a  continuation  of  such  laws,  modified  or  amended 
according  to  the  language  employed  in  this  chapter,  and  not 
as  new  enactments."  (Id.  §§  71,  72.)  In  1892,  by  chapter 
688,  §  54,  the  Stock  Corporation  Law  was  amended  so  as  to 
provide  that  "  The  stockholders  of  every  stock  corporation 
shall,  jointly  and  severally,  be  personally  liable  to  its  creditors, 
to  an  amount  equal  to  the  amount  of  the  stock  held  by  them 
respectively,  for  every  debt  of  the  corporation,  until  the  whole 
amount  of  its  capital  stock  issued  and  outstanding  at  the  time 
such  debt  was  incurred  shall  have  been  fully  paid." 

This  statute  was  approved  on  the  18th  day  of  May,  1892, 
and  went  into  force  simultaneously  with  the  Statutory  Con- 
struction Law  (L.  1892,  ch.  677,  §§31,  32),  which  is,  in  sub- 
stance, the  same  as  sections  71  and  72  referred  to  in  the  Laws 
of  1890.  Under  the  provisions  of  the  act  of  1892  stockhold- 
ers are  no  longer  liable  to  the  creditors  of  the  corporation 
until  the  whole  amount  of  the  capital  stock  shall  have  been  paid 
in  and  a  certificate  thereof  filed  and  recorded  ;  they  are  liable 
only  until  the  capital  stock  issued  and  outstanding  at  the  time 
the  debt  was  incurred  shall  have  been  paid  in  full.  As  we  have 
seen,  $47,500  of  the  capital  stock  of  the  American  Bit  Brace 
Company  had  been  issued  and  paid  for  in  full.  The  stock- 
holders, therefore,  would  not  be  liable  under  the  provisions 
of  this  act  if  the  debts  of  the  corporation  had  been  incurred 
after  the  adoption  of  this  provision  ;  but  it  seems  to  be  con- 
ceded that  the  debts  upon  which  this  action  is  founded  were 
incurred  prior  to  its  adoption,  and  the  question  raised  with 
reference  thereto  is  as  to  whether  the  liability  of  the  stock- 
holders as  it  existed  under  former  statutes  was  continued 
under  the  later  enactment. 

The  liabilitv  of  stockholders  differs  from  that  of  officers 
of  a  corporation  who  have  neglected  to  file  annual  reports, 
in  that  the  latter  is  in  the  nature  of  a  penalty.  The  statu- 
tory obligation  which  a  stockholder  assumes  becomes  a  part 
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of  the  contracts  made  by  the  company  with  its  creditors  until 
the  corporation  is  so  far  organized  and  completed  that  its 
stock  is  subscribed  for  and  paid  in,  at  which  time  the  statute 
relieves  the  stockholder  from  further  liability.  Until  that 
time  his  relation  is  deemed  contractual.  (Cochran  v.  Wiech- 
ers,  119  N.  Y.  399.)  By  referring  to  the  saving  clause  incor- 
porated in  section  71  and  the  construction  which  we  are 
required  to  give  it  under  the  provisions  of  section  72  of  the 
Laws  of  1890,  referred  to,  it  will  be  seen  that  the  repeal  of 
the  former  statute  "  shall  not  affect  or  impair  any  act  done  or 
right  accruing,  accrued  or  acquired,  or  liability,  penalty,  for- 
feiture or  punishment  incurred/'  and  that  provisions  substan- 
tially the  same  shall  be  construed  as  a  continuation  of  such 
laws,  modified  or  amended  according  to  the  language  employed. 
From  these  express  provisions  it  would  seem  that  the  liability 
of  the  stockholders,  under  the  act  of  1848,  was  carried  into 
and  preserved  under  the  provisions  of  the  act  of  1890,  and 
the  same  construction  must  be  given  to  the  provisions  of  the 
act  of  1892.  It  is  true  that  sections  71  and  72  were  not 
incorporated  in  and  made  a  part  of  the  amended  provision  of 
the  Stock  Corporation  Law  in  1892,  but  the  equivalent  was 
accomplished  by  incorporating  these  provisions  into  the  Statu- 
tory Construction  Law,  which  was  enacted  and  approved 
simultaneously  with  the  amendment  referred  to,  and  which, 
it  appears  to  us,  operated  to  continue  in  the  new  and  amended 
law  the  liability  of  stockholders  theretofore  existing.  We, 
therefore,  conclude  that  upon  this  branch  of  the  case  the  claims 
of  the  appellant  cannot  be  sustained. 

It  appears  that  the  American  Bit  Brace  Company  was  man- 
aged by  five  trustees,  and  that  in  the  latter  part  of  the  year 
1891  the  corporation  was  discovered  by  them  to  be  hopelessly 
insolvent.  Thereupon  two  of  the  trustees  sold  out  their  entire 
stock  ;  Preston,  the  president,  sold  all  of  his  with  the  excep- 
tion of  one  share,  and  McComber,  the  secretary,  all  but  two 
shares.     As  to  Brady,  the  remaining  trustee,  the  evidence  is 
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silent.  On  the  2nd  day  of  January,  1892,  a  special  meeting 
of  the  board  of  trustees  was  held  at  which  Preston,  Brady 
and  McComber  only  were  present.  At  this  time  the  company 
was  owing  upwards  of  $50,000.  The  accounts  and  bills 
receivable  were  between  $3,000  and  $5,000,  and  the  other 
assets,  consisting  of  the  company's  plant,  stock  manufactured, 
patents  and  good  will,  were  shortly  thereafter  sold  for  $7,500. 
Of  the  notes  of  the  company  outstanding  about  $29,000  were 
held  by  Preston,  the  president,  his  brother  and  uncle.  At  this 
meeting  McComber  moved  that,  "Whereas,  The  American 
Bit  Brace  Company  is  indebted  to  William  G.  Preston,  Wil- 
liam I.  Preston  and  Austin  R.  Preston  for  money  loaned 
upwards  of  $25,000,  which  indebtedness  is  secured  by  the 
notes  of  the  compaii}r,  which  notes  are  past  due,  and  Whereas, 
the  company  is  not  able  to  pay  all  of  the  said  notes  in  full  at 
present ;  Resolved,  That  the  company  execute  five  promissory 
notes  each  for  the  sum  of  $5,000,  due  respectively  in  four, 
eight,  sixteen,  twenty  and  twenty-four  months  from  January 
2nd,  1892,  with  interest  at  six  per  cent,  payable  to  the  order 
of  the  company,  and  that  the  said  notes  be  delivered  to  A.  R. 
Preston,  as  agent  of  the  company,  with  instructions  to  negoti- 
ate the  same,  if  possible,  for  the  purpose  of  funding  or  taking 
up  the  indebtedness  above  mentioned  and  spreading  the  same 
over  a  period  of  time  that  will  enable  the  company  to  take 
care  of  the  same  out  of  its  business,  and  that  when  buyers  shall 
be  found  for  the  said  notes  they  shall  be  indorsed  by  the  com- 
pany and  delivered  to  such  buyers  upon  the  surrender  to  the 
company  of  the  notes  given  to  said  William  Of.  Preston,  Wil- 
liam 1.  Preston  and  Austin  Roe  Preston,  aggregating,  with 
accrued  interest,  the  sum  of  $25,000."  The  motion  was  sec- 
onded by  Brady,  and  carried.  It  will  be  observed  that  the 
statement  in  this  resolution,  that  the  notes  extend  over  a  period 
of  time  that  will  enable  the  company  to  take  care  of  them  out 
of  its  business,  was  made  with  full  knowledge  of  the  corpora- 
tion's insolvency. 

It  then  appears  that  five  promissory  notes  for  $5,000  each 
were  drawn  by  the  treasurer  and  countersigned  by  Preston, 
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the  president,  who  took  the  notes  as  the  agent  of  the  company 
and  delivered  them  to  one  Lee.  Preston,  in  his  testimony, 
frankly  admits  that  lie  told  Lee  the  condition  of  the  company 
at  the  time  the  notes  were  turned  over  to  him,  and  that  it  was 
not  able  to  pay ;  that  it  was  owing  him  some  $30,000,  but  "  I 
didn't  feel  I  was  in  a  position  as  a  matter  of  law  and  a  matter 
of  sentiment  to  enforce  that  debt  against  the  stockholders.  I 
wanted  to  get  it  into  the  hands  of  third  parties  so  they  could 
enforce  against  the  stockholders.  I  did  not  want  to  enforce 
against  the  stockholders.  I  had  my  doubts  of  my  legal  right 
to  commence  an  action  against  the  stockholders."  Lee,  with 
equal  frankness,  admits  that  he  knew  of  the  condition  of  the 
company,  and  did  not  think  the  notes  would  be  paid  in  full, 
but  depended  to  a  large  extent  upon  the  liability  of  the  stock- 
holders. It  appears  that  at  this  time  Lee  was  upon  the  point 
of  negotiating  a  transfer  of  interest  in  real  property  with  one 
Close,  with  whom  lie  had  arranged  to  take  $10,000  of  these 
notes  in  return  for  that  amount  of  Summit  Park  stock,  and 
Preston  had  agreed  with  Lee  to  accept  this  stock.  After  this 
agreement  Lee's  wife  drew  her  check  in  favor  of  the  corpora- 
tion for  $10,000,  which  was  delivered  to  the  treasurer  and 
deposited  in  the  Third  National  Bank  to  the  credit  of  the  com- 
pany. The  treasurer  then  drew  the  company's  check  for  that 
amount  upon  the  bank  in  favor  of  Preston,  who  deposited  the 
same  to  his  account  in  the  same  bank,  then  drew  his  check 
thereon  in  favor  of  Lee  for  a  like  sum,  who  in  turn  deposited  it 
in  the  same  bank  with  the  design,  as  Lee  tells  us,  of  having  the 
checks  take  care  of  each  other.  Lee  then  passed  the  two  notes 
for  $5,000  each  to  Close,  the  plaintiff,  who  delivered  to  him 
the  Summit  Park  stock,  which  was  handed  over  to  Preston,  and 
Preston  turned  over  to  the  company  $10,000  of  the  old  notes 
held  by  him.  Shortly  after  the  completion  of  this  transfer  one 
of  the  two  notes  held  by  Close  matured.  The  other  still  had 
four  months  to  run.  Thereupon  another  special  meeting  of 
the  trustees  was  held  on  the  7th  day  of  May,  1892,  at  which 
only  three  of  the  trustees  were  present,  and  of  which  no  notice 
had  been  given  to  the  other  trustees.     At  this  meeting  Close 
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surrendered  the  two  notes  held  by  him  and  accepted  another 
note  for  $10,000  and  accrued  interest  in  place  thereof  payable 
in  ten  days.  This  note  matured  on  the  twentieth,  and  the 
action  against  the  company  was  brought  thereon  on  the  23d 
of  May,  1892.  Lee  testified  that  he  told  Close,  at  the  time  of 
negotiating  with  him,  the  condition  of  the  company,  and  that 
he  did  not  consider  it  good  for  the  notes,  but  thought  that  any 
amount  the  company  did  not  pay  the  stockholders  would  be 
liable  to  make  good  as  the  stock  had  not  all  been  issued  or  paid 
in,  and  under  the  then  existing  law  stockholders  could  be  held. 
Under  the  by-laws  special  meetings  of  the  trustees  could  be 
called  upon  the  written  request  of  any  trustee  by  written  notice 
duly  served  on  each  trustee  by  the  secretary,  the  business  of 
the  meeting  to  be  confined  solely  to  the  special  subject  for 
which  the  meeting  was  called,  and  the  affairs  of  the  company 
were  to  be  governed  by  a  board  of  trustees,  each  of  whom 
should  be  the  holder  of  at  least  five  shares  of  the  stock  of  the 
company.  It  appears  to  be  conceded  that  the  original  liability 
upon  the  notes  held  by  Preston  which  were  surrendered  to  the 
company  was  contracted  prior  to  the  taking  effect  of  the  revis- 
ion of  the  law  of  1890.  If  we  understand  the  testimony  of 
Mr.  Preston  correctly,  it  had  all  matured  prior  to  the  23d  day 
of  May,  1890,  except  $4,800,  and  all  except  $1,025  of  this 
sum  had  matured  prior  to  the  23d  day  of  May,  1891.  It  is 
true  in  another  place  he  speaks  of  all  but  the  $1,025  becom- 
ing due  subsequent  to  May  23rd,  1891,  but  this  is  evidently 
a  mistake,  for  this  expression  is  immediately  followed  with 
the  statement  that  there  was  still  $4,800  to  become  due  subse- 
quent to  May,  1890,  which  agrees  with  his  prior  statement 
upon  the  subject. 

At  the  conclusion  of  the  evidence  the  court,  upon  motion 
of  the  plaintiff's  counsel,  directed  a  verdict  in  his  favor  for 
the  sum  of  $2,60(>.  To  this  direction  the  defendant's  counsel 
took  an  exception  and  asked  to  be  allowed  to  go  to  the  jury 
upon  the  questions,  first,  as  to  whether  the  plaintiff  was  a  bona 
fide  holder  for  value  of  the  note;  second,  as  to  whether  this 
was  not  a  scheme  on  the  part  of  Preston  for  the  purpose  of 
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reviving  an  indebtedness,  which,  so  far  as  this  defendant  was 
concerned,  was  outlawed,  with  the  exception  of  $1,025,  and, 
third,  whether  it  was  not  a  scheme  on  the  part  of  Preston  to 
collect  the  debt,  which  he,  being  a  director  and  president  of 
the  company,  was  not  legally  in  a  position  to  collect  against  a 
stockholder.  He  also  asked  the  court  to  direct  the  jury  to 
find  that  the  notes  were  not  proper,  valid  and  legally  author- 
ized notes  of  the  company,  and  that  consequently  the  plaintiff 
could  not  collect  from  the  defendant.  The  court  declined  the 
several  requests  of  the  defendant,  to  which  he  duly  excepted. 
Under  the  provisions  of  the  statute  in  force  prior  to  the 
revision  of  1890  no  stockholder  was  personally  liable  for  the 
payment  of  any  debt  contracted  by  the  company  "  which  is 
not  to  be  paid  within  one  year  from  the  time  the  debt  is  con- 
tracted, nor  unless  a  suit  for  the  collection  of  such  debt  shall 
be  brought  against  such  company  within  one  year  after  the 
debt  shall  become  due."  Under  the  revision  of  1890  one 
year  was  changed  to  two  years.  The  power  of  the  legislature 
is  undoubted  to  alter  or  amend  the  Statute  of  Limitations  and 
apply  it  to  existing  liabilities.  The  Statute  of  Limitations  is  a 
statute  of  repose  and  affords  protection  against  stale  demands 
which  may  have  been  forgotten  or  are  incapable  of  explana- 
tion by  reason  of  the  death  or  removal  of  witnesses.  A  man 
may  not  have  any  constitutional  right  to  have  a  period  fixed 
within  which  he  shall  be  relieved  from  his  liabilities  or  any 
vested  right  in  any  such  time  that  may  have  been  fixed  by  the 
legislature.  This  case  is,  however,  quite  different.  A  stock- 
holder is  not  primarily  liable  for  the  debts  of  the  corporation. 
It  is  only  after  the  creditor  has  obtained  judgment  against  the 
company  and  issued  execution,  which  has  been  returned  unsat- 
isfied, that  the  stockholder  becomes  liable.  As  we  have  seen, 
his  liability  is  contractual  and  secondary.  His  relation  is  in 
the  nature  of  a  surety.  He  undertakes  to  pay  in  case  the 
creditor  fails  to  collect  of  the  company  through  an  execution. 
The  statute,  as  we  have  seen,  provided  that  he  should  be  liable 
only  in  case  an  action  was  brought  against  the  corporation. 
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within  one  year  after  the  debt  had  become  due.  The  stock- 
holder, therefore,  undertook  to  guarantee  the  solvency  of  the 
company  during  that  year,  and  not  for  any  extended  time. 
{McMahon  v.  Maeyy  51  N.  Y.  155-165.)  The  legislature 
could  not  change  his  contract,  and  evidently  did  not  intend  so 
to  do  ip.  revising  the  statutes  upon  this  subject,  for,  as  we 
have  seen,  it  is  specially  provided  that  the  repeal  shall  not 
affect  or  impair  any  right  accruing,  accrued  or  acquired  prior 
to  the  1st  day  of  May,  1891,  but  the  same  may  be  asserted  or 
enforced  as  fullv  and  to  the  same  extent  as  if  such  a  law  had 
not  been  repealed.  It  is,  therefore,  apparent  that  the  statute 
had  run  against  the  notes  in  the  hands  of  Preston  prior  to  the 
commencement  of  any  action  against  the  company,  except  as 
to  the  $1,025,  or,  at  least,  the  jury  would  have  been  justified 
in  so  finding  upon  the  evidence  presented.  It  is  said,  how- 
ever, that  the  notes  issued  on  January  2,  1892,  were  not 
renewal  notes ;  that  they  were  notes  issued  by  the  com- 
pany, payable  to  its  order,  and  were  delivered  to  Preston, 
as  agent  of  the  company,  to  be  negotiated.  This  is  true; 
but  they  were  to  be  negotiated  to  raise  money  with  which 
to  take  up  the  notes  held  by  Preston,  as  is  disclosed  by 
the  resolution  of  the  trustees  adopted  at  that  meeting. 
It  is  also  true  that  Mrs.  Lee  drew  her  check  therefor,  the 
company  its  check  and  Preston  his  check,  making  a  circuit  of 
checks,  but  no  money  passed  ;  none  was  intended  to  pass,  for 
the  checks  were  designed  to  take  care  of  each  other  and  were 
issued  only  after  it  had  been  arranged  that  the  Summit  Park 
stock  was  to  be  taken  from  Close  and  delivered  to  Preston. 
Upon  this  evidence  the  jury  would  have  been  justified  in 
finding  that  the  checks  were  a  mere  pretext  to  give  color  to 
the  transaction ;  that  the  new  notes  were  really  intended  to 
be  and  were  in  fact  and  law  renewal  notes,  and  that  their 
first  legal  inception  was  when  they  were  transferred  to  Close 
for  the  Summit  Park  stock.  If  they  were  renewal  notes 
they  did  not  operate  to  prevent  the  running  of  the  statute  so 
far  as  the  stockholders  are  concerned,  (liar  dm  an  v.  Sage, 
124  N.  Y.  25 ;  Jagger  Iron   Co.  v.  Walker,  76  X.  Y.   521.) 
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Again,  it  is  apparent,  or  at  least  the  jury  might  have  so 
found,  that  these  notes  were  not  issued  in  the  regular  or 
ordinary  course  of  business  of  the  corporation ;  that  they 
were  issued  by  the  trustees,  who,  under  the  by-laws  of  the 
company,  had  no  right  to  further  act  as  such  by  reason  of  the 
prior  sale  of  their  stock,  and  so  far  as  the  note  upon  which  the 
action  was  brought  is  concerned,  at  a  meeting  of  which  certain 
of  the  trustees  had  neither  notice  nor  opportunity  to  attend 
and  be  heard.  In  short,  that  it  was  a  scheme  on  the  part 
of  those  acting  as  officers  of  the  corporation  to  saddle  its 
liability  upon  its  stockholders,  and  in  that  way  to  make  good 
their  own  claims  against  the  company.  If  this  be  so,  they 
were  not  acting  within  the  scope  of  their  power  as  agents 
and  officers  of  the  company  and  as  the  representatives  of  the 
stockholders,  but  were  acting  for  their  individual  interests, 
and  consequently  the  new  notes  issued  were  not  valid  claims 
as  against  the  stockholders. 

It  is  claimed,  however,  that  Close  was  a  purchaser  for 
value  before  maturity  of  the  notes  in  question,  and  was, 
therefore,  a  bona  fide  holder.  Assuming  this  to  be  the  case, 
wTe  do  not  see  how  it  can  affect  the  rights  of  the  defendant. 
He  was  merely  a  stockholder ;  he  was  not  the  maker  of  the 
notes,  and  no  action  could  be  maintained  against  him  thereon. 
The  notes  were  made  by  the  corporation,  and  were  the  evi- 
dence of  a  debt  against  it.  In  the  hands  of  a  bona  fide 
holder  the  corporation  could  avail  itself  of  none  of  the 
defenses  alluded  to.  The  plaintiff,  as  the  holder  of  such 
notes,  could  avail  himself  of  the  rule  governing  commercial 
paper  as  against  the  corporation,  but  when  he  seeks  to  go 
behind  the  corporation  and  collect  of  a  stockholder,  he  pur- 
sues a  remedy  given  by  the  statute  and  is  subject  to  the  con- 
ditions imposed  upon  his  right  to  recover.  Those  conditions 
are,  that  he  be  a  creditor  of  the  corporation  ;  that  his  claim 
be  established  by  judgment  and  a  failure  to  collect  upon 
execution,  and  that  his  action  against  the  corporation  be 
brought  within  the  time  prescribed  by  the  statute.  This 
cause  of  action  is  entirely  independent,  and  is  not  governed 
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by  the  rules  controlling  commercial  paper.  This  is  the 
logical  effect  of  the  cases  alluded  to,  holding  that  the  giving 
of  a  promissory  note  by  a  corporation  does  not  prevent  the 
running  of  the  statute,  so  far  as  stockholders  are  concerned, 
upon  the  original  indebtedness.  We  are  not,  however,  satis- 
fied that  the  plaintiff  was  a  bonajide  holder.  As  we  have  seen, 
he  knew  of  the  insolvency  of  the  company  and  that  these 
notes  had  been  issued  after  such  insolvency  had  become 
known.  He  was  aware  that  the  issue  of  stock  authorized  by 
the  corporation  had  not  been  fully  issued  and  paid  for.  He 
knew  that  the  notes  made  after  insolvency  were  payable  to 
the  company  and  transferred  to  himself  without  other  indorse- 
ment than  that  of  the  company.  These  facts  were  sufficient 
to  warn  him  that  the  notes  were  not  issued  in  the  ordinary 
course  of  business  and  to  put  him  upon  inquiry  as  to  their 
validity.  It  consequently  became  a  question  of  fact  for  the 
determination  of  the  jury  as  to  whether  he  was  in  fact  a  bona 
fide  holder. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  reversed. 


155        158 

78  AD1  43  Ellis  R.  Williams,  Appellant,  v.  The  Delaware,  Lacka- 

wanna  and  Western  Railroad  Company,  Respondent. 

1.  Credibility  of  Witness.  It  is  the  rule  and  policy  of  the  law  to 
allow  all  testimony  to  go  to,  and  be  weighed  by,  the  jury;  and  the  ques- 
tion of  the  credibility  of  the  witness  is,  in  all  cases,  oue  for  the  jury. 

2.  Change  in  Testimony  on  New  Trial.  Where  the  plaintiff's  tes- 
timony on  a  new  trial  differs  from  that  given  by  him  on  the  first  trial,  and 
if  credited  by  the  jury  would  entitle  him  to  a  verdict,  the  trial  court  has 
no  right  to  treat  it  as  untrue  as  matter  of  law  and  take  the  case  from  the 
jury,  but  should  leave  it  to  the  jury  to  say  whether  the  testimony  is  enti- 
tled to  belief. 

Williams  v.  Delaware,  L.  cfe  W.  R.  R.  Co.,  92  Hun,  219,  reversed. 

(Argued  January  26,  1898 ;  decided  March  1,  1898.) 
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Appeal  from  a  judgment  of  the  late  General  Terra  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  8,  1896,  affirming  a  judgment  of  nonsuit  entered 
upon  an  order  made  by  the  trial  court  at  Circuit. 

This  action  was  brought  to  recover  damages  for  a  personal 
injury  sustained  by  a  freight  brakeman  in  the  employment  of 
the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Walter  T.  Dunmore  for  appellant.  The  court  erred  in  not 
submitting  to  the  jury  the  question  whether  plaintiff  knew 
that  the  bridge  was  low,  and,  therefore,  assumed  that  hazard 
in  continuing  in  defendant's  employment.  (116  N.  Y.  628 ; 
Wallace  v.  C.  V.  R.  R.  Co.,  138  N.  Y.  302 ;  Powers  v.  JST. 
Y,  L.  E  cfe  W.  R.  R.  Co.,  98  N.  Y.  280.)  The  fact  that 
plaintiff  did  not  testify  upon  the  last  trial  the  same  as  the  case 
as  settled  made  him  appear  to  have  testified  upon  the  former 
trial,  did  not  justify  the  trial  court  or  the  General  Term  in 
determining  the  facts  as  matter  of  law  against  him,  and  take 
the  question  thus  presented  from  the  jury.  (Hunter  v.  ]¥.  Y., 
O.  cfe  W.  R.  R.  Co.,  116  N.  Y.  615 ;  130  N.  Y.  669 ;  Salter 
v.  U.  cfe  B.  R.  R.  Ii.  Co.,  75  X.  Y.  273 ;  88  N.  Y.  42.)  On 
a  motion  for  nonsuit  plaintiff  is  entitled  to  have  the  evidence 
construed  in  a  manner  most  favorable  to  his  position.  (liar- 
ris  v.  Perry,  89  N.  Y.  308 ;  Sherry  v.  N.  Y.  C.  cfe  //.  R.  R. 
R.  Co.,  104  N.  Y.  652 ;  StacJcus  v.  N.  Y.  C  cfe  H.  R.  R.  R. 
Co.,  79  N.  Y.  464 ;  Beisiegel  v.  IV.  Y.  C.  R.  R.  Co.,  34  1ST. 
Y.  624 ;  Salter  v.  V.  cfe  B.  R.  R.  R.  Co.,  88  N.  Y.  42 ; 
Smedis  v.  B.  cfe  R.  B.  R.  R.  Co.,  88  N".  Y.  13 ;  Richardson 
v.  N.  Y,  C.  R.  R.  Co.,  45  N.  Y.  846 ;  Hart  v.  II  R.  Bridge 
Co.,  80  N.  Y.  622 ;  Oreany  v.  L.  I.  R.  R.  Co.,  101  N.  Y. 
419 ;  Payne  v.  T.  cfe  B.  Ii.  R.  Co.,  83  N.  Y.  572.) 

William  Kernan  for  respondent.  The  motion  for  a  nonsuit 
was  properly  granted.  ( Williams  v.  D.,  L.  cfe  W.  R.  R.  Co., 
116  N.  Y.  628 ;  Hunter  v.  C  cfe  S.  V.  Ii.  Ii.  Co.,  126  N.  Y. 
18 ;  Gibson  v.  Erie  Ii.  Co.,  63  N.  Y.  449 ;  Owen  v.  N.  Y.  C. 
Ii.  R.  Co.,  1  Lans.  108;  Evans  v.  Z.  S.  cfe  M.  S.  R.  Co.,  12 
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Hun,  289 ;  Haas  v.  B.,  N.  Y.  cfe  P.  R.  R.  Co.,  40  Hun,  145 ; 
De  Forest  v.  Jewett,  88  N.  Y.  264 ;  Clark  v.  S.  P.,  etc.,  R. 
R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  240 ;  Appd  v.  B.,  IT.  T. 
<&  P.  R.  Co.,  Ill  N.  Y.  550.) 

Parker,  Ch.  J.  On  a  former  appeal  this  court,  by  its  Second 
Division,  held  that  this  plaintiff  should  have  been  nonsuited 
because  it  appeared  that  he  knew,  or  at  least  should  have 
known,  that  the  bridge  under  which  the  train  was  passing  was 
not  high  enough  to  permit  him  to  pass  under  it  while  stand- 
ing erect  upon  the  top  of  a  box  car,  the  principle  applied 
being  that  "  a  servant  who  enters  upon  employment  from 
its  nature  hazardous,  assumes  the  usual  risks  and  perils  of  the 
service,  and  of  the  open,  visible  structures  known  to  him,  or 
of  which  he  must  have  known  had  he  exercised  ordinary  care 
and  observation."  (See  Williams  v.  D.,  L.  cfe  W.  R.  R.  Co., 
116  N.  Y.  628-634.) 

It  then  appeared  that  while  standing  on  top  of  a  car  he  was 
struck  by  a  bridge  over  the  track  and  was  injured.  He  had 
run  upon  this  train  for  over  three  weeks,  and  during  this  time 
had  passed  daily  under  this  bridge  and  frequently  on  top  of  a 
box  car,  where  he  was  required  to  be  in  the  performance  of 
his  duty.  The  accident  occurred  in  the  day  time ;  the  bridge 
was  in  plain  sight,  and,  knowing  the  train  was  about  to  pass 
under  it,  he  turned  his  back  to  it,  and  was  going  towards  the 
rear  of  the  car  when  he  was  struck. 

While  the  case  was  on  the  border  line  it  seems  to  have  been 
well  decided. 

But  in  the  record  now  before  us  the  testimony  of  the 
plaintiff  is  very  different.  So  different  that  had  it  appeared 
in  the  first  record  the  result  of  the  former  appeal  must  have 
been  an  affirmance  of  the  judgment  instead  of  a  reversal. 
Applying  on  this  review  the  usual  rule  which  obtains  in  the 
case  of  a  nonsuit,  that  a  plaintiff  is  entitled  to  have  treated  as 
true  the  testimony  most  favorable  to  him,  it  becomes  simply 
an  impossibility  to  affirm  the  judgment.  Every  principle  of 
law  applicable  to  such  a  situation  commands  its  reversal. 
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The  plaintiff  testified  on  this  trial  that  prior  to  the  accident 
he  never  passed  under  the  Norwich  bridge  on  top  of  a  box  car, 
and  that  he  did  not  know  it  was  a  low  bridge.  Surely  it  can- 
not be  argued  in  the  face  of  such  evidence  that  the  plaintiff 
knew  or  ought  to  have  known  that  it  was  a  low  bridge. 

This  suggests  the  query,  why  then  did  the  trial  court  grant 
the  nonsuit,  and  how  came  the  General  Term  to  affirm  it  ? 
An  extract  from  the  brief  of  the  learned  counsel  for  the 
respondent  will  perhaps  best  present  the  answer  and  I  quote  it. 

"  The  learned  judge  who  presided  on  the  second  trial  pre- 
sided on  the  last  trial  and  granted  the  nonsuit.  He  6aw  and 
heard  the  testimony  of  the  plaintiff  on  both  trials,  and  did  not 
believe  that  the  change  of  his  testimony  was  honest  or  worthy 
of  belief.  The  General  Term  evidently  was  of  the  same 
opinion,  for,  after  a  careful  examination  of  the  evidence  before 
the  Court  of  Appeals  and  that  given  on  the  last  trial,  while 
admitting  that  the  evidence  of  the  plaintiff  was  somewhat 
different  on  the  last  trial,  declined  to  disturb  the  decision 
of  the  trial  court,  especially  in  view  of  the  apparent  disin- 
genuousness  of  the  plaintiff  in  giving  his  testimony  upon  the 
last  trial,  and  his  obvious  effort  to  so  change  his  evidence  as 
to  avoid  the  former  decision  in  this  case." 

In  other  words,  the  court,  believing  that  the  plaintiff  had 
changed  his  testimony  falsely,  with  a  view  of  avoiding  the 
effect  of  the  decision  of  this  court,  concluded  to  disregard  his 
testimony  on  this  trial,  and  held  that  what  he  testified  to  on 
the  former  trial  was  true. 

There  can  be  no  doubt  but  the  learned  courts  below,  both 
at  Trial  and  General  Term,  were  actuated  in  their  course  by 
most  praiseworthy  motives,  fully  believing  that  they  were 
promoting  good  morals,  honesty  and  justice,  but  the  question 
is,  was  their  holding  in  accordance  with  law?  On  one  of 
the  trials  it  is  quite  likely  that  the  plaintiff's  testimony  was 
truthfully  given,  but  whether  on  the  first  or  the  second  trial 
was  for  the  jury,  not  the  court,  to  determine. 

It  is  the  province  of  the  former,  not  the  latter,  to  weigh  the 
21 


162       Williams  v.  Del.,  Lack.  &  West.  R.  R.  Co.     [Mar., 

Opinion  of  the  Court,  per  Parker,  Ch.  J.  [Vol.  156. 

testimony  given  in  the  light  of  all  the  circumstances  surround- 
ing it. 

How  testimony  should  be  treated  which  is  affected  by  contra- 
dictions and  inconsistencies,  or  by  evidence  making  its  falsity 
manifest  and  establishing  a  consciousness  in  the  witness  of  its 
falsity,  was  carefully  considered  by  Gray,  J.,  in  People  v. 
(Jhapleau  (121  N.  Y.  266),  and  the  conclusion  reached  that, 
prior  to  the  enactment  of  sec.  714  of  the  the  Penal  Code  and 
sec.  832  of  the  Code  of  Civil  Procedure,  it  was  the  general 
rule  that  the  question  of  the  credibility  of '  a  witness  was  one 
for  the  jury,  the  only  exception  being  where  the  discrepancies 
in  the  testimony  were  the  result  of  deliberate  falsehood ; 
but  since  their  enactment  it  is  "  the  rule  and  policy  of  the 
law  to  allow  all  testimony  to  go  to,  and  be  weighed  by,  the 
jury." 

The  case  of  Hunter  v.  N.  Y.,  O.  <&  W.  H.  R.  Co.  (116  N.  Y. 
615  and  130  N.  Y.  669)  presented  precisely  the  same  question 
as  here. 

Hunter  was  injured  by  being  struck  by  the  roof  of  a  tunnel 
while  passing  through  it  on  top  of  a  box  car.  Upon  the  first 
trial  he  testified  that  the  last  he  remembered  he  was  sitting 
upon  the  top  of  a  box  car.  The  undisputed  evidence  showed 
rthat  it  was  impossible  for  the  roof  to  have  struck  his  head 
while  sitting  on  top  of  the  car,  and,  therefore,  the  conclusion 
was  reached  that  the  injuries  could  not  have  been  caused 
•by  the  negligence  complained  of,  and  the  judgment  was 
.reversed. 

On  the  second  trial  Hunter  testified  that  he  was  not  sitting 
down,  but  was  standing  on  top  of  the  box  car  when  he  ceased 
to  remember.  The  plaintiff  recovered,  and  the  judgment  was 
finally  affirmed  in  this  court,  and  necessarily  so,  because  the 
court  could  not  hold,  as  matter  of  law,  that  he  was  not  enti- 
tled to  have  his  testimony  considered  by  the  jury. 

In  this  case  the  plaintiff  gave  testimony  which,  if  credited 
by  the  jury,  would  have  entitled  him  to  a  verdict.  The  trial 
judge  apparently  did  not  credit  it,  and  it  is  quite  likely  that 
his  view  of  the  testimony  was  the  correct  one,  but  the  diffi- 
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culty  with  the  situation  is  that,  under  our  method  of  pro- 
cedure, it  was  the  province  of  the  jury,  not  the  court,  to  say 
whether  his  testimony  was  entitled  to  belief. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not 
sitting. 

Judgment  reversed. 


Abner  G.  Tisdell,  Respondent,  v.  The  New  Hampshire 
Fire  Insurance  Company,  Appellant. 

1.  Fire  Insurance  —  Cancellation  of  Policy.  The  provision  of  the 
New  York  standard  policy  of  fire  insurance,  relating  to  the  cancellation  of 
a  policy  at  the  instance  of  the  company,  requires  that,  in  addition  to  giv- 
ing the  five  days'  notice,  the  company  must  return  or  tender  the  unearned 
premiums  in  order  to  effect  a  cancellation. 

2.  Return  or  Tender  of  Unearned  Premium.  The  statement,  in 
a  five  days'  notice  by  the  company  to  the  insured  of  the  cancellation  of  a 
New  York  standard  fire  policy,  that  the  unearned  premium  will  be 
returned  by  its  local  agent,  does  not  constitute  a  return  or  tender  of  the 
unearned  premium,  and  will  not  effect  a  cancellation;  but,  in  order  to 
make  its  notice  effective,  the  company  is  bound  to  seek  out  the  insured 
and  tender  him  the  whole  amount  due. 

Tisdell  v.  New  Hampshire  F.  Ins.  Co.,  11  Misc.  Hep.  20,  affirmed. 

(Argued  January  27,  1898;  decided  March  1,  1898.) 

Appeal  from  an  order  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  January  12, 
1S95,  and  from  the  judgment  entered  thereon,  reversing  a 
judgment  in  favor  of  defendant,  entered  upon  a  verdict  and 
granting  a  new  trial. 

This  action  was  brought  by  plaintiff,  as  the  surviving  part- 
ner of  the  firm  of  Tisdell  &  Whittlesey,  upon  a  New  York 
standard  fire  insurance  policy  issued  by  the  defendant  to  the 
plaintiffs  firm. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 


164  Tisdell  v.  New  Hampshire  Fire  Ins.  Co.      [Mar., 

Points  of  counsel.  [Vol.  155 


Michael  H.  Cardozo  and  Edgar  J.  Nathan  for  appellant. 
By  the  terms  of  the  standard  policy  of  insurance  all  the  under- 
writer is  required  to  do  is  to  give  five  days'  notice  of  cancella- 
tion of  the  policy,  and  then,  by  force  of  the  express  language 
coutained  in  the  contract  of  insurance,  it  absolutely  ceases  to 
exist.  If  the  assured  wishes  the  unearned  premium  he  must 
surrender  the  policy,  and  thereupon  the  law  gives  him  an 
ample  remedy  to  obtain  the  return  of  the  unearned  premium, 
if  it  is  not  returned  upon  demand  ;  but  he  cannot  maintain  an 
action  for  the  unearned  premium  without  surrendering  his  pol- 
icy. If  the  underwriter  desires  the  surrender  of  a  policy 
that  has  already  been  canceled,  the  underwriter  may  repay  the 
unearned  premium  and  may  then  maintain  an  action  to  com- 
pel the  surrender  of  the  policy,  if  such  surrender  be  refused. 
The  only  use  of  the  policy  to  the  assured  is  that  he  may  have 
the  evidence  in  his  possession  that  the  unearned  premium  has 
not  been  repaid,  and  the  only  use  of  the  policy  to  the  under- 
writer is  its  possession  as  evidence  that  the  unearned  premium 
has  been  paid.  (Z  L.  Ins.  cfe  Tr.  Co.  v.  F.  F.  Ins.  cfe  Tr. 
Co.,  66  N.  Y.  119.)  There  can  be  no  question  as  to  the  validity 
of  the  cancellation  clause  in  the  contract  of  insurance.  (C. 
P.  I  Co.  v.  A.  lis.  Co.,  127  N.  Y.  608;  L.  1892,  ch.  690, 
§  121.)  The  case  of  Nitsch  v.  American  Central  Ins.  Co. 
(152  N.  Y.  635)  is  not  a  conclusive  adjudication  as  to  the  proper 
construction  of  the  cancellation  clause.  {D.  cfe  II.  C.  Co.  v. 
P.  C.  Co.,  50  X.  Y.  250  ;  Doe  v.  Considine,  6  Wall.  458  ; 
Morgan  v.  R.  R.  Co.,  96  U.  S.  716.)  If  the  notice  of  can- 
cellation contains  an  offer  to  return  the  unearned  premium  it 
is  sufficient,  and  no  personal  tender  of  the  unearned  premium 
i6  necessary.     (  Walthear  v.  P.  F.  Ins.  Co.,  2  App.  Div.  328.) 

George  E.  Miner  and  Ernest  E.  Baldwin  for  respondent. 
The  cancellation  clause  of  the  standard  policy  requires  that 
the  company  shall,  as  a  condition  precedent  to  the  cancellation 
of  the  policy,  serve  a  five  days'  notice,  and  actually  pay  or 
tender  to  the  insured  a  pro  rata  amount  of  the  unearned  pre- 
mium.   {Nitsch  v.  A.  C.  Ins.  Co.,  83  Hun,  614 ;  152  N.  Y. 
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635.)  The  cancellation  clause  in  the  contract  of  insurance 
would  be  invalid  unless  it  provided  for  a  restoration  of  the 
premium.  {Marshall  v.  Ii.  F.  Ins.  Co.,  78  Hun,  86.)  The 
cancellation  clause  requires  the  actual  payment  or  tender  of 
the  unearned  premium.  (  Van  Valkenburgh  v.  L.  F  Ins.  Co., 
51  X.  Y.  465.)  In  the  interpretation  of  a  contract  of  insur- 
ance that  construction  will  be  given  which  is  most  favorable  to 
the  insured.     {Rickerson  v.  //.  F  Ins.  Co.,  149  N.  Y.  313.) 

Bartlett,  J.  The  question  presented  on  this  appeal  is  no 
longer  an  open  one  in  this  court.  It  was  decided  in  the  case 
of  Nitsch  v.  American  Central  Insurance  Company  (152  N. 
Y.  635),  affirmed  in  this  court  without  an  opinion. 

In  that  case,  as  in  this  one,  the  question  presented  was, 
whether  the  provision  of  the  New  York  standard  policy  of 
fire  insurance,  relating  to  the  cancellation  of  a  policy  at  the 
instance  of  the  company,  requires  that,  in  addition  to  giving 
the  five  days'  notice,  the  company  must  return  or  tender  the 
unearned  premiums  in  order  to  effect  a  cancellation.  The 
answer  was  in  the  affirmative. 

The  only  question  presented  for  consideration  in  this  case, 
therefore,  is  whether  the  defendant  returned  or  tendered  the 
unearned  premium. 

The  record  contains  an  admission  made  by  the  defendant 
upon  the  trial,  which  is  as  follows  :  "  It  was  thereupon  admit- 
ted by  the  defendant  herein  that  neither  the  premium,  nor  a 
pro  rata  amount  of  the  premium  of  the  policy  herein,  had 
been  returned,  paid  or  tendered  to  the  plaintiff  or  his  agents, 
or  to  the  firm  of  Tisdell  &  Whittlesey,  or  their  agents,  by  the 
defendant  or  its  agents." 

It  being  the  law,  as  we  have  observed,  that,  in  addition  to 
the  notice  of  cancellation,  there  must  be  a  return  or  tender  of 
the  unearned  premiums  in  order  to  effectuate  a  cancellation  of 
a  policy,  this  admission  of  the  defendant  seems  to  be  broad 
enough  not  only  to  support  the  judgment  under  review,  but 
to  cut  off  all  opportunity  for  controversy  on  the  subject. 

It  is  urged,  however,  that  this  admission  must  be  read  in 
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connection  with  an  admission  by  the  plaintiff  that  T.  Y. 
Brown,  defendant's  agent,  served  upon  the  firm  of  Tisdell  & 
Whittlesey  a  paper  of  which  the  following  is  a  copy : 

"  New  York,  August  7,  1891. 
"  Tisdell  &  Whittlesey  : 

"  You  are  hereby  notified  in  accordance  with  conditions  of 
its  policy,  that  the  New  Hampshire  Fire  Insurance  Company, 
of  Manchester,  N.  H.,  desires  to  terminate  its  liability  and 
cancel  policy  No.  548,107,  issued  to  you  on  the  16th  day  of 
November,  1890,  by  T.  J.  Temple,  at  155  Broadway,  New 
York  City,  insuring  stk.  and  mchy.,  128  Fulton  St. 

"  Therefore,  in  pursuance  of  conditions  on  which  said  policy 

was  issued,  the  said  company  shall  without  further  notice 

cancel  said  policy  at  noon  on  the  12th  day  of  August,  1891, 

and  the  pro  rata  unearned  premium  will  be  returned  by  T. 

Y.  Brown,  agent,  26  Pine  Street,  New  York,  as  provided  by 

conditions  of  said  policy. 

"  Yours  truly, 

"NEW  HAMPSHIRE  FIRE  INSURANCE  CO., 

"  T.  Y.  Brown,  Agent." 

If  it  be  couceded  that  the  contents  of  this  notice  should 
govern  rather  than  the  specific  admission  of  defendant,  when- 
ever they  come  in  conflict,  the  defendant's  contention  would 
not  be  Aided,  for  the  notice  is  not  in  disagreement  with  the 
admission. 

It  need  not  be  argued  that  to  notify  an  assured  that  the 
"unearned  premium  will  be  returned  by  T.  Y.  Brown, 
Agent,"  does  not  amount  to  a  return  of  it.  No  more  does 
the  assertion  that  the  notice  does  not  constitute  a  tender  of 
the  unearned  premium  require  support  by*  way  of  discussion 
of  the  elements  which  go  to  make  up  a  legal  tender.  It  has 
been  passed  upon  by  this  court  in  Van  Valkenburgh  v.  Lenox 
Fire  Ins.  Co.  (51  N.  Y.  465). 

In  that  case  it  was  necessary  for  the  defendant  under  its 

contract  of  insurance  with  the  plaintiff  either  to  refund  or 

•  tender  the  unearned  premiums,  in  addition  to  giving  a  notice 

of  cancellation  in  order  to  terminate  the  policy.     It  claimed 
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before  the  court  that  its  notice  that  the  unearned  premium 
would  be  returned  to  him  satisfied  its  obligation  in  that  respect, 
but  the  court  held  that  holding  the  amount  of  the  premium 
subject  to  the  call  of  the  insured  was  insufficient.  The  com- 
pany was  bound  to  seek  him  out  and  tender  to  him  the  whole 
amount  due. 

The  order  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.  (dissenting).  The  plaintiff  has  recovered  a 
judgment  against  the  defendant  upon  a  policy  of  fire  insur- 
ance, which  the  latter  insists  was  not  in  force  at  the  time  of 
the  fire,  its  claim  being  that  the  policy  was  canceled  long 
before  the  fire  occurred  by  the  giving  of  notice  that  the 
defendant  would  cancel  the  policy  on  a  day  therein  specified. 
Whether  this  notice  of  itself  operated  to  cancel  the  policy  is 
the  question  presented.  The  plaintiff  insists  that,  in  order  to 
effect  the  cancellation  in  addition  to  the  notice,  it  was  neces- 
sary for  the  defendant  to  return  or  tender  the  unearned 
premiums.  On  the  other  hand,  the  defendant  asserts  that  it 
was  only  required  to  give  five  days'  notice  of  cancellation  to 
accomplish  that  result. 

This  controversy  must  be  settled  by  the  contract  between 
the  parties.  That  part  of  it  which  relates  to  the  subject  of 
the  cancellation  of  the  contract  reads  as  follows : 

"  This  policy  shall  be  canceled  at  any  time  at  the  request  of 
the  insured,  or  by  the  company,  by  giving  five  days'  notice  of 
such  cancellation.  If  this  policy  shall  be  canceled,  as  herein- 
before provided,  or  become  void  or  cease,  the  premium  having 
been  actually  paid,  the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy  or  last  renewal,  this  company  retain- 
ing the  customary  short  rates,  except  that  when  this  policy  is 
canceled  by  this  company  by  giving  notice,  it  shall  retain  only 
the  pro  rata  premium." 

The  standard  policy,  of  which  this  forms  a  part,  has  been 
prepared  under  authority  of  law  by  men  experienced  in  insur- 
ance contracts,  and  it  is,  therefore,  fair  to  assume  that  the 
agreement  may  be  treated  as  one  prepared  by  men  competent 
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to  use  language  adequate  to  convey  clearly  and  distinctly  the 
views  of  the  parties.  In  6uch  case  it  is  the  rule  that  if  the 
language  of  a  statute  or  contract,  read  in  the  order  of  its 
clauses,  presents  no  ambiguity,  courts  will  not  attempt,  through 
transposition  of  clauses  or  ingenious  argument  as  to  the  gen- 
eral intent,  to  qualify  by  construction  its  meaning.  (Doe  v. 
Considine,  6  Wallace,  458.) 

The  first  sentence  provides  for  the  cancellation  of  a  policy. 
It  declares  that  "  it  shall  be  canceled  *  *  *  by  the  com- 
pany by  giving  five  days'  notice  of  such  cancellation."  In 
other  words,  the  underwriter,  by  its  contract,  reserved  to  itself 
the  right  to  cancel  the  contract  of  insurance  by  a  notice  of  five 
days.  Nothing  else  is  provided  to  be  done.  Notice  alone 
shall  be  sufficient  says  the  contract.  The  language  is  unam- 
biguous. It  admits  of  no  debate  and  requires  no  construction. 
Words  more  apt  to  accomplish  the  cancellation  of  a  policy  by 
the  giving  of  the  five  days'  notice  cannot  well  be  imagined. 
Having  provided  for  a  cancellation  of  the  policy,  either  by 
the  request  of  the  insured  or  upon  notice  given  by  the  com- 
pany, the  next  clause  of  the  agreement  proceeds  to  make  dis- 
position of  the  unearned  premiums,  in  the  event  of  the  exer- 
cise of  the  option  to  cancel  by  either  of  the  parties. 

The  opening  phrase  of  the  clause  shows  that  what  follows 
proceeds  upon  the  assumption  that  the  policy  shall  have  been 
canceled  before  occasion  arises  for  acting  under  its  provisions. 
It  reads,  "  If  this  policy  shall  be  canceled  as  hereinbefore  pro- 
vided"—  referring  necessarily  to  the  company's  five  days' 
notice — "the  unearned  portions  of  the  premiums  shall  be 
returned."  When  ?  At  the  time  of  the  giving  of  the  five 
days'  notice  of  cancellation  ?  Not  at  all ;  "  on  the  surrender  of 
the  policy  "  is  the  occasion  fixed  by  the  contract  for  its  return. 
The  scheme  of  this  portion  of  the  contract,  then,  is  to  provide, 
first ,  for  the  cancellation  of  the  policy  —  that  is  4o  be  accom- 
plished by  the  simple  request  of  the  insured,  if  he  desires  to 
cancel  it,  or  by  a  five  days'  notice  on  the  part  of  the  company 
if  it  desires  to  terminate  its  obligation  under  the  policy.  The 
policy  having  been  put  an  end  to  by  cancellation,  at  the  insist- 
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ence  of  one  party  or  the  other,  then  the  situation  of  the  parties 
is  such  that  the  company  lias  in  its  possession  certain  premiums 
which  it  has  not  earned,  and  which  it  does  not  desire  to  earn, 
and  the  other  party  lias  in  his  possession  the  policy  of  insur- 
ance, no  longer,  of  course,  of  use  to  him,  and  of  no  particular 
value  to  the  company,  except  that  when  it  finally  comes  into 
the  company's  possession  it  of  itself  furnishes  evidence  that 
the  unearned  premiums  have  been  paid  to  the  insured.  With 
this  situation,  then,  the  agreement  undertakes  to  deal,  and  it 
provides  that  upon  the  surrender  of  the  policy  the  unearned 
premium,  whether  at  short  rate  or  pro  rata  premium,  depend- 
ing upon  which  party  brought  about  the  cancellation,  shall  be 
returned  to  the  insured.  Practically,  it  says  to  the  insured : 
You  return  the  policy  to  the  place  where  you  got  it  from  and 
the  company  will  at  once  turn  over  the  unearned  premium  to 
which  you  are  entitled  under  this  contract.  This  agreement 
is  so  clearly  expressed  that  there  does  not  seem  to  be  opportu- 
nity for  insisting  that  the  language  means  something  quite 
different  from  what  is  suggested  to  the  mind  upon  the  first 
reading.  And  still  other  readings  will  not  prompt  the  thought 
that  there  is  possibly  any  ambiguity. 

It  is  suggested  in  the  opinion  of  the  learned  trial  judge  in 
the  case  of  Nitsch  v.  American  Central  Insurance  Company, 
subsequently  affirmed  in  this  court  without  an  opinion  (152 
N.  Y.  635),  that,  under  such  a  reading  of  the  contract  as  on  its 
face  it  is  apparent  it  should  have,  "a  man  might  pay  $1,000 
for  insurance  to-day,  receive  a  notice  from  the  insurance  com- 
pany to-morrow  which  would  have  the  effect  to  cancel  his 
policy  in  five  days,  and  at  the  end  of  the  week  have  no 
remedy  except  an  action  at  law  against  the  company."  Such 
a  case  could  happen  undoubtedly,  but  it  is  not  likely  to. 
Courts  cannot  assume  that  insurance  companies  will  act  arbi- 
trarily, or  that  they  are  so  lacking  in  business  prudence  as  to 
be  willing  to  acquire  a  reputation  for  practicing  a  wrong  of 
that  character  upon  customers.  On  the  contrary,  we  must 
aasnme  that  corporations,  as  well  as  individuals,  intend  faith- 
fully to  keep  their  contracts.     But  were  it  our  duty  to  indulge 
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in  a  totally  different  presumption,  the  situation  would  not  be 
changed,  for  the  court  is  without  authority  to  make  contracts 
for  the  parties. 

The  law-making  power  of  the  6tate,  the  legislature,  has 
undertaken  to  provide  for  the  creatiou  of  a  standard  policy 
of  fire  insurance  for  the  protection  alike  of  the  insured  and 
the  insurer,  and  if  the  standard  policy  needs  further  amend- 
ment, relief  must  be  sought  from  that  source. 

Prior  to  the  passage  of  chapter  488  of  the  Laws  of  1886, 
providing  for  a  uniform  contract  of  fire  insurance  to  be  used 
by  fire  underwriters  within  the  state,  there  were  two  cases  m 
this  court,  namely :  Van  Valkenburgh  v.  Lenox  Fire  Ins. 
Co.  (51  N.  Y.  465)  and  Griffey  v.  New  York  Central  Insur- 
ance Co.  (100  N.  Y.  417),  holding  that  the  cancellation  clause 
was  not  operative  unless  the  company  should  tender  or  return 
to  the  insured  the  amount  of  the  unearned  premium.  The 
cancellation  clause  in  those  contracts  differs  very  materially 
from  the  one  in  question.     It  read  as  follows : 

"This  insurance  may  be  terminated  at  any  time  at  the 
request  of  the  assured,  in  which  case  the  company  shall  retain 
only  the  customary  short  rates  for  the  time  the  policy  has  been 
in  force.  The  insurance  may  also  be  terminated  at  any  time 
at  the  option  of  the  company  on  giving  notice  to  that  effect, 
and  refunding  a  ratable  proportion  of  the  premium  for  the 
unexpired  time  of  this  policy." 

Now,  clearly,  that  agreement  did  provide,  as  the  courts 
held,  that  two  things  were  required  to  terminate  the  policy  — 
first,  the  giving  of  the  notice,  and,  second,  the  refunding  of 
the  unearned  premium. 

Now,  after  these  decisions  were  made,  the  cancellation  clause 
of  the  present  policy  was  prepared,  and  it  does  not  seem  to  be 
an  intemperate  use  of  the  imagination  to  draw  the  inference 
that  it  was  prepared  in  view  of  the  decisions  to  which  I  have 
referred,  and  to  meet  them  by  establishing  a  contract  which 
should  make  cancellation  by  the  company  less  difficult.  It  is 
certainly  difficult  to  see  how  they  could  have  used  language 
more  appropriate  to  accomplish  that  result. 
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Counsel  for  the  respondent  insists  that  this  question  is  no 
longer  an  open  one  in  this  court,  but  was  put  at  rest  by  the 
affirmance  in  the  kitsch  Case  (aupra). 

It  is  true  that  at  Special  Term  judgment  went  in  favor  of 
the  plaintiff  upon  the  ground,  as  appears  from  the  opinion  of 
the  learned  trial  judge,  that  in  order  to  effect  a  cancellation  of 
the  policy  it  was  necessary  to  give  the  live  days'  notice,  and 
in  addition  to  return  or  tender  the  unearned  premiums  to  the 
insured.  But  there  was  another  ground  upon  which  the 
affirmance  of  the  judgment  was  required  at  the  General  Term 
and  in  this  court,  namely,  that  after  the  insured  had  received 
the  five  days'  notice  of  cancellation  from  the  general  agent  of 
the  insurance  company,  which  was  a  foreign  corporation,  he 
addressed  to  the  corporation  at  its  home  office  a  letter  of 
inquiry  about  it,  and  received  such  a  reply  as  constituted  a 
waiver  of  the  notice  which  had  been  just  6ent  out  by  the 
general  agent,  and  thus  it  happened  that  the  judgment  of 
the  Circuit  rested  upon  a  sure  foundation  and  required 
affirmance. 

The  order  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Bartlett,  J.,  reads  for  affirmance ;  Haioht,  Martin  and 
Vann,  JJ.,  concur;  Parker,  Ch.  J.,  reads  for  reversal; 
O'Brien,  J.,  concurs  ;  Gray,  J.,  absent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  stipulation,  with  costs. 


Francis  X.  Hooper  et  al.,  Respondents,  v.  John  T.  Story 

et  al.,  Appellants. 

1.  Sale— Executory  Contract  — Breach  op  Warranty.  Where 
a  machine  has  been  delivered  to  the  vendee,  under  an  executory  contract 
of  sale,  with  an  express  warranty  of  its  capacity,  without  any  agreement 
as  to  its  retention  or  return,  the  vendee  does  not  lose  his  right  to  recover 
damages  for  breach  of  the  warranty,  by  retaining  the  machine  after  dis- 
covering its  inefficiency,  and  may  avail  himself  of  that  remedy,  by  way  of 
counterclaim,  when  sued  for  the  price. 
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2.  Measure  of  Damages — Absence  of  Basis  of  Damages.  The 
measure  of  the  vendee's  damages,  in  such  case,  is  the  difference  between 
the  value  of  the  machine  if  it  had  corresponded  with  the  warranty  and  its 
actual  value;  and  a  recovery  of  the  price  by  the  vendor  cannot  be  over- 
thrown on  appeal,  by  reason  of  the  disallowance  of  the  vendee's  counter- 
claim for  damages  for  breach  of  warranty,  when  the  record  discloses  no 
proof  of  the  actual  value  of  the  machine. 

3.  Value  of  Machine.  The  mere  fact  that  a  varnishing  machine, 
warranted  to  varnish  a  certain  number  of  sheets  of  labels  per  day,  would 
varnish  only  a  certain  smaller  number,  does  not  furnish  a  basis  for  fixing 
the  actual  value  of  the  machine  as  compared  with  the  contract  price. 

4.  Necessity  of  Proof  of  Difference  in  Values.  Where,  in  an 
action  involving  a  claim  by  the  vendee  for  damages  for  breach  of  warranty 
on  the  stile  of  a  machine,  a  referee  or  jury  would  not  be  able  to  determine 
the  difference  between  the  contract  price  and  the  actual  value  in  the 
absence  of  data  furnished  by  witnesses  competent  to  testify  upon  the  sub- 
ject, the  vendee  is  bound  to  give  that  evidence. 

5.  Findings.  A  claim  by  the  vendee  of  a  machine,  for  damages  for 
breach  of  the  vendor's  warranty  of  the  capacity  of  the  machine,  is  not 
aided,  on  appeal,  by  findings  that  he  paid  out  certain  sums  for  repairs  on 
the  machine  and  for  work  spoiled,  where  the  record  does  not  show  that 
such  items  were  attributable  to  the  breach  of  warranty. 

Hooper  v.  Story,  79  Hun,  53,  affirmed. 

(Submitted  January  28, 1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  July 
25,  1894,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  1L  Whiting  for  appellants.  The  conclusions  of  law  of 
the  referee  are  not  sustained  in  one  single  particular  by  the 
findings  of  fact.  (Stoddard  v.  Whiting,  46  N.  Y.  627 ;  H. 
L.  Co.'y.  S.  &  P.  P.  Co.,  135  N.  Y.  209.)  The  decision  of 
the  General  Term  affirming  the  judgment  of  the  referee  was 
erroneous,  and  was  made  upon  an  imperfect  consideration  of 
the  facts  found  by  the  referee.  (  Wakeman-  v.  W.  cfe  W.  Mfg. 
Co.,  101  N.  Y.  205.)  The  referee  erroneously  decided  that 
defendants,  by  retaining  possession  of  the  machine,  using  the 
same  and  deriving  profit  therefrom,  witli  knowledge  of  its  iinper- 
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fections  and  incapacity,  as  well  as  making  repairs  and  alterations 
thereon,  accepted  the  machine  and  became  liable  to  pay  therefor. 
(  Wakeman  v.  W.  &  W.  Mfg.  Co.,  101  N.  Y.  205 ;  Swain  v. 
Schieffelin,  134  N.  Y.  471.)  Where  there  is  a  breach  of  war- 
ranty as  to  the  fitness  or  quality  of  an  article,  the  goods  cannot 
be  returned,  but  the  remedy  is  by  action  for  damages,  the  meas- 
ure of  which  is  the  difference  between  the  value  of  the  article  as 
it  is  and  as  it  was  represented  to  be.  (Story  on  Cont.  §  1101 ; 
Sedg.  on  Dam.  §  767 ;  Mutter  v.  Eno,  14  N.  Y.  597 ;  Day  v. 
Pool,  52  N.  Y.  416  ;  Parks  v.  M.  A.  cfe  T.  Co.,  54  N.  Y.  580 ; 
Dounce  v.  Dow,  57  N.  Y.  16 ;  Zabriskie  v.  C.  V.  It.  P.  Co., 
131  N.  Y.  72 ;  F.  C.  Co.  v.  Metzger,  118  N.  Y.  266.)  The 
defendant  is  entitled  to  counterclaim  the  damages  for  breach 
of  warranty  in  an  action  for  the  price  of  the  thing  warranted. 
{Mutter  v.  Eno,  14  X.  Y.  597 ;  Dounce  v.  Dow,  57  N.  Y.  16 ; 
Zabriskie  v.  C.  V.  R.  R.  Co.,  131  K".  Y.  72.)  In  an  action 
against  a  manufacturer  for  a  breach  of  warranty  upon  a  sale 
of  goods,  which  he  knew  at  the  time  of  the  sale  were  intended 
to  be  used  for  a  particular  purpose,  the  measure  of  damages 
is  not  limited  to  the  difference  in  value  of  the  goods  as  war- 
ranted, and  as  they  proved  to  be,  as  in  cases  where  like  articles 
are  6old  as  merchandise  for  general  purposes ;  but  profits  lost 
and  expenses-incurred,  because  of  the  breach,  may  be  recovered. 
(Swain  v.  Schieffelin,  134  N.  Y.  471 ;  Wakeman  v.  W.  dk  W. 
M.  Co.,  101  N.  Y.  205.) 

L.  M.  Cummings  for  respondents.  No  evidence  being  given 
by  way  of  case  and  exceptions,  the  only  question  which  can  be 
properly  raised  must  be  upon  the  report  of  the  referee.  His 
findings  of  fact  fully  justify  his  conclusions  of  law.  (Brown 
v.  Foster,  108  N.  Y.  387 ;  E  S.  P.  Co.  v.  Inman,  36  N.  Y. 
S.  K.  Ill ;  Wood  v.  Carleton,  25  K  Y.  S.  R.  172;  Cassiihj 
v.  La  Fevre,  45  N.  Y.  562 ;  Gallagher  v.  Waring,  9  "Wend. 
20 ;  Hargous  v.  Stone,  5  N.  Y.  S6 ;  Wood  M.  <&  R.  Co.  v. 
Thayer,  50  Hun,  516;  2  Benj.  on  Sales,  809-865;  Hoe  v. 
Sanborn,  21  N.  Y.  555 ;  Howard  v.  Hoey,  23  Wend.  350 ; 
Norton  v.  Dreyfuss,  106  N.  Y.  90.) 
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Gray,  J.  This  action  was  brought  to  recover  the  purchase 
price  of  a  varnishing  machine,  made  by  the  plaintiffs  for,  and 
delivered  to,  the  defendants.  The  defendants,  in  their  answer, 
allege  a  warranty  and  representation  on  the  part  of  the  plain- 
tiffs with  respect  to  the  machine  and  set  up  a  counterclaim  for 
damages  resulting  from  the  failure  of  the  machine  to  conform 
to  the  warranty.  The  alleged  warranty  was  that  the  machine 
should  be  of  a  capacity  sufficient  to  varnish  10,000  sheets  of 
labels  or  advertisements  per  day  and  that  it  should  be  complete 
in  all  its  parts,  and  be  made  in  a  good,  substantial  and  work- 
manlike manner.  The  trial  was  had  before  a  referee,  who 
reported  in  favor  of  the  plaintiffs,  and,  upon  appeal  from  the 
judgment  entered  on  the  report  of  the  referee  to  the  General 
Term  of  the  Supreme  Court,  in  the  fifth  department,  the 
judgment  was  there  affirmed.  The  record  contains  none  of 
the  evidence  and  the  review  of  the  case  is  confined  to  the 
correctness  of  the  legal  conclusions  reached  by  the  referee 
upon  the  facts  as  found  by  him. 

The  referee  found  the  express  warranty  as  to  the  capacity 
of  the  machine  and  as  to  its  fitaess  for  use  by  the  defendants, 
And  found  that  there  was  a  breach  of  the  warranty,  in  that  the 
machine  delivered  was  not  of  the  capacity  agreed  upon  and 
was  not  perfect  and  complete  in  all  its  parts,  or  made  in  a 
good,  substantial  and  workmanlike  manner.  As  a  conclusion 
of  law,  he  found  that  the  defendants,  because  they  retained 
possession  of  the  machine,  using  it  and  deriving  profit  there- 
from, with  knowledge  of  its  imperfections  and  incapacity,  had 
accepted  it  and  had  become  liable  to  pay  therefor.  The 
General  Term,  in  the  opinion  delivered  upon  the  affirmance 
of  the  judgment,  did  not  agree  with  the  referee  in  his  legal 
conclusion,  but  held  that,  in  the  condition  of  the  record,  the 
judgment  upon  the  referee's  report  must,  nevertheless,  be 
affirmed.  It  was  held  that  the  express  warranty  survived  the 
acceptance  of  the  machine  and  that  the  liability  of  the  plain- 
tiffs for  damages  was  the  difference  in  the  value  of  the 
machine  as  it  was  and  the  value  which  it  would  have  had  if 
in  accordance  with  the  warranty ;  but,  as  there  was  no  finding 
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upon  the  subject  of  the  actual  value  of  the  machine  and  as  no 
other  basis  of  estimating  damages  appeared  by  the  facts  as 
found,  there  could  be  no  inferences  other  than  such  as  arose 
from  the  facts  as  found,  and  the  judgment  must,  therefore, 
stand. 

The  General  Term  has  laid  down  the  correct  rule  in  this 
case.  The  plaintiffs'  contract  was  executory,  and  upon  the 
delivery  of  the  machine  it  was  not  necessary,  if  it  proved  not 
to  satisfy  the  agreement  of  warranty,  that  the  defendants 
should  return  it.  They  had  the  right  to  rely  upon  the  agree- 
ment of  the  plaintiffs  and,  upon  discovering  the  breach  on 
their  part,  to  recover  damages  therefor.  The  measure  of 
those  damages  would  be  the  difference  between  the  value  of 
the  machine  if  it  had  corresponded  with  the  warranty  and  its 
actual  value.  (Muller  v.  Eno^  14  N.  Y.  597;  Parks  v. 
Morris,  etc.,  Co.,  54  N.  Y.  586.)  This  is  the  well-settled  rule 
and  the  defendants  had  the  right  to  avail  themselves  of  their 
remedy  under  the  plaintiffs'  agreement  of  warranty,  by  way 
of  counterclaim  when  sued  for  the  price.  But  they  were 
bound  to  give  evidence  of  the  actual  value  of  the  machine  and 
that  is  their  difficulty  in  the  case  as  presented  by  this  record. 

There  was  no  finding  as  to  the  value  of  the  machine  which 
was  delivered ;  and  there  appears  to  have  been  no  request  to 
find  that  value.  Hence,  there  was  nothing  in  the  record  to 
establish  a  basis  for  the  recovery  of  those  damages  to  which, 
under  the  rule,  the  defendants  might  have  been  entitled. 

It  is  argued  by  the  appellants  that  because  the  machine 
would  varnish  only  6,000  sheets  a  day,  whereas  it  was  war- 
ranted to  varnish  10,000,  its  value  might  be  fixed  at  six-tenths 
of  the  contract  price.  That,  however,  would  be  pure  specula- 
tion, in  the  absence  of  any  evidence  going  to  show  that  the 
value  of  such  a  machine  is  in  proportion  to  its  capacity  for 
varnishing  sheets.  It  may  or  may  not  be  true  ;  but  there  is 
no  way  of  ascertaining  the  truth  without  the  aid  of  evidence. 
It  was  a  case,  where,  in  the  absence  of  data  furnished  by  wit- 
nesses competent  to  testify  upon  the  subject,  a  referee  or  jury 
would  not  be  able  to  determine  the  difference  in  value.     The 
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defendants  were  bound  to  give  that  evidence.     If  it  was  given, 
there  should  be  a  finding. 

Nor  do  the  findings  of  the  referee  that  the  defendants  paid 
out,  for  repairs  on  the  machine  and  for  work  spoiled,  certain 
sums  of  money,  help  out  the  appellants'  case.  When,  or  for 
what  cause,  moneys  were  paid  for  repairs  the  record  does  not 
inform  us ;  whereas  we  do  know  by  a  finding  that  all  the  work 
spoiled  occurred  more  than  three  years  after  the  machine  was 
delivered.  Whether  the  items  of  spoiled  work,  or  of  moneys 
paid  out  for  repairs,  were  attributable  to  the  plaintiffs'  breach 
of  warranty  does  not  appear.  We  do  not  know,  and  we  can- 
not suppose,  that  these  payments  of  moneys  had  anything  to 
do  with  the  non-conformity  to  the  agreement,  or  the  difference 
in  6ize  of  the  machine  as  furnished.  To  the  contrary,  we  see 
that  the  referee  refused  to  find,  when  requested  by  the  defend- 
ants, that  the  amount  of  money  paid  out  for  work  spoiled  was 
by  reason  of  the  imperfect  construction  of  the  machine ;  or  that 
the  defendants  had  expended  large  sums  of  money  in  getting 
the  machine  to  operate  at  all.  The  defendants'  claim  for  dam- 
ages rests  solely  upon  the  breach  of  the  warranty  accompany- 
ing the  contract  to  make  a  particular  machine.  The  referee, 
also,  has  denied  their  request  to  find  that  the  amount  of  their 
profits  would  have  been  greater  had  the  machine  been  as  war- 
ranted. His  conclusion  of  law  that  the  defendants  had  failed 
to  show  any  legal  claims  for  damages  in  this  action  must,  there- 
fore, be  accepted  as  true  and  I  see  no  way  by  which  the  Gen- 
eral Term  could  have  come  to  a  different  conclusion  than  the 
one  they  reached  and  which  led  to  their  affirmance  of  the  judg- 
ment below. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


1898.] 


FOX  V.  MATTHIES8EN. 


177 


N.  Y.  Rep.] 


Statement  of  case. 


James  W.  Fox  et  al.,  Appellants,  v.  Franz  O.  Matthiessen, 

Respondent. 

1.  Appeal  —  Intermediate  Order  —  Code  Civ.  Pro.  §  1316.  An 
order  denying  a  motion  for  a  new  trial  upon  the  ground  of  the  misconduct 
of  a  juror,  and  an  order  denying  a  motion  to  resettle  such  order,  made 
before  judgment,  although  after  the  successful  party  might  have  entered 
judgment,  are  intermediate  orders  necessarily  affecting  tne  final  judg- 
ment, within  the  purview  of  section  1316  of  the  Code  of  Civil  Procedure, 
which  provides  that  an  appeal,  taken  from  a  final  judgment,  brings  up  for 
review  an  intermediate  order,  which  is  specified  in  the  notice  of  appeal, 
and  necessarily  affects  the  final  judgment. 

2.  Meaning  of  "Intermediate."  The  word  "intermediate,"  in  sec- 
tion 1316  of  the  Code  of  Civil  Procedure,  means  between  the  two  extremes 
of  service  of  summons  and  entry  of  judgment. 

3.  Remittance  of  Case  for  Consideration  by  Appellate  Division. 
When  an  appeal  to  the  Court  of  Appeals  from  an  affirmance  of  a  final 
judgment  also  brings  up  for  review  an  order  of  a  late  General  Term  dis- 
missing an  appeal  from  orders  on  the  ground  that  they  were  not  "  inter- 
mediate "  and,  consequently,  not  reviewable,  and  the  Court  of  Appeals 
decides  that  the  orders  were  intermediate  and  involve  questions  which 
the  appellant  was  entitled  to  have  considered  by  the  General  Term,  but 
which  the  Court  of  Appeals  is  without  power  to  consider,  it  will  reverse 
the  order  of  dismissal  and  remit  the  case  to  the  Appellate  Division  for  con- 
sideration of  the  questions  presented  by  the  appeal  from  the  orders. 

Fox  v.  Matthiessen,  84  Hun,  396,  reversed. 

(Argued  January  28,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  and  order  of  the  late  General 
Term  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  respectively  April  2  and  February  15,  1895, 
affirming  a  judgment  in  favor  of  defendant  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a  new  trial.  The 
notice  of  appeal  also  brings  up  for  review  an  order  of  the 
General  Term  entered  February  15,  1895,  dismissing  an  appeal 
from  two  intermediate  orders. 

This  action  was  brought  to  recover  commissions  upon  the 
purchase  price  of  certain  sugar  refineries,  alleged  to  have  been 
earned  under  an  agreement  with  the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
23 
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Jarms  M.  Hunt  for  appellants.  By  plaintiffs'  notice  of 
appeal  to  the  General  Term  the  orders  of  May  twenty-sixth 
and  May  tenth  were  properly  brought  up  for  review  by  the 
General  Term.  {Bates  v.  Voorhees,  20  N.  Y.  525 ;  //.  F. 
Ins.  Co.  v.  Tomlinson,  58  N.  Y.  215;  Matter  of  Emmet, 
150  N.  Y.  538,  541 ;  Code  Civ.  Pro.  §§'  1301,  1316  ;  Baylies 
on  N.  T.  &  App.  49 ;  Hunt  v.  Chapman,  62  X.  Y.  333 ; 
Quincy  v.  Young,  53  N.  Y.  504;  Hymes  v.  Van  Cleef,  15 
K  Y.  Supp.  341;  Brumfield  v.  Hill,  8  N.  Y.  Supp.  143; 
Pfeffer  v.  B.  R.  Co.,  24  N.  Y.  Supp.  490 ;  Zapp  v.  Midler, 
109  N.  Y.  51 ;  Voisin  v.  C.  M.  Ins.  Co.,  123  N.  Y.  120.) 

Elihu  Root  for  respondent.  The  General  Term  properly 
dismissed  the  appeal  from  the  orders  in  question  because  no 
separate  and  distinct  appeal  from  such  orders  was  taken. 
{Selden  v.  D.  &  11.  C.  Co.,  29  N.  Y.  634 ;  Hymes  v.  Van 
Cleef,  15  N.  Y.  Supp.  341 ;  Thurber  v.  II.  B.,  Jt.  db  F.  R.  R. 
Co.,  60  N.  Y.  326  ;  Hunt  v.  Chapman,  62  N.  Y.  333 ;  Bay- 
lies on  N.  T.  &  App.  49  ;  Moore  v.  ^Y.  Y.  El.  R.  R.  Co.,  29 
K  Y.  S.  K.  146.) 

Parker,  Ch.  J.  The  record  before  us  contains  a  notice  of 
appeal  not  only  from  the  judgment  entered  upon  the  order  of 
the  General  Term  of  the  second  department,  affirming  a  judg- 
ment entered  upon  a  verdict  in  favor  of  the  defendant,  but 
also  from  another  and  separate  order  of  that  court,  dismissing 
an  appeal  taken  from  an  order  denying  a  motion  to  set  aside 
the  verdict  and  for  a  new  trial,  upon  the  ground  of  miscon- 
duct of  a  juror,  and  further,  from  an  order  denying  a  motion 
to  resettle  such  order.  The  notice  of  appeal  to  the  General 
Term  from  the  judgment  distinctly  stated  that  the  plaintiffs 
intended  to  bring  up  for  review  at  the  same  time  the  orders 
to  which  we  have  referred.  The  General  Term  held  that  such 
orders  were  not  u  intermediate,"  and,  therefore,  not  brought 
up  for  review.  We  think  otherwise.  Section  1316  of  the 
Code  provides  that  "  an  appeal,  taken  from  a  final  judgment, 
brings  up  for  review,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  which  is  specified  in  the  notice  of  appeal,  and 
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necessarily  affects  the  final  judgment;  and  which  has  not 
already  been  reviewed,  upon  a  separate  appeal  therefrom,  by 
the  court    *     *     *." 

These  orders  had  not  been  reviewed  upon  a  separate  appeal ; 
they  necessarily  affected  the  final  judgment,  for  if  the  motion 
had  been  granted  a  judgment  could  not  have  been  entered, 
and  they  were  "  intermediate "  orders  in  the  sense  in  which 
that  word  is  employed  in  the  sections  of  the  Code  bearing  upon 
that  Bubject,  because  made  after  the  commencement  of  the 
action  and  before  the  entry  of  judgment. 

The  trial  resulted  in  a  verdict  by  the  jury  in  favor  of  the 
defendant  on  the  12th  day  of  April,  1894.  On  the  same  day 
a  motion  was  made  upon  the  miuutes  for  a  new  trial,  which 
was  at  once  denied.  May  5th  the  plaintiffs  moved  the  court 
at  Special  Term  for  a  new  trial  on  affidavits  alleging  miscon- 
duct on  the  part  of  a  juror ;  the  motion  was  denied,  and  later, 
and  on  May  26th  the  court  also  denied  in  part  a  motion  to 
resettle  the  order  entered  therein.  Subsequently,  but  not 
until  June  16th,  the  defendant's  counsel  caused  judgment  to 
be  entered. 

"Within  the  letter  of  the  statute,  therefore,  these  orders  were 
intermediate,  and  they  are  not  without  the  spirit  of  it,  because 
the  defendant  might  have  entered  his  judgment  before  the 
plaintiffs  could  have  obtained  a  decision  of  their  motion. 

The  object  of  the  statutory  provisions  on  this  subject  is  to 
prevent  multiplicity  of  appeals  in  the  same  action.  The  legis- 
lature might  have  specified  the  different  orders  which  could 
thus  be  brought  up,  but  it  chose  instead  to  use  general  Ian- . 
guage,  broad  enough  to  include  any  order  which  necessarily 
affects  a  final  judgment  and  is  "  intermediate,"  that  is,  between 
the  two  extremes  of  service  of  summons  and  entry  of 
judgment. 

We  are  referred  to  Selden  v.  D.  <£  H.  Canal  Co.  (29  N.  Y. 
634)  for  an  expression  of  opinion  by  this  court  to  the  effect 
that  such  orders  are  not  intermediate.  The  question  in  that 
case  arose  under  section  11  of  the  old  Code  of  Procedure.  An 
-examination  fails  to  disclose  with  certaintv  whether  the  orders 
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denying  motions  for  a  new  trial,  on  the  ground  of  misconduct 
of  a  juror,  were  made  before  or  after  entry  of  judgment. 
Judge  Selden's  discussion  of  the  matter,  however,  indicates 
that  they  were  made  afterwards,  for,  after  denying  that  they 
were  "  intermediate  "  orders,  he  said  "  they  were  not  summary 
applications  after  judgment  within  the  3rd  subdivision  of  the 
same  section.  That  provision  only  relates  to  orders  which 
recognize  the  original  regularity  and  validity  of  the  judgment, 
and  are  based  on  facts  and  circumstances  occurring  subse- 
quently." The  conclusion  most  naturally  drawn  from  this 
argument  is,  that  the  orders  were  made  after  judgment,  but 
based  on  facts  occurring  prior  to  its  entry.  That  case  is  not, 
therefore,  an  authority  on  this  question. 

Our  conclusion  is,  that  the  record  presents  a  question  which 
the  General  Term  should  have  passed  upon  and  did  not  —  a 
question  which  the  appellants  are  entitled  to  have  considered, 
but  which  this  court  is  without  power  to  consider. 

The  order  dismissing  the  appeal  should  be  reversed,  and  the 
case  remitted  to  the  Appellate  Division  of  the  second  depart- 
ment, to  consider  the  questions  presented  by  the  appeal  taken 
from  such  orders. 

This  practice  is  in  accordance  with  Matter  of  De  Camp 
(151  N.  Y.  557,  p.  564). 

All  concur,  except  Gray,  J.,  absent,  and  Bartlett,  J.,  not 
voting. 

Order  reversed. 


C.  Crozier  Gray  and  Henderson  Crozier,  Respondents,  v. 
The  Germania  Fire  Insurance  Company  of  the  City  of 
New  York,  Appellant. 

1.  Fire  Insurance  —  Other  Insurance,  in  Contravention  of 
Policy.  Where  no  other  insurance  existed  at  the  time  of  the  delivery  of 
a  policy  of  fire  insurance  prohibiting  other  insurance  without  indorsed 
consent,  the  fact  that  the  company's  agent  was  then  informed  by  the 
insured  that  he  intended  to  procure  other  insurance,  and  delivered  the 
policy  with  that  knowledge,  does  not  constitute  a  waiver  of  the  provision 
as  to  other  insurance  or  estop  the  company  from  insisting  upon  it. 
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2.  Knowledge  op  Existing  Fact  Avoiding  Policy — Subsequent 
Act.  The  distinction  between  the  knowledge,  by  the  insurer,  of  an  exist- 
ing fact  which  renders  a  policy  void  when  delivered  and  the  omission 
of  the  insured  to  give  notice  of  and  procure  the  required  consent  to  a 
subsequent  act,  which,  by  its  conditions  invalidated  the  policy,  although 
previously  consented  to,  stated  and  discussed. 

Gray  v.  Germania  Fire  Ins.  Co.,  84  Hun,  504,  reversed. 

(Argued  February  1,  1898:  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  27, 1895,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict. 

The  action  was  upon  a  policy  of  fire  insurance  for  one 
thousand  dollars,  issued  by  the  defendant  October  1,  1892, 
insuring  the  goods  of  the  plaintiffs  in  their  store  at  Haverstraw, 
N.  Y.  It  was  a  New  York  standard  policy,  and  prohibited 
other  insurance  unless  the  consent  of  the  company  was 
indorsed  thereon.  It  also  provided  that  none  of  its  agents 
should  have  power  to  waive  any  of  its  provisions  except  by  a 
written  indorsement  on  the  policy. 

The  defendant's  agent  applied  to  the  plaintiffs  to  insure 
their  goods.  They  informed  him  of  their  intention  to  pro- 
cure insurance  to  the  amount  of  three  thousand  dollars  in 
three  different  companies,  and  permitted  him  to  write  a  policy 
for  one  thousand  dollars  in  the  defendant  company.  When 
the  policy  was  delivered  the  agent,  in  answer  to  an  inquiry  of 
the  plaintiffs,  stated  that  it  was  correct.  They  subsequently 
obtained  two  other  policies  upon  the  property  insured,  one  for 
seven  hundred  dollars  and  the  other  for  one  thousand  dollars. 
The  defendant's  agent  had  power  to  issue  policies  and  to 
indorse  permission  for  other  insurance.  But  no  such 
indorsement  was  made  upon  the  policy  in  suit. 

Ernest  Hall  for  appellant.  The  evidence  entirely  fails  to 
show  any  waiver  of  conditions  of  the  policy  against  other 
insurance,  and,  it  being  conceded  that  plaintiffs  did  procure 
other  insurance  upon  the  property  covered  by  the  policy,  the 
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contract  in  suit  was  thereby  rendered  null  and  void,  and  no 
recovery  against  the  defendant  can  be  sustained.  (  Walsh  v. 
H.  F.  Ins.  Co.,  73  N.  Y.  5 ;  Marvin  v.  U.  L.  Ins.  Co.,  85  X. 
Y.  278 ;  MesseVback  v.  Norman,  122  X.  Y.  578  ;  Allen  v.  G. 
A.  Ins.  Co.,  123  X".  Y.  6 ;  O'Brien  v.  P.  Ins.  Co.,  134  X.  Y. 
28 ;  Baumgartel  v.  P.  W.  Ins.  Co.,  136  X.  Y.  547 ;  Moore 
v.  H.  F.  Ins.  Co.,  141  X.  Y.  219 ;  Quintan  v.  P.  W.  Ins. 
Co.,  133  X.  Y.  356 ;  McNally  v.  P.  Ins.  Co.,  137  X.  Y.  389  ; 
Bigler  v.  N.  V.  C.  Ins.  Co.,  22  X.  Y.  402.)  The  case  at  bar 
cannot  be  brought  Within  the  doctrine  of  those  cases  which 
hold  "  that  conditions  which  enter  into  the  validity  of  a  con- 
tract of  insurance  at  its  inception  may  be  waived  by  agents, 
and  are  waived  if  so  intended,  although  they  remain  in  the 
policy  when  delivered."  (  Van  Schoick  v.  N.  F.  Ins.  Co.,  68 
X.  Y.  434;  Bennett  v.  N.  B.  &  M.  Ins.  Co.,  81  X.  Y.  273 ; 
Woodruff  v.  I  F.  Ins.  Co.,  83  X.  Y.  133 ;  Haight  v.  C. 
Ins.  Co.,  92  X.  Y.  51 ;  Carpenter  v.  G.  A.  In*.  Co.,  135  X. 
Y.  298;  Berry  v.  A.  C.  Ins.  Co.,  132  X.  Y.  49 ;  Forward 
v.  C  Ins.  Co.,  142  X.  Y.  387.)  An  oral  consent  or  promise 
made  to  the  insured,  at  or  before  the  execution  of  the  contract, 
to  the  effect  that  he  may  in  future  violate  the  terms  of  the 
contract  or  policy,  is  not  binding  and  cannot  be  shown  by 
parol,  because  the  oral  promise  becomes  merged  in  the  con- 
tract. (Richards  on  Ins.  §  77  ;  Walton  v.  A.  Ins.  Co.,  116  X. 
Y.  317 ;  Frankfurter  v.  IT.  Ins.  Co.,  10  Misc.  Rep.  117 ;  U. 
Nat.  Bank  v.  G.  Ins.  Co.,  34  U.  S.  App.  397;  //.  F.  Ins.  Co. 
v.  Wood,  69  X.  W.  Rep.  941 ;  R  F.  Ins.  Co.  v.  G.  L.  cfe  T. 
Co.,  68  X.  W.  Rep.  895 ;  Burgeois  v.  N.  Nat.  Ins.  Co.,  23 
Ins.  L.  J.  860 ;  U.  M.  Life  Ins.  Co.  v.  Mowrey,  96  U.  S.  544 ; 
Thompson  v.  K.  L.  Ins.  Co.,  104  IT.  8.  252.) 

Sidney  H.  Stuart  for  respondents.  The  verdict  was  in  favor 
of  the  plaintiffs,  and  hence  all  the  disputed  facts  material  to  the 
question  of  law  must  be  deemed  to  bo  established  in  the  plain- 
tiffs' favor.  (Forward  v.  C.  Ins.  Co.,  142  X.  Y.  386.)  An  agent 
can  bind  an  insurance  company  by  a  parol  waiver  of  the  con- 
ditions of  the  policy,  and  the  knowledge  of  such  agent  is  the 
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knowledge  of  the  principal,  and  no  limitations  of  his  authority 
will  be  binding  on  parties  with  whom  he  deals  which  are  not 
brought  to  their  knowledge.  {Ellis  v.  A.  C.  F.  Ins.  Co.,  50 
X.  Y.  406 ;  Forward  v.  C.  Ins.  Co.,  142  X.  Y.  388 ;  'Berry 
v.  A.  C.  Ins.  Co.,  132  X.  Y.  58 ;  Carpenter  v.  G.  A.  Ins.  Co., 
135  Xr.  Y.  302 ;  Iiobbins  v.  &  F.  &  M.  Ins.  Co.,  149  X.  Y. 
477;  Buggies  v.  A.  C.  Ins.  Co.,  114  X.  Y.  421 ;  Manchester 
v.  G.  Assur.  Co.,  151  X.  Y.  91.)  The  company  waived  any 
forfeiture,  the  condition  never  having  operated  or  attached,  by 
reason  of  the  knowledge  of  its  agent  acquired  prior  to  the  issu- 
ing of  the  policy  of  the  facts  upon  which  the  forfeiture  was 
based.  {Berry  v.  A.  C.  Lis.  Co.,  132  X.  Y.  49;  Pitney  v. 
G.  F.  Ins.  Co.,  65  X.  Y.  6 ;  Bennett  v.  Jf.  B.  &  M.  Ins.  Co., 
81  X.  Y.  273 ;  Woodruff  v.  I.  F.  Ins.  Co.,  83  X.  Y.  133 ; 
Ilaight  v.  C.  Ins.  Co.,  92  X.  Y.  51 ;  Cross  v.  JV.  F.  Ins.  Co., 
132  X.  Y.  133 ;  Carpenter  v.  G.  A.  Ins.  Co.,  135  X.  Y.  298 ; 
McNally  v.  P.  Ins.  Co.,  137  X.  Y.  389 ;  Bobbins  v.  S.  F  & 
M.  Ins.  Co.,  149  X.  Y.  477 ;  Forward  v.  C.  Ins.  Co.,  142  X. 
Y.  382.)  It  must  be  assumed  from  the  facts  that  the  agent  of 
the  defendant  contracted  and  agreed  that  the  defendant  would 
issue  a  policy  upon  which  its  permission  that  the  plaintiffs 
might  have  other  insurance  would  be  indorsed,  or  to  which  it 
would  be  attached.  Having  failed  to  do  this,  the  recovery  of 
the  amount  of  the  loss  is  proper  as  damages  for  the  breach  of 
such  contract  and  agreement.  {Manchester  v.  G.  Assur.  Co., 
151  X.  Y.  91 ;  Angell  v.  //.  F.  Ins.  Co.,  59  X.  Y.  171.) 

Martin,  J.  The  only  question  we  are  called  upon  to  deter- 
mine in  this  case  is  whether  the  knowledge  of  the  defendant's 
agent  that  the  plaintiffs  intended  to  procure  other  insurance 
upon  the  property  covered  by  the  defendant's  policy  consti- 
tuted a  waiver  of  the  provision  therein  prohibiting  other 
insurance  without  the  indorsement  upon  the  policy  of  an 
agreement  to  that  effect.  The  courts  below  have  so  held. 
This  conclusion  was  based  upon  the  theory  that  as  the  defend- 
ant's agent  knew  that  the  plaintiffs  intended  to  procure  other 
insurance  when  the  policy  in  suit  was  issued,  and  delivered  it 
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with  that  knowledge,  it  constituted  a  waiver  of  its  provision 
«s  to  other  insurance.  Manifestly,  this  theory  cannot  be  sus- 
tained. It  is  well  settled  in  this  state  that  where  an  insurance 
company  issues  a  policy,  with  full  knowledge  of  facts  which 
would  render  it  void  in  its  inception  if  its  provisions  were 
insisted  upon,  it  will  be  presumed  that  it  by  mistake  omitted 
to  express  the  fact  in  the  policy,  waived  the  provision  or  held 
itself  estopped  from  setting  it  up,  as  a  contrary  inference 
would  impute  to  it  a  fraudulent  intent  to  deliver  and  receive 
pay  for  an  invalid  instrument.  ( Van  Schoick  v.  Niagara 
F.  Ins.  Co.,  68  N.  Y.  434 ;  Whited  v.  Germania  F.  Ins.  Co., 
76  N.  Y.  415  ;  Richmond  v.  Niagara  F.  Ins.  Co.,  79  K  Y. 
230 ;  Woodrufy.  Imperial  F.  Ins.  Co.,  83  N.  Y.  133  ;  Short 
v.  Home  Ins.  Co.,  90  N.  Y.  16 ;  Forward  v.  Continental 
Ins.  Co.,  142  N.  Y.  382;  Wood  v.  American  F.  Ins.  Co., 
149  N.  Y.  382 ;  Bobbins  v.  Springfield  F  ife  JU.  Ins.  Co., 
149  N.  Y.  477,  484.) 

But  it  is  manifest  that  that  principle  has  no  application  to 
the  facts  in  this  case.  When  the  defendant's  policy  was 
delivered  neither  of  the  other  policies  had  been  issued,  but 
were  subsequently  obtained.  Consequently,  the  defendant's 
policy  was  valid  in  its  inception.  If  it  became  invalid  it  was 
by  the  act  of  the  plaintiffs  in  subsequently  procuring  additional 
insurance,  without  obtaining  an  indorsement  upon  the  policy 
of  the  defendant's  consent.  As  the  defendant  issued  to  the 
plaintiffs  a  policy  which  was  valid  when  delivered,  the  fact 
that  they  informed  the  defendant's  agent  of  their  intention  to 
subsequently  procure  other  insurance  was  insufficient  to  justify 
the  courts  below  in  holding  that  there  was  a  waiver  of  that 
condition,  or  that  the  defendant  was  estopped  from  insisting 
upon  it.  (Baumgartel  v.  Providence-  Washington  Ins.  Co., 
136  N.  Y.  547;  Moore  v.  II.  F.  Ins.  Co.,  141  N.  Y.  219; 
McNievney  v.  Agricultural  Ins.  Co.,  48  Hun,  239.) 

The  distinction  between  the  knowledge  of  an  existing  fact 
which  renders  a  policy  void  when  delivered  and  the  omission 
of  the  insured  to  give  notice  of  and  procure  the  required  con- 
sent to  a  subsequent  act,  which,  by  its  conditions  invalidated 
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it,  although  previouslj'  consented  to,  was  clearly  pointed  out  in 
the  authorities  cited. 

The  decisions  of  the  courts  below  are  at  variance  with  the 
principle  that  written  contracts  cannot  be  controlled  or  varied 
by  oral  evidence,  and  that  a  written  instrument  must  be 
regarded  as  the  receptacle  of  the  entire  contract  between  the 
parties,  and  merges  all  previous  oral  agreements  in  it. 

!Nor  do  we  think  the  contention  of  the  respondents,  that  they 
were  entitled  to  recover  upon  a  parol  contract  of  insurance, 
made  with  the  agent,  can  be  sustained.  There  was  no  proof 
that  the  defendant's  agent  ever  agreed  to  issue  a  policy  differ- 
ent from  the  one  delivered,  or  that  he  agreed  that  other  insur- 
ance might  be  procured  without  the  indorsement  required. 
It  is  manifest  that  this  action  was  upon  the  policy  issued  by 
the  defendant,  and  was  not  based  upon  any  other  agreement 
between  the  plaintiffs  and  the  agent  of  the  defendant. 

The  judgment  of  the  General  Term  and  of  the  trial  court 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  reversed. 


State  Bank  of  Lock  Haven,  Respondent,  v.  James  W.  Smith 
and  Wilbur  F.  Smith,  Appellants,  Impleaded  with 
Chandler  P.  Wainwright  and  Willis  Bryant. 

1.  Exchange  of  Promissory  Notes  —  Conversion  of  Accommoda- 
tion into  Business  Paper.  Where  two  parties  exchange  promissory 
notes  for  the  same  amount,  made  by  them  respectively,  payable  to  the 
order  of  the  other,  and  each  uses  the  counterpart  of  his  own  note,  by 
having  it  discounted  for  his  own  benefit,  both  notes  are  ipso  facto  con- 
verted from  accommodation  into  business  paper,  each  constitutes  a  good 
consideration  for  the  other,  and  the  maker  of  each  becomes  liable  as  a 
principal  debtor. 

2.  Accommodation  Notes  —  Surety  —  Subrogation.  Where  the 
notes  received  and  discounted  for  his  own  benefit  by  one  of  the  two  par- 
ties to  an  exchange  of  a  series  of  counterpart  notes,  made  by  each  party 
respectively  to  the  order  of  the  other,  are  accommodation  notes,  as  to 
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which  the  maker,  not  having  used  the  counterparts  received  by  him,  is 
simply  surety,  knowledge  of  that  relation  by  the  discounting  bank  enti- 
tles the  maker,  upon  payment  of  the  debt  and  the  insolvency  of  the  payee 
of  the  notes,  to  all  the  rights,  remedies  and  securities  that  the  bank  had 
with  reference  to  the  notes. 

3.  Judgment  Note  as  Collateral  Security.  When  a  judgment 
note,  received  by  a  bank  from  the  principal  debtor  on  discounted  notes, 
in  a  state,  such  as  Pennsylvania,  whose  law  permits  such  a  contract,  was 
given  as  collateral  security  for  the  performance  of  numerous  prior  con- 
tracts entered  into  by  the  principal  debtor,  it  is  not  to  be  deemed,  as 
regards  one  standing  in  the  relation  of  surety  to  the  notes,  as  having  been 
received  in  payment  of  the  principal  debt  or  as  a  substitute  therefor,  but 
merely  as  a  concurrent  security. 

4.  Collateral  Security.  A  judgment  entered  upon  a  judgment 
note,  given  as  collateral  security,  is  necessarily  a  security  of  the  same 
general  nature,  and  so,  also,  are  the  avails  of  an  execution  sale  upon 
such  judgment;  and  the  original  indebtedness  continues  unmerged  and 
unchanged,  except  so  far  as  the  proceeds  of  the  sale  were  applied,  or 
should  have  been  applied,  thereon. 

5.  Duty  of  Bank  to  Surety.  A  bank,  holding  a  judgment  against  a 
principal  debtor  not  simply  for  its  own  security,  but  also  for  the  indem- 
nity of  the  surety  on  notes  discounted  for  the  principal  debtor,  owes  the 
surety  the  duty  of  dealing  in  good  faith  with  its  judgment,  and  of  doing 
nothing  to  impair  such  security  to  the  prejudice  of  the  surety's  rights. 

6.  Duty  of  Bank  to  Surety.  The  duty  imposed  upon  the  bank, 
under  such  circumstances,  is  not  an  active,  but  a  negative  duty,  as  it  is 
simply  bound  not  to  cancel,  waste  or  impair  its  security;  and  if  the  surety 
wishes  to  control  the  judgment  held  by  the  bank  as  collateral  security, 
it  is  his  duty  to  pay  the  debt  and  obtain  subrogation  pro  tanto  to  the 
collateral. 

7.  Substitution  of  Security.  A  surety  is  not  released  by  the  substi- 
tution, by  the  creditor,  of  one  collateral  security  for  another,  when  made 
in  good  faith  and  apparently  for  the  benefit  of  all  concerned. 

8.  Substitution  of  Security.  A  surety  is  not  released  by  the  exchange, 
by  a  creditor  bank,  of  a  judgment  against  an  insolvent  principal  debtor, 
whose  property  has  been  exhausted,  for  an  agreement  by  its  president 
individually  to  pay  the  debt  out  of  the  proceeds  of  the  property  of  the 
debtor  purchased  by  him  at  execution  sale,  after  he  has  realized  enough 
to  pay  an  indebtedness  to  himself,  when  no  bad  faith  appears  and  it  is  not 
shown  that  the  substituted  security  was  worth  less  than  the  judgment. 

State  Biink  v.  Smith,  So  Hun,  200,  affirmed. 

(Argued  February  4,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
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21,  1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  amounts  alleged  to 
be  due  upon  twelve  promissory  notes. 

Between  the  21st  of  June  and  the  17th  of  September,  1889, 
the  firm  of  J.  W.  &  W.  F.  Smith,  doing  business  in  Brook- 
lyn, executed  and  delivered  twelve  promissory  notes,  aggre- 
gating $13,911.24  in  amount,  to  the  firm  of  Wainwright 
&  Bryant,  doing  business  in  Philadelphia,  and  the  latter  firm 
procured  the  same,  before  maturity,  to  be  discounted  by  the 
plaintiff,  a  banking  corporation  organized  under  the  laws  of 
Pennsylvania,  and  doing  business  at  Lock  Haven  in  that  state. 
These  notes  were  delivered  bv  J.  W.  &  W.  F.  Smith  on 
receipt  by  them  of  corresponding  notes  made  by  Wainwright 
&  Bryant  of  even  date,  tenor  and  effect,  each  inclosed  in  a 
letter  requesting  that  duplicates  be  sent.  The  notes  of  the 
Brooklyn  firm  were  payable  in  this  state,  while  those  of  the 
Philadelphia  firm  were  payable  in  Pennsylvania.  These  two 
sets  of  notes  were  thus  delivered  under  an  agreement  of  some 
years  standing,  made  for  the  accommodation  of  Wainwright 
&  Bryant,  that  either  firm  had  the  right  to  use  for  its  own 
benefit  any  of  the  notes  delivered  to  it  by  the  other,  and  that 
Wainwright  &  Bryant  should  protect  J.  W.  &  W.  F.  Smith 
and  furnish  them  the  money  to  pay  their  notes  as  they 
matured,  unless  they  had  used  some  of  the  notes  of  the  other 
firm  and  had  given  notice  to  that  effect.  Between  1884  and 
1889  many  notes  passed  between  the  two  firms  under  this 
agreement.  When  corresponding  notes  in  the  two  series  had 
both  been  used,  each  firm  paid  the  note  made  by  itself. 
Wainwright  &  Bryant  always  used  the  notes  intrusted  to  them 
by  J.  W.  &  W.  F.  Smith,  but  the  latter  rarely  used  the  notes 
intrusted  to  them  by  Wainwright  &  Bryant,  although  they 
did  in  a  few  instances,  one  of  which  was  a  note  dated  August 
6,  1889,  for  $1,145.13,  which  was  discounted  for  J.  W.  &  W. 
F.  Smith  by  the  Eleventh  Ward  Bank  of  New  York.  When 
the  Philadelphia  firm  furnished  the  Brooklyn  firm  money  to 
pay  the  notes  of   the  former,  the  latter  returned    the  cor- 
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responding  notes.  Each  firm  kept  its  agreement  with  the 
other  until  the  24th  of  October,  1889,  when  Wainwright  & 
Bryant  failed,  and  thus  became  unable  to  furnish  J.  W.  &  W. 
F.  Smith  with  money  to  pay  their  notes,  which  were  then  held 
by  the  plaintiff,  and  the  latter  firm,  on  hearing  of  the  failure, 
took  up  said  note  of  August  6,  1889,  no  notice  having  been 
given  that  it  had  been  used,  and  has  ever  since  held  all  the 
notes  of  the  last  series  made  by  the  former  firm. 

At  the  time  of  their  failure  Wainwright  &  Bryant  owed 
one  William  A.  Simpson,  the  president  of  the  plaintiff, 
$50,000,  for  which  he  held  their  judgment  note,  dated  Novem- 
ber 14,  1884,  payable  one  day  after  date.  He  also  held  two 
judgment  notes  given  by  them  as  security  for  indorsements 
made  by  him  for  their  accommodation,  the  one  dated  January 
14,  1885,  for  $60,000,  and  the  other,  dated  August  19,  1887, 
for  $75,000,  each  due  one  day  after  date.  At  the  same  time 
they  owed  the  plaintiff  $122,313  for  notes  made  or  indorsed 
by  them  and  discounted  by  it,  including  those  made  by  J.  W. 
&  W.  F.  Smith  as  aforesaid,  but  not  including  those  indorsed 
by  Simpson  ;  and  on  October  24, 1889,  in  anticipation  of  their 
failure,  they  gave  to  the  plaintiff,  as  collateral  security  to  their 
liability  to  it,  through  said  Simpson  and  one  Corss,  the  attor- 
ney for  the  bank,  a  judgment  note  for  that  amount,  due  in 
one  day.  Said  note  was  delivered  to  Mr.  Simpson,  who  had 
the  physical  possession  and  control  thereof.  According  to  the 
laws  of  the  state  of  Pennsylvania,  judgment  notes,  such  as 
those  mentioned,  may  be  given  and  used  as  collateral  security 
for  a  present  debt,  or  as  security  to  the  payee  for  a  liability 
incurred,  or  to  be  incurred,  by  the  payee  for  the  maker,  and 
judgment  may  be  entered  thereon  and  enforced  although  the 
indebtedness  has  not  matured,  or  the  liability  incurred  by  the 
payee  remains  contingent,  and  any  attorney  may  confess  judg- 
ment for  the  maker  of  such  a  note.  On  October  26,  1889, 
Mr.  Corss  confessed  separate  judgments,  which  were  entered 
in  Jefferson  county,  Pennsylvania,  on  all  of  said  judgment 
notes  against  the  makers  and  in  favor  of  the  respective  payees, 
and  issued  executions  thereon.     In  entering  the  judgments  he 
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acted  as  attorney  of  record  both  for  the  plaintiff  and  Mr. 
Simpson.  The  three  judgments  in  favor  of  Simpson  aggre- 
gated $190,550,  although  the  amount  of  his  claims,  both  fixed 
and  contingent,  was  about  $135,000.  Cores,  by  direction  of 
Simpson,  entered  his  judgments  first  and  issued  executions  on 
them  first,  in  order  to  give  him  priority  over  the  bank,  the 
law  of  the  state  being  that,  as  to  personal  property,  the  exe- 
cution first  issued  takes  precedence,  while,  as  to  real  estate,  all 
judgments  entered  on  the  same  day  share  equally  in  the  pro- 
ceeds of  a  sale  thereof.  The  personal  property  of  the  judg- 
ment debtors  in  Jefferson  county,  when  sold  November  30, 
1889,  realized  $67,533.82,  and  the  real  estate  $26,490.  All  of 
the  real  estate  and  all  of  the  personal  property,  except  to  the 
amount  of  $5,000,  was  bid  in  by  Simpson,  who  paid  nothing 
to  the  sheriff,  but  the  proceeds  were  credited  on  his  judg- 
ments, except  that  as  president  of  the  bank  he  receipted  for 
$12,000,  the  share  of  the  bank  in  the  net  avails  of  the  realty, 
although  it  was  not  paid  either  to  him  or  the  plaintiff.  Mr. 
Simpson  was  the  largest  stockholder  of  the  plaintiff  and  acted 
for  it  in  procuring  said  judgment  note.  He  was  closely  con- 
nected with  Wain wright  &  Bryant,  advised  them  in  their 
business,  received  a  percentage  upon  a  portion  thereof  for  his 
advice,  and  was  well  informed  as  to  their  financial  transac- 
tions. Prior  to  the  24th  of  October,  18S9,  the  plaintiff  had 
knowledge  through  said  Simpson,  its  president,  who  had  prac- 
tical control  of  the  matters  of  the  bank,  that  said  notes  were 
made  bv  the  Messrs.  Smith  for  the  accommodation  of  Wain- 
wright  &  Bryant,  and  that  they  were  not  given  for  value. 
Since  October  24,  1889,  there  has  been  collected  by  the  plain- 
tiff on  notes  held  by  it,  on  which  Wain  wright  &  Bryant  were 
liable,  excepting  the  twelve  made  by  the  defendants  Smith  and 
notes  indorsed  by  said  Simpson,  the  sum  of  $36,035.  The 
further  sum  of  $5,000  was  realized  by  the  plaintiff  from  cer- 
tain 6tock  in  a  cattle  company,  delivered  to  it  by  Wainwright 
&  Bryant,  which  sum  was  applied  generally  by  the  plaintiff 
upon  their  indebtedness  to  it.  The  plaintiff  also  realized 
upon  the  sale  under  its  judgment  of  certain  real  property 
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owned  by  Wainwright  &  Bryant,  or  one  of  them,  in  the 
county  of  Philadelphia,  the  sum  of  $5,000,  which  was  cred- 
ited by  it  in  like  manner. 

On  the  30th  of  January,  1S90,  the  plaintiff  assigned  to  Simp- 
son its  judgment  against  Wainwright  &  Bryant,  "  and  all 
money  due  or  to  become  due  thereon,  to  be  collected  by  said 
Simpson  *  *  *  for  his  own  benefit."  Subsequently,  and 
about  a  year  later,  Simpson  executed  and  delivered  to  the 
plaintiff  an  agreement,  reciting  many  of  the  foregoing  facts, 
and  also  that  Wainwright  &  Bryant  have  failed  and  "  are  no 
longer  believed  to  be  responsible  ; "  that  the  deeds  for  the  real 
estate  sold  had  been  made  to  Simpson,  and  the  purchase  money 
receipted  for  by  him  pro  rata  on  the  judgments  in  favor  of 
himself  and  the  plaintiff ;  that  the  bank's  judgment  had  been 
assigned  to  him  "  the  better  to  enable  him  to  secure  the 
acknowledgment  and  delivery  to  him  of  the  sheriff's  deed,  with- 
out the  payment  of  the  purchase  money  to  the  sheriff ; "  and  that 
it  was  known  that  after  the  bank  had  received  from  Simpson  its 
pro  rata  share  of  the  proceeds  arising  from  the  sale  of  real  estate 
in  Jefferson  county,  and  had  received  all  other  proceeds  from 
the  sale  of  collaterals  and  the  collection  of  all  collectible 
notes,  there  would  be  a  deficiency  of  assets  to  pay  the  indebt- 
edness of  Wainwright  &  Bryant  to  the  bank.  After  these 
recitals  the  instrument  provided  that,  in  consideration  of  the 
conveyance  of  the  real  estate  in  Jefferson  county  to  Simpson, 
and  the  payment  of  the  purchase  money  for  the  same,  "  which 
was  done  at  the  special  instance  and  request  of  the  said  Wil- 
liam A.  Simpson,"  and  in  consideration  of  one  dollar  by  him 
paid  to  the  bank,  "  and  for  other  good  and  valuable  consider- 
ations to  him  paid  by  the  State  Bank,"  the  said  Simpson  agreed 
to  pay  the  bank  "  the  full  amount  of  the  indebtedness  of  Wain- 
wright &  Bryant  to  the  said  bank  as  drawers  or  indorsers  of 
notes  discounted  by  said  bank,  not  otherwise  paid  or  secured,  to 
be  paid  to  the  said  bank  out  of  the  proceeds  of  the  sale  of  the  real 
and  personal  property  of  Wainwright  &  Bryant,  sold  in  Jeffer- 
son county,  and  purchased  by  the  said  William  A.  Simpson,  after 
or  as  he  shall  sell  and  convert  the  same.     It  being  understood 
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that  the  same  William  A.  Simpson  is  to  pay  said  indebtedness 
to  the  said  State  Bank  only  after  he  has,  by  the  sale  of  said 
real  estate  and  personal  property,  arid  by  the  sale  of  the  lum- 
ber, mineral,  oil,  gas,  etc.,  in  and  upon  same,  and  by  the  sale, 
transfer  or  assignment  of  other  property,  real,  personal  and 
mixed,  of  the  said  Wainwright  &  Bryant,  realized  sufficient  to 
pay  the  amount  of  Wainwright  &  Bryant's  indebtedness  to 
him,  after  deducting  the  necessary  and  proper  charges  and 
expenses." 

The  notes  sued  upon  in  this  action  were  the  third  renewal  of 
the  original  series,  made  pursuant  to  an  arrangement  between 
Wainwright  &  Bryant,  the  said  Smiths  and  the  plaintiff,  with, 
the  consent  of  Simpson,  but  without  knowledge  on  the  part  of 
the  Messrs.  Smith  that  the  plaintiff  had  realized  any  moneys 
upon  its  judgment,  although  they  knew  of  the  recovery  thereof, 
or  that  the  exedution  in  favor  of  Simpson  had  been  given 
precedence  over  the  bank's  judgment.  The  plaintiff  still  holds 
notes,  "  making  a  part  of  said  sum  of  $122,313,  to  the  extent 
of  about  $82,858.08,  which  said  notes  have  not  been  paid  "  by 
an  actual  application  of  money  realized  from  any  source  upon 
them.  No  part  of  the  notes  involved  in  this  action  has  been 
paid,  except  as  stated. 

The  referee  before  whom  the  case  was  tried  found  the  fore- 
going facts  in  substance,  and  also  found  "  that  said  Simpson 
was  to  pay  the  bank  the  proper  share  of  the  proceeds  to  which 
the  bank  was  entitled,  and  the  assignee  of  said  judgment 
assumed  a  position  at  that  time  of  accountability  to  the  bank, 
the  exact  nature  of  which  was  not  defined  ; "  that  since  Octo- 
ber 24,  1889,  there  has  been  paid  to  the  plaintiff  of  the  notes 
held  by  it,  on  which  Wainwright  &  Bryant  were  liable  either 
as  indorsers  or  makers,  excepting  such  as  were  indorsed  by 
Simpson,  and  excepting  the  twelve  notes  made  by  the  Messrs. 
Smith,  the  sum  of  about  $36,500,  leaving  unpaid  thereon 
$63,231.16,  which  is  uncollectible,  and  that,  at  the  time  of  the 
purchase  by  Simpson  of  such  real  and  personal  property  sold 
by  the  sheriff  in  Jefferson  county,  he  had  no  specific  agree- 
ment with  the  plaintiff  that  it  was  to  have  any  interest  therein. 
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The  referee  found  as  conclusions  of  law  that  the  defendants 
Smith  were  accommodation  makers  of  the  original  notes,  and 
were  sureties  as  between  themselves  and  Wainwright  &  Bryant, 
who  were  the  principal  debtors,  except  that  the  note  of  August 
6,  1889,  for  $1,145.13,  and  the  renewal  thereof  was  business 
paper ;  that  the  plaintiff  is  the  lawful  holder  and  owner  of  the 
renewals  of  said  notes ;  that  the  amount  realized  by  the  plain- 
tiff from  the  sale  of  the  real  property  in  Jefferson  and  Phila- 
delphia counties  and  from  the  sale  of  the  cattle  stock  is  in 
equity  applicable  pro  rata  upon  all  the  unpaid  notes  which 
said  judgment  note  of  $122,313  was  given  to  secure ;  that  the 
parties  to  the  notes  in  question  are  entitled  to  the  same  rights 
and  equities  as  if  the  original  series  had  not  been  renewed, 
but  was  still  unpaid  in  the  bank ;  that  the  defendants  Smith 
are  entitled  to  have  the  sum  of  $3,389.48  credited  upon  the 
principal  of  the  eleven  notes  in  suit,  and  that  the  plaintiff  is 
entitled  to  judgment  for  the  balance,  including  the  whole  of 
the  twelfth  note. 

Judgment  was  entered  accordingly  for  the  sum  of  $12,S78.61 
damages,  including  interest,  and,  after  an  affirmance  by  the 
General  Term,  the  defendants  Smith  appealed  to  this  court 

Abel  &  Blachnar  for  appellants.  The  judgment  obtained 
by  the  bank  upon  the  note  merged  the  entire  liability  of  Wain- 
wright &  Bryant  to  the  bank,  including  their  liability  on  the 
twelve  notes  involved  in  this  action.  (Colebrook  on  Col.  Sec. 
§  2 ;  W.  Bank  v.  Webb,  39  N.  Y.  325  ;  McMasUr  v.  Yenioti, 
3  Duer.  249 ;  Peters  v.  Sanford,  1  Den.  224 ;  Hill  v.  Beehe, 
13  N.  Y.  556 ;  Toussaint  v.  Martinnant,  2  D.  &  E.  100 ; 
Butler  v.  Miller,  1  N.  Y.  496  ;  Roosevelt  v.  Marble,  6  Johns. 
Ch.  266.)  Whatever  may  have  been  the  original  relation  of 
the  judgment  to  the  series  of  notes,  whether  it  merged  Wain- 
wright &  Bryant's  liability  on  them  or  not,  it  became,  when 
assigned  to  William  A.  Simpson,  the  principal  obligation  of 
Wainwright  &  Bryant  as  between  the  parties  to  the  transfer, 
and  no  action  can  be  maintained  by  the  bank  on  the  series  of 
notes  while  Simpson  remains  the  owner  of  the  judgment. 
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{Battle  v.  Coit,  19  Barb.  68 ;  Battle  v.  Coit,  26  N.  Y.  404 ; 
Teas  v.  Chrystie,  2  E.  D.  Smith,  621 ;  Fitch  v.  McDowell, 
80  Hun,  207 ;  i^fcA  v.  McDowell,  145  N.  Y.  498 ;  O.  NaL 
Bank  v.  Fant,  50  N.  Y.  474 ;  Holmes  v.  />'  Camp,  1  Johns. 
34  ;  Bur  dick  v.  Green,  15  Johns.  247 ;  Armstrong  v.  CWA- 
7i£y,  43  Barb.  340  ;  Hays  v.  McClurg,  4  Watts,  452 ;  Small 
v.  Jones,  8  Watts,  265.)  The  assignment  of  the  judgment  to 
William  A.  Simpson  and  the  contract  from  Simpson  in  lieu 
thereof  discharged  the  sureties  from  every  liability  to  the  bank. 
(Townsend  v.  Whitney,  75  N.  Y.  425  ;  Shutts  v.  Fingar,  100 
K  Y.  539 ;  Lewis  v.  Palmer,  28  N.  Y.  271 ;  Hays  v.  Ward, 
4  Johns.  Ch.  122 ;  Speiglemyer  v.  Crawford,  6  Paige,  254 ; 
Mathews  v.  Aiken,  1  N.  Y.  595 ;  Willard's  Eq.  Juris.  [Pot- 
ter's ed.]  110,  111 ;  2  Brandt  on  Suretyship,  §§  301,  426,  434; 
Colebrook  on  Col.  Sec.  §§212,  239  ;  Tiedeman  on  Com.  Paper, 
§  424;  Chitty  on  Cont.  [11th  Am.  ed.]  284;  1  Story's  Eq. 
Juris.  §  325  ;  Ducker  v.  liapp,  67  N.  Y.  464 ;  Calvo  v.  Daviesy 
73  N.  Y.  211 ;  Bangs  v.  Strong,  10  Paige,  11 ;  7  Hill's  Kep. 
250  ;4K.  Y.  315 ;  Boyd  v.  McDonough,  39  How.  Pr.  389.) 
The  judgment,  considered  as  a  purely  collateral  security,  was 
prima  fade  worth  its  face  value ;  the  burden  of  proving  its 
actual  value  rested  upon  respondent.  In  the  absence  of  such 
proof  or  finding  the  sureties  are  entitled  to  be  discharged  to 
the  extent  of  the  face  value  thereof.  (2  Brandt  on  Surety- 
ship, §  426  ;  Underhill  v.  Palmer,  10  Daly,  478 ;  Fielding  v. 
Waterhouse,  S  J.  &  S.  424 ;  Flubbellv.  Carpenter,  5  N.  Y.  171 ; 
Dunn  v.  Parsons,  40  Hun,  77;  Lewis  v.  Armstrong,  80  Ga. 
402;  Holt  v.  Bodey,  18  Penn.  St.  207;  Guild  v.  Butler \ 
127  Mass.  386;  American  Bank  v.  Baker,  4  Mete.  164; 
Hawks  v.  Hinchclif,  17  Barb.  492 ;  Booth  v.  Poicers,  56  N. 
Y.  22 ;  Griggs  v.  Day,  136  N.  Y.  152.)  The  assignment  of 
the  judgment  representing  the  principal  debt  of  Wainwright 
&  Bryant  carried  with  it,  as  accessory  thereto,  the  right  to 
proceed  against  defendants  Smith,  and  the  bank  became  the 
real  party  in  interest  and  entitled  to  satisfaction  of  the  debt. 
(Dillenbeckv.  Dygert,  97  X.  Y.  303  ;  2  Black  on  Judg.  §  948.) 
As  the  assignment  of  the  judgment  to  Simpson  suspended 
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the  right  of  the  bank  to  proceed  against  Wainwright  & 
Bryant  upon  the  series  of  notes,  it  also  suspended  its  right  to 
proceed  against  defendants  Smith.  (2  Smith  L.  C.  292.)  The 
fact  that  this  action  was  brought  upon  renewals  of  the  series 
of  notes  held  by  the  bank  at  the  time  of  the  assignment  of  the 
judgment  does  not  deprive  defendants  of  their  equitable 
defense.  (Pence  v.  Langdon,  99  U.  S.  578;  Newbery  v. 
Furnival,  56  N.  Y.  638 ;  Robertson  v.  M.  L.  Ins.  Co.,  88  N. 
Y.  441 ;  Bennecke  v.  Ins.  Co.,  105  U.  S.  355 ;  Nat.  Bank  v. 
lewis,  75  N.  Y.  516;  Chester  v.  Bank  of  Kingston,  16,  N. 
Y.  336;  Winsted  Bank  v.  Webb,  39  N.  Y.  325.)  If  the 
judgment  was  collateral  merely  according  to  the  strict  mean- 
ing of  the  word,  the  conduct  of  the  bank  through  its  president, 
Simpson,  and  attorney,  Corss,  in  procuring  to  Simpson  a 
priority  over  the  bank  and  confirming  it  by  the  assignment 
and  contract,  discharged  the  sureties  to  the  extent  of  their  pro 
rata  share  in  the  personal  property  seized  under  the  execution. 
{Hayes  v.  Ward,  4  Johns.  Ch.  130 ;  Mayhew  v.  Crickett,  2 
Swanst.  Ch.  185  ;  Underhill  v.  Palmer,  10  Daly,  478 ;  Chester 
t.  Bank  of  Kingston,  16  N.  Y.  336 ;  Hall  v.  Ilaxey,  84  111. 
•616;  Strange  v.  looks,  9  Jur.  [N.  S.]  943;  Am.  Bank  v. 
Baker,  4  Mete.  164;  Kressig  v.  AUspaugh,  91  Cal.  231; 
Phares  v.  Barbour*  49  111.  370.)  The  referee  erred  in  find- 
ing the  note  for  $1,145.13,  set  forth  in  the  6th  cause  of  action 
in  the  complaint,  was  business  paper  given  by  defendants  to 
Wainwright  &  Bryant  for  value,  and  directing  judgment  for 
-the  full  amount  thereof.  The  defendants  were  sureties  and 
entitled  to  sureties'  rights.  (  Ward  v.  Howard,  88  Is.  Y.  74 ; 
Dichman  v.  Robeson,  37  N.  Y.  S.  R.  215 ;  Grow  v.  Gartock, 
97  K  Y.  81 ;  M.  S.  Bank  v.  Pierce,  137  JS".  Y.  444 ;  Guild 
v.  Butler,  127  Mass.  386 ;  Bridenbecker  v.  Lowell,  32  Barb. 
9 ;  Saxton  v.  Peat,  2  Camp.  185  ;  Colgrove  v.  Tollman,  67 
N.  Y.  95 ;  Palmer  v.  Purdy,  83  N.  Y.  144 ;  Hubbard  v. 
Gumey,  64  N.  Y.  457.) 

Frederick  II.  Man  for  respondent.     The  judgment  note  to 
the  bank  having  been  given  as,  and  intended  for,  collateral 
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security  only,  the  judgment  entered  upon  it  was  nothing  more 
than  a  collateral  security,  and  did  not  merge  the  notes  held  by 
the  bank,  and,  therefore,  the  assignment  of  that  judgment  to 
Simpson  did  not  carry  with  it  the  notes  of  which  those  in  suit 
are  renewals.  (Quincey  v.  White,  63  N.  Y.  370 ;  Baldwin 
v.  Paying,  114  N.  Y.  452 ;  PoweU  v.  W.  V.  M.  Co.,  8  Wkly. 
Notes  of  Cas.  [Pa.]  293 ;  A.  F.  &  M.  Ins.  Co.  v.  Boies,  6 
Duer,  583 ;  Sheldon  v.  Edwards,  35  N.  Y.  279 ;  Davis  v. 
Anable,  2  Hill,  339;  Day  v.  Zeal,  14  Johns.  404.)  The 
assignment  of  the  judgment  to  Simpson,  and  Simpson's  con- 
tract with  the  bank,  discharged  appellants  only  if  they  were 
accommodation  makers  of  the  notes  in  suit,  and  even  then 
only  to  the  extent  of  their  interest  in  the  amount  which  the 
judgment  was  worth.  (Barhydt  v.  Ellis,  45  N.  Y.  Ill ; 
Vose  v.  F.  R.  R.  Co.,  50  N.  Y.  369 ;  Ginggs  v.  Day,  136  N. 
Y.  152.)  Under  all  the  circumstances,  the  appellants,  even 
though  accommodation  makers  of  the  notes  sued  on,  have  no 
defense  thereto  by  reason  of  the  priority  obtained  by  the 
Simpson  judgments.  {Nat.  Bank  of  Newburgh  v.  Smith,  66 
N.  Y.  271 ;  F.  Nat.  Bank  of  B.  v.  Wood,  71  N.  Y.  405 ; 
Beardsley  v.  Warner,  6  Wend.  610 ;  Smith  v.  Erwin,  77  N. 
Y.  466 ;  N.  Y.  Nat.  E.  Bank  v.  Jones,  9  Daly,  248 ;  S.  Nat. 
Bank  of  O.  v.  Poucher,  56  N".  Y.  348 ;  Bd.  of  Supervisors  v. 
Otis,  62  N.  Y.  88 ;  Clark  v.  Sickler,  64  K  Y.  231 ;  Nat.  Bank 
ofN.  v.  Smith,  66  N.  Y.  271.)  All  the  twelve  notes,  of  which 
those  sued  upon  are  renewals,  were  business  or  exchanged 
paper,  and,  having  been  taken  for  value  by  plaintiff  before 
maturity,  are  not  open  to  any  defense  because  of  the  receipt 
afterwards  of  collateral  security  from  Wainwright  &  Bryant, 
and  the  referee  erred  in  holding  that  but  one  of  the  notes  was 
business  paper.  (Bice  v.  Mather,  3  Wend.  62;  Dowe  v. 
Schutt,  2  Den.  621;  Newman  v.  Frost,  52  N.  Y.  422; 
Rice  v.  Grange,  131  N.  Y.  149 ;  Cohum  v.  Baker,  6  Duer, 
532;  Bassett  v.  Bassett,  55  Barb.  506;  6  Alb.  L.  J.  166; 
1  Daniels  on  Neg.  Inst.  §§  178,  187;  Davis  v.  McCready, 
17  N.  Y.  230 ;  Maas  v.  Chatfield,  90  K  Y.  303.)  The  note 
for  $1,145.13  (original  dated  August  6,  1889,  renewal  dated 
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August  15,  1890)  was  a  good  business  note,  for  its  counter- 
part was  used  by  the  Smiths  and  was  actually  owned  by  the 
Eleventh  Ward  Bank  up  to  a  time  after  the  failure  of  Wain- 
wright  &  Bryant,  and,  therefore,  while  plaintiff  held  the  origi- 
nal note.     {If.  S.  Bank  v.  Pierce,  137  N.  Y.  444.) 

Vann,  J.  We  have  stated  the  facts  with  great  fullness,  so 
that  the  effect  of  our  decision  can  be  seen,  but  we  shall  be 
brief  in  announcing  our  conclusions  and  in  giving  our  reasons, 
because  the  most  of  the  questions  have  been  so  fully  discussed, 
both  by  the  General  Term  and  by  the  referee,  as  to  leave  little 
to  be  said  by  us. 

The  referee  found,  in  accordance  with  the  contention  of  the 
defendants,  that  eleven  of  the  notes  in  question  were  accom- 
modation paper,  and,  as  the  plaintiff  neither  excepted  nor 
appealed,  both  parties  must  accept  that  conclusion  as  unassail- 
able on  this  review.  The  twelfth  note,  however,  was  not 
accommodation  paper,  because  it  was  uot  held  like  the  others 
as  a  memorandum  or  security,  and  there  was  a  complete 
exchange  of  notes  for  the  purpose  of  raising  money.  {New- 
man v.  Frost,  52  N.  Y.  422 ;  Dome  v.  Schutt,  2  Denio,  621 ; 
Rice  v.  Mather,  3  Wend.  62.)  The  moment  that  the  Messrs. 
Smith  used  the  counterpart  of  their  own  note,  both  notes  were 
ipso  facto  converted  into  business  paper,  and  the  makers  of 
each  became  liable  as  principal  debtors.  That  act  completed  an 
actual  exchange  of  notes  for  the  mutual  accommodation  of  the 
respective  makers,  and  each  note  constituted  a  good  considera- 
tion for  the  other.  {Rice  v.  Grange,  131  N.  Y.  149.)  The 
promise  to  notify  was  merely  for  convenience,  and  the  failure 
to  give  notice  was  not  vital,  as  the  use  of  the  note  intrusted 
to  the  Messrs.  Smith  as  security,  in  pursuance  of  the  right 
reserved  by  them  to  do  so,  effected  the  change  from  accommo- 
dation into  business  paper  and  made  it  their  duty  to  pay  it. 
It  was,  however,  the  duty  of  Wainwright  &  Bryant  to  pay  the 
other  eleven,  as  to  which  the  Messrs.  Smith  were  simply  sure- 
ties, of  which  fact  the  plaintiff,  through  its  president,  had  notice, 
as  the  referee  found   and  was  warranted  by  the  evidence  in 
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finding.  The  existence  of  that  relation  between  the  original 
parties  to  the  paper,  and  knowledge  thereof  by  the  plaintiff, 
entitled  the  makers,  upon  payment  of  the  debt,  to  all  the 
rights,  remedies  and  securities  that  the  plaintiff  had  with  refer- 
ence to  the  notes.  (Hayes  v.  Ward,  4  Johns.  Ch.  123 ;  Grow 
v.  Garloch,  97  N.  Y.  81 ;  Brandt  on  Suretyship,  §  29S.) 
There  is  a  sharp  contest  between  the  parties  as  to  the  nature 
of  the  judgment  note  of  the  plaintiff  and  the  judgment 
rendered  thereon.  The  plaintiff  contends  that  they  were  col- 
lateral security,  as  that  term  is  ordinarily  understood,  while 
the  defendants  contend  that  the  notes  upon  which  Wainwright 
&  Bryant  were  indebted  to  the  bank  and  the  judgment  note 
were  different  forms  of  contractual  obligations  for  the  same 
aggegate  amount  of  money,  each  obligation  being  supported 
by  the  same  consideration.  It  was  within  the  power  of  the 
contracting  parties  to  agree  that  the  judgment  note  should  be 
collateral  security,  especially  since  it  is  found  as  a  fact  that  the 
law  of  the  state  where  the  transaction  took  place  permits  such 
a  contract.  The  referee  further  found  that  the  note  upon 
which  said  judgment  was  rendered  was  given  to  the  plaintiff, 
"  as  collateral  security  for  such  notes  then  held  by  the  plain- 
tiff, on  which  the  said  defendants,  Wainwright  &  Bryant, 
were  liable  as  makers  and  indorsers  *  *  *  to  secure  the 
plaintiff  against  loss  upon  such  notes."  This  finding  was  not 
excepted  to  by  the  defendants  Smith,  who  are,  therefore,  not 
in  a  position  to  challenge  it  as  having  no  support  in  the  evi- 
dence, which,  when  carefully  examined,  clearly  sustains  the 
finding.  The  judgment  note  was  a  separate  and  supplemen- 
tary contract,  designed  to  secure  the  performance  of  numerous 
prior  contracts  entered  into  by  Wainwright  &  Bryant,  and,  in 
order  to  be  adequate,  was  made  for  the  amount  of  those  con- 
tracts when  added  together.  It  was  not  received  in  payment 
of  the  principal  debt,  nor  as  a  substitute  therefor,  and  it  was 
not  an  additional  right  to  which  the  bank  was  entitled,  but 
merely  a  concurrent  security,  voluntarily  given  by  the  princi- 
pal debtors,  to  secure  a  precedent  debt,  and  intended  to 
increase  the  means  of  the  creditor  to  realize  the  principal  debt 
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which  it  was  given  to  secure.  (Munn  v.  JiPDonaM,  10 
Watts  [Pa.],  270.)  There  was  no  merger  of  the  notes  held  by 
the  bank  against  the  Messrs.  Smith  and  others  upon  which 
Wainwright  &  Bryant  were  liable,  in  the  judgment  rendered 
upon  the  judgment  note  given  as  collateral,  because  the  judg- 
ment was  founded  on  that  note  and  was  necessarily  a  security 
of  the  same  general  nature.  While  the  entry  of  judgment 
permitted  the  seizure  and  sale  of  property,  the  avails  of 
the  sale  were  still  collateral  security,  although  converted 
into  money  in  readiness  to  be  applied  upon  the  original 
indebtedness.  The  object  of  the  judgment  note  was  to  fur- 
nish a  security,  due  at  once,  iu  convenient  form  to  put  in 
judgment  immediately,  for  the  purpose  of  obtaining  a  lien 
upon  the  property  of  Wainwright  &  Bryant  as  collateral 
security  to  their  indebtedness  to  the  bank,  existing  in  the 
form  of  many  different  notes  that  were  not  yet  due,  and  this, 
as  it  is  expressly  found,  is  sanctioned  by  the  laws  of  Pennsyl- 
vania. The  original  indebtedness  still  existed  unmerged  and 
unchanged,  except  so  far  as  the  proceeds  of  the  sale  were 
applied,  or  should  have  been  applied,  thereon. 

The  plaintiff  owed  the  defendants  the  duty  of  dealing  in  good 
faith  with  its  judgment,  which  it  held  not  simply  for  its  own 
security,  but  for  the  indemnity  of  the  sureties  also,  and  to  do 
no  act  to  impair  such  security  to  the  prejudice  of  their  rights. 
Under  the  circumstances,  this  duty  was  not  an  active,  but  a 
negative  duty,  as  the  bank  was  simply  bound  not  to  cancel, 
waste  or  impair  its  security.  {Board  of  Supervisors  v.  Otis, 
62  N.  Y.  88 ;  First  National  Bank  v.  Wood,  71  N.  Y.  405 ; 
Mayhew  v.  CricJcett,  2  Swanst.  185.)  If  the  sureties  wished  to 
control  the  judgment  it  was  their  duty  to  pay  the  debt  and 
obtain  subrogation  pro  Uinto  to  the  collateral.  After  all  was 
collected  on  the  judgment  that  was  shown  to  be  collectible,  the 
bank  assigned  it  to  Mr.  Simpson  for  the  purpose,  as  the  referee 
found,  of  enabling  him  to  obtain  a  deed  of  the  premises  sold 
under  the  execution  by  crediting  him  thereon  with  the  bank's 
share  of  the  purchase  price  without  actual  payment  thereof  to 
the  sheriff,  and  upon  the  understanding  that  he  was  to  pay  the 
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bank  its  proper  share  of  the  proceeds.  Simpson  also,  as  the 
referee  further  found,  assumed  a  position  at  the  time  of  account- 
ability to  the  bank,  the  exact  nature  of  which  was  not  then 
defined.  Subsequently,  however,  it  was  defined  by  an  arrange- 
ment between  the  bank  and  Mr.  Simpson  by  which  he  agreed 
to  pay  it  the  full  amount  of  its  unsecured  claims  against  Wain- 
wright  &  Bryant,  including  the  notes  in  question,  out  of  the 
proceeds  of  the  sale  of  both  the  real  and  personal  property  sold 
under  the  execution  and  purchased  by  Simpson,  after  he  had 
realized  enough  to  pay  Wainwright  &  Bryant's  indebtedness 
to  him.  The  real  nature  of  the  transaction,  therefore,  was  that 
the  bank  exchanged  its  judgment  for  Simpson's  agreement  to 
pay  it  the  full  amount  of  its  claim  against  Wainwright  &  Bry- 
ant in  the  manner  stated.  There  was  no  surrender,  but  a  sub- 
stitution of  securities.  One  kind  of  collateral  was  exchanged 
for  another,  and  there  is  neither  finding  nor  evidence  of  bad 
faith,  or  that  the  substituted  security  was  worth  less  than  the 
judgment.  The  admission  in  the  amended  answer  is  that  all 
of  Wainwright  &  Bryant's  property  had  been  exhausted,  and 
that  they  were  insolvent.  Hence  the  judgment  of  the  bank 
was  worth  nothing,  unless  in  the  future  they  should  acquire 
property  that  might  be  seized  and  sold.  Under  these  circum- 
stances, the  referee  could  not  find  as  matter  of  fact,  and  wTe 
cannot  hold  as  matter  of  law,  that  the  substituted  security  was 
worth  less  than  the  naked  judgment  against  the  insolvent  debt- 
ors. The  sureties  were  not  injured  in  fact,  nor  were  they 
injured  in  law,  unless  the  exchange,  under  any  circumstances, 
of  one  collateral  security  for  another,  is  so  inconsistent  with 
the  legal  rights  of  a  surety  as  to  raise  a  conclusive  presump- 
tion of  injury  therefrom.  No  authority  has  been  cited, 
and  we  have  been  able  to  find  none,  holding  that  a  surety 
may  not  in  good  faith  endeavor  to  better  his  situation 
by  exchanging  one  kind  of  collateral  for  another  that  he 
regards  as  more  valuable.  If  a  bank  holds  bonds  of  doubtful 
value  as  security  for  a  note  made  by  sureties  for  the  principal 
debtor,  may  it  not  exchange  those  bonds  for  others  that  it 
regards  of  greater  value  without  releasing  the  sureties  ?     If  it 
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cannot,  the  law  deprives  it  of  the  right  to  make  the  best  use 
of  its  collateral  that  it  can,  and  compels  it  to  refrain  from  try- 
ing to  better  its  condition,  lest,  although  acting  honestly  and 
for  what  it  regards  as  its  own  interest  as  well  as  the  interest  of 
the  sureties,  it  may  make  a  mistake  to  their  detriment.  The 
rule  that  a  surety  is  discharged  pro  tonto  through  the  sur- 
render of  security  by  the  creditor  does  not  rest  on  contract, 
but  upon  the  equitable  principle  that  the  property  of  the 
debtor,  pledged  for  the  payment  of  the  debt,  should  be 
applied  on  the  debt.  In  such  a  case  the  surety  is  discharged 
to  the  extent  that  he  is  injured.  A  diversion  of  security 
which  results  in  no  injury  to  the  surety  does  not  affect  his 
liability,  for  payment  of  the  debt  with  the  accompanying 
right  of  subrogation  would  be  of  no  value.  (Blydenburgh 
v.  Bingham,  38  N.  Y.  371.)  In  this  case  it  was  held  that 
the  relation  of  the  creditor  to  the  property  released  must 
possess  more  than  a  supposititious  or  imaginary  value  and 
advantage  in  order  that  the  release  shall  discharge  the  surety 
from  liability.  The  release  of  part  of  certain  real  estate, 
in  order  to  make  a  title  to  one  who  purchased  it  for  full 
value,  upon  condition  that  the  purchase  money  should  be 
applied  to  the  extinguishment  of  a  mortgage  that  was  a  prior 
lien  upon  the  whole  estate,  was  not  held  to  release  a  surety, 
because  the  transaction  bettered  his  condition  rather  than 
otherwise.  (Neff's  Appeal,  9  Watts  &  Serg.  36.)  So  the 
surrender  of  a  life  policy,  held  as  collateral,  upon  receipt  of 
its  present  value,  after  the  principal  had  become  bankrupt, 
and  it  was  doubtful  whether  he  would  keep  up  the  policy,  did 
not  discharge  the  surety.  (Coates  v.-  CoaUs,  33  Beavan,  249.) 
Where  a  creditor  released  a  levy  on  property  of  the  principal 
debtor  worth  $90,  in  consideration  of  an  order  worth  $100, 
that  could  not  have  been  reached  by  the  execution,  it  was  held 
that  the  surety  was  not  discharged  because  he  was  benefited 
by  the  transaction.  {Thomas  v.  Cleveland,  33  Mo.  126. 
See,  also,  Commercial  Bank  v.  Western  Reserve  Bank,  11 
Ohio,  444;  Moss  v.  Pettingill,3  Minn.  217;  Jloss  v.  Croft, 
10  Mo.  720.) 
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The  admitted  insolvency  of  the  principal  debtors,  and  the 
sale  of  all  their  property,  met  the  burden  of  proof  that  the 
law  cast  upon  the  plaintiff  of  showing  that  the  judgment 
assigned  to  Simpson  was  worthless.  The  inclusion  of  the  per- 
•sonal  property,  in  which  the  bank  had  no  interest,  in  the 
agreement,  gave  the  sureties  an  advantage  that  they  did  not 
have  before.  As  the  effect  of  the  release  of  collaterals  is 
measured  by  the  injury  done  to  the  surety,  a  substitution  of 
one  security  for  another,  when  made  in  good  faith  and  appar- 
ently for  the  benefit  of  all  concerned,  should  be  governed  by 
the  same  rule. 

In  view  of  the  opinions  below,  we  think  that  no  further 
expression  of  consideration  by  us  is  called  for,  and  that  the 
judgment  should  be  affirmed,  with  costs. 

Bartlett,  IIaioht  and  Martin,  J  J.,  concur ;  Packer,  Ch. 
J., not  sitting;  O'Brien,  J.,  not  voting;  Gray,  J.,  absent. 

Judgment  affirmed. 


George  W.  Pike,  Appellant,  v.  Willis  T.  Honsinoer, 

Respondent. 

1.  Physicians  and  Surgeons  —  Qualifications.  A  physician  and  sur- 
geon, by  taking  charge  of  a  case,  impliedly  represents  that  he  possesses, 
and  the  law  places  upon  him  the  duty  of  possessing,  that  reasonable 
degree  of  learning  and  skill  that  is  ordinarily  possessed  by  physicians  and 
surgeons  in  the  locality  where  he  practices,  and  which  is  ordinarily 
regarded  by  those  conversant  with  the  employment  as  necessary  to 
qualify  him  to  engage  in  the  business  of  practicing  medicine  and  surgery. 

2.  Care  and  Diligence.  Upon  consenting  to  treat  a  patient,  it  becomes 
the  duty  of  a  physician  and  surgeon  to  use  reasonable  care  and  diligence 
in  the  exercise  of  his  skill  and  the  application  of  his  learning  to  accom- 
plish the  purpose  for  which  he  was  employed;  and  he  is  under  the  fur- 
ther obligation  to  use  his  best  judgment  in  exercising  his  skill  and  apply- 
ing his  knowledge. 

3.  Liability  for  Injury  to  Patient.  The  law  holds  a  physician  and 
surgeon  liable  for  an  injury  to  his  patient  resulting  from  waut  of  the 
requisite  knowledge  and  skill,  or  the  omission  to  exercise  reasonable  care, 
or  the  failure  to  use  his  best  judgment. 
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4.  Learning  and  Skill.  The  rule  in  relation  to  learning  and  skill  does 
not  require  a  physician  and  surgeon  to  possess  that  extraordinary  learning 
and  skill  which  belong  only  to  a  few  men  of  rare  endowments,  but  such 
as  is  possessed  by  the  average  member  of  the  medical  profession  in  good 
standing.  Still,  he  is  bound  to  keep  abreast  of  the  times,  and  a  departure 
from  approved  methods  in  general  use,  if  it  injures  the  patient,  will  ren- 
der him  liable,  however  good  his  intentions  may  have  been. 

5.  Care  and  Diligence.  The  rule  of  reasonable  care  and  diligence 
does  not  require  the  exercise  of  the  highest  possible  degree  of  care,  and  to 
render  a  physician  and  surgeon  liable,  it  is  not  enough  that  there  has  been 
a  less  degree  of  care  than  some  other  medical  man  might  have  shown,  or 
less  than  even  he  himself  might  have  bestowed,  but  there  must  be  a  want 
of  ordinary  and  reasonable  care,  leading  to  a  bad  result. 

6.  Cake  and  Diligence.  The  exercise  of  reasonable  care  and  dili- 
gence, the  injurious  want  of  which  will  render  a  physician  and  surgeon 
liable,  includes  not  only  the  diagnosis  and  treatment,  but  also  the  giving 
of  proper  instructions  to  his  patient  in  relation  to  conduct,  exercise  and 
the  use  of  an  injured  limb. 

7.  Error  of  Judgment.  The  rule  requiring  a  physician  and  surgeon 
to  use  his  best  judgment  does  not  hold  him  liable  for  a  mere  error  of  judg- 
ment, provided  he  does  what  he  thinks  is  best  after  careful  examination. 

8.  Implied  Engagement  with  Patient.  A  physician  and  surgeon's 
implied  engagement  with  his  patient  does  not  guarantee  a  good  result,  but 
he  promises  by  implication  to  use  the  skill  and  learning  of  the  average 
physician,  to  exercise  reasonable  care  and  to  exert  his  best  judgment  in 
the  effort  to  bring  about  a  good  result. 

9.  Action  tor  Malpractice  —  Negligence  op  Surgeon  —  Evidence 
Calling  for  Submission  to  Jury.  In  an  action  against  a  physician  and 
surgeon,  for  damages  for  negligence  in  treating  the  plaintiff's  injured 
knee,  a  case  calling  for  the  submission  of  the  question  of  negligence 
to  the  jury  is  made  out  when  the  evidence  on  behalf  of  the  plaintiff  is  to 
the  effect  that  the  defendaut  omitted  to  reduce  the  swelling  so  that  a  safe 
diagnosis  could  be  made;  that  he  failed  to  discover  that  the  real  nature  of 
the  injury  was  a  broken  patella  instead  of  a  rupture  of  the  ligaments; 
that  he  omitted  to  place  the  broken  parts  in  apposition  and  to  keep  them 
there  with  proper  appliances,  and  to  take  proper  precautions  as  to  quiet 
for  a  sufficient  time  to  bring  about  the  best  result;  that  he  dressed  and 
flexed  the  leg  without  adequate  care  to  keep  the  broken  parts  together, 
and  told  the  plaintiff  to  flex  it,  without  proper  instructions  to  that  end; 
that  he  permitted  the  plaintiff  to  use  his  leg  too  soon  and  in  a  hazardous 
manner,  and  assured  him  that  bis  knee  was  getting  along  all  right,  thereby 
preventing  the  plaintiff  from  securing  other  medical  treatment;  and  that 
such  acts  and  omissions  prevented  a  better  recovery. 

Pike  v.  Honsinger,  84  Hun,  607,  reversed. 

(Argued  February  2,  1898;  decided  March  1,  1898.) 
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$98.1       __  __  p.]  Points  of  counsel. 

Y.  Re 


Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Feb- 
ruary 27,  1895,  affirming  a  judgment  in  favor  of  the  defend- 
ant entered  upon  a  verdict  directed  by  the  court. 

By  this  action  the  plaintiff  sought  to  recover  damages  from 
the  defendant,  a  physician  and  surgeon,  for  negligence  in 
treating  his  knee,  which  had  been  injured  by  an  accident. 
On  the  trial,  at  the  close  of  the  evidence  given  in  behalf  of 
the  plaintiff,  a  motion  for  a  nonsuit  was  made  and  denied,  but 
at  the  close  of  all  the  evidence  the  court  directed  a  verdict  in 
favor  of  the  defendant.  After  an  affirmance  by  the  General 
Term,  without  an  opinion,  the  plaintiff  came  here. 

The  facts  appear  in  the  opinion. 

Thomas  F.  Conway  for  appellant.  It  was  error  for  the 
court  to  direct  a  verdict  in  favor  of  the  defendant,  because  the 
evidence  strongly  tended  to  show  that  the  defendant,  in  his 
treatment  of  plaintiff,  either  did  not  possess  requisite  skill,  or,, 
if  he  did,  did  not  use  it,  and  was  guilty  of  negligence  in  his  diag- 
nosis and  treatment.  {Carpenter  v.  Blake,  10  Hun,  358;  75 
N.  Y.  12 ;  PatUn  v.  Wiggen,  2  Am.  L.  Reg.  [N.  S.]  403  ;  4 
Wait's  Act.  &  Def.  682 ;  Smothers  v.  Hauks,  34  Iowa,  286 ; 
Wells  v.  W.  D.  Assn.,  9  N.  Y.  S.  R.  456 ;  Barton  v.  Govan, 
4  X.  Y.  S.  R.  876 ;  Link  v.  Sheldon,  48  N.  Y.  S.  R.  820 ; 
Baird  v.  Gillett,  47  N.  Y.  186 ;  Harris  v.  Perry,  89  N.  Y. 
311.)  The  learned  trial  court  erred  in  accepting  as  conclusive 
the  expert  evidence,  and  particularly  in  overlooking  the 
important  particulars  in  which  it  tended  to  sustain  plaintiff's 
case.  (1  AVhart.  on  Ev.  §  454 ;  Templeton  v.  People,  3  Hun, 
357 ;  60  N.  Y.  643.) 

Royal  Corbin  for  respondent.  The  plaintiff  wholly  failed 
to  show  that  his  condition  was  caused  by  the  treatment  of 
defendant.  It  was  necessary  to  prove  the  injury  would  not 
have  been  present  or  to  the  same  degree,  except  for  the  neg- 
ligence of  defendant.  (25  X.  Y.  S.  R.  482.)  The  medical 
man  is  not  responsible  for  errors  of  judgment  or  mere  mis- 


1 
\ 

I 


\ 


204  Pike  v.  Honsinger. 


[Mar., 


Opinion  of  the  Court,  per  Vann,  J.  [  ry0j  j^ 


takes  in  case  of  reasonable  doubt  and  uncertainty.     (McOlel- 
land's  Civil  Mai.  215.) 

Vann.  J.  As  the  case  was  not  submitted  to  the  jury  we 
must  assume,  on  this  review,  that  if  they  had  been  allowed  to 
exercise  their  judgment  they  would  have  found  all  the  facts 
in  favor  of  the  plaintiff  that  any  reasonable  view  of  the  evi- 
dence would  permit.  Upon  this  basis  the  facts  may  be 
stated  as  follows:  On  the  2nd  of  May,  1888,  the  plaintiff, 
then  forty-four  years  of  age,  with  good  health  and  sound 
limbs,  had  the  patella  or  knee  pan  of  his  right  leg  broken  by 
the  kick  of  a  horse.  When  the  accident  happened  he  was  five 
miles  from  home  and  two  and  one-half  miles  from  the  village 
where  the  defendant,  a  physician  and  surgeon,  resided.  He 
drove  to  the  office  of  the  defendant,  who  was  absent,  but  the 
father  of  the  defendant,  who  was  also  a  physician  and  surgeon, 
was  there  and  treated  the  injury  by  applying  on  each  side  a 
strip  of  adhesive  plaster  twelve  or  fifteen  inches  long  to  the 
calf  of  the  leg,  and  running  it  over  the  knee  to  the  side  of 
the  thigh.  The  leg  was  then  bandaged,  a  splint  eighteen 
inches  long  put  on,  another  bandage  wrapped  over  all,  and 
thereupon  the  plaintiff  walked  to  his  wagon  and  rode  home 
over  a  rough  road.  He  noticed  on  the  way  that  the  bandage 
and  splint  had  become  loose,  and  on  reaching  home,  with  the 
aid  of  his  wife,  he  tightened  them  as  well  as  he  could.  The 
leg  received  no  further  treatment,  nor  did  the  defendant  see 
it  until  May  8th,  six  days  after  the  accident,  when  he  came  to 
plaintiffs  house  in  response  to  a  message  requesting  him  to  call. 
He  was  told  how  his  father  had  treated  the  injury ;  that  the 
plaintiff  rode  home  in  a  buggy  and  walked  into  the  house, 
and  that  the  bandage  had  come  off  and  the  splint  had  become 
loosened.  At  this  time,  when  the  defendant  took  charge 
of  the  case,  the  leg  was  so  swollen  at  the  knee  that  it  was 
as  large  as  the  thigh,  even  when  covered  with  clothing. 
He  took  off  the  bandages  and  splint,  examined  the  injury, 
pronounced  it  a  rupture  of  the  ligaments,  and  told  the 
plaintiff  that  he  would  have  to*  lie   in  bed  perfectly  quiet 
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X.  Y.  Re       until    they   were    united,   which    might    take  six    or    eight 
;  weeks.     The  bandages  and  splint  were  off  about  half  an 

hour  with  nothing  in  their  place,  and  during  this  time  he 
measured  both  legs  with  a  tape  and  rule  and  there  was  a 
difference  of  one-half  inch  between  the  two.     When  the  rule 
was  put  across  from  one  knee  to  the  other  it  was  not  straight, 
but  "higher  up"  on  the  injured  than  on   the  sound  leg. 
After  washing  the  parts  he  put  the  bandages  and  splint  on 
"  about  the  same  as  his  father  had,"  not  in  the  shape  cf  a 
figure  "  8,"  nor  by  attaching  the  bandages  to  the  splint   at 
either  end,  nor  were  any  means  used  to  keep  the  leg  steady 
below  the  splint.     After  placing  some  cushions  on  a  board  at 
the  foot  of  the  bed,  and  placing  the  foot  on  them,  he  went 
away  saying  he  would  come  again  and  bring  a  longer  and 
better  splint.     He  returned  after  an  interval  of  three  days, 
took  off  the  short  splint  and  the  bandages  and  left  them  off 
while  treating  the  leg  for  from  twenty  minutes  to  half  an 
hour.     He  bathed  the  leg  in  warm  water,  restored  the  bandages 
and  put  on  a  long  splint,  which  reached  farther  up  the  leg 
than  the  other  and  clear  down  to  the  heel,  where  the  outer 
bandage  was  wrapped  around  the  foot  and  fastened.     The 
leg  was  still  swollen  and  nothing  was  done   to  reduce   the 
swelling  on  any  of  the  visits  except  as  stated.     He  made  live 
visits  in  all,  two  during  the  first  week,  and  the  others  on  the 
26th  and  30th  of  May  and  the  7th  of  June,  and  at  the  latter 
date  he  took  off  the  long  splint  and  put  on  the  short  one 
again.      On  the  day  last  named,  or  about  five  weeks  after  the 
accident,  in  response  to  questions  put  by  the  plaintiff,  who 
was  an  assessor,  the  defendant  told  him  he  could  go   out 
assessing,  but  must  be  careful  and  not  hurt  the  leg,  saying 
that  if  he  was  thrown  out  of  the  wagon  or  was  injured  in  any 
way  by  his  own  negligence  he  did  not  want  to  be  responsible 
for  it.     He  also  told  the  plaintiff  that  he  could  walk  around 
the  house  with  the  short  splint  on.     The  plaintiff  did  walk 
about  the  house  a  little,  and  in  a  few  days  began  to  attend  to 
his  business   as   assessor,  being  out  two  or  three  days  in  a 
buggy.     He  testified  that  his  leg  was  not  injured  during   this 
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time,  and  that  while  in  the  wagon  his  heel  rested  on  soine 
boards  attached  to  the  dashboard  and  arranged  for  the  pur- 
pose. The  roads  were  rough  and  jolted  a  good  deal  and  the 
defendant  was  familiar  with  their  condition  as  he  traveled 
them  frequently.  During  none  of  this  time  did  he  make  any 
effort  to  bring  the  separated  parts  of  the  patella  together,  and 
the  adhesive  plasters,  which  the  old  doctor  had  applied,  were 
left  on  until  the  15th  of  June,  when  the  plaintiff  called  at  the 
defendant's  office,  pursuant  to  his  direction,  for  further  treat- 
ment. The  defendant  then  took  the  plasters  off,  put  his  hand 
under  the  leg  and  tried  to  bend  it,  but  used  no  means  to  keep 
the  parts  of  the  patella  together  as  he  did  so.  He  washed  the 
leg,  which  was  still  swollen,  and  put  the  short  splint  on  again, 
saying  that  a  ligamentous  union  had  begun.  While  treating  it 
on  this  occasion  there  was  nothing  whatever  on  the  leg.  He 
gave  the  plaintiff  some  liniment  to  use,  told  him  to  work  and 
bend  the  leg  and  showed  him  how  to  put  the  splint  and  band- 
age on,  but  gave  no  directions  to  keep  the  parts  of  the  patella 
together  while  working  the  leg,  and  after  that  visit  the  only 
thing  put  on  was  the  short  splint  and  bandage.  When  the  plain- 
tiff told  him  he  had  been  out  assessing  the  defendant  did  not, 
object,  but  said  that  the  leg  was  doing  well.  The  following  Sat- 
urday the  plaintiff  called  at  the  office  again  and  his  leg  was 
treated  as  it  had  been  before.  The  defendant  took  the  leg 
across  his  knee  and  tried  to  work  it,  and  said  if  it  did  not 
•loosen  up  he  would  put  the  plaintiff  under  the  influence  of 
ether  and  "  break  the  damn  thing  down."  He  also  told  the 
plaintiff  to  use  6ome  skunk's  oil,  if  he  could  get  it,  and  he  did 
so,  and  after  that  the  knee  "  began  to  loosen  up  some"  and 
the  upper  part  of  the  patella  "  began  to  slip  up  some."  About 
the  fifteenth  of  July  the  plaintiff  told  the  defendant  that  his 
leg  was  not  set  right  as  there  was  a  space  between  the  parts  of 
the  patella,  but  the  latter  read  from  a  work  on  surgery  to 
assure  him  that  it  was  all  right.  In  August  he  asked  the 
defendant  if  it  would  hurt  him  to  do  a  little  haying,  and  was 
told  that  it  would  not  if  he  was  careful,  any  more  than  to  walk 
around,  and  accordingly  he  rode  on  the  mowing  machine  for 
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a  few  days,  but  was  careful  not  to  hurt  his  leg.  He  went  to 
the  office  every  week  from  the  fifteenth  of  June  until  in  Sep- 
tember, when  the  splint  was  taken  off  by  the  defendant,  who 
said  the  leg  was  doing  well  every  time  he  saw  it.  About  the 
first  of  March  the  plaintiff  learned  casually  from  another 
physician  that  the  injury  was  a  fracture  of  the  patella,  and 
soon  after  told  the  defendant,  as  he  had  insisted  the  summer 
before,  that  the  leg  was  not  set  right.  He  made  an  examina- 
tion and  admitted  that  the  knee  cap  was  broken,  although  up 
to  this  time  he  had  pronounced  the  injury  a  rupture  of  the 
ligaments,  and  had  continuously  declared  that  there  was  a  good 
ligamentous  union.  A  little  later  in  the  spring  he  informed 
the  plaintiff  that  "  the  leg  was  not  worth  a  damn  and  he 
would  have  to  go  into  something  else  besides  farming."  At 
the  time  of  the  trial  the  plaintiff  testified  that  the  leg  hurt 
him  very  much  in  driving,  and  that  he  could  not  walk  on 
rough  ground  without  his  ankle  turning  over ;  that  he  could 
do  but  little  on  his  farm  and  could  not  plow,  drag  or  walk  on 
plowed  ground  to  any  extent ;  that  he  was  unable  to  lift  half 
as  much  as  he  could  before  the  accident,  and  not  at  all  unless 
he  stood  straight,  although  before  that  he  was  accustomed  to 
do  all  kinds  of  farm  work  ;  that  he  could  not  hold  his  leg  up 
and  was  informed  bv  physicians  that  there  was  no  ligamentous 
union ;  that  he  relied  on  the  defendant's  statement  that  his 
leg  was  getting  along  all  right,  and  that  he  would  have  a  good 
log,  and  did  not  get  another  physician  for  that  reason. 

Expert  evidence  was  given  tending  to  show  that  while  a 
fracture  of  the  patella  is  not  common,  a  rupture  of  the  liga- 
ments connected  therewith  is  very  uncommon  ;  that  a  power- 
ful muscle  extends  from  the  lower  portion  of  the  patella  to 
the  bone  below  and  serves  to  hold  it  in  place  from  that  direc- 
tion, while  on  the  upper  side  another  muscle  of  great  strength 
keeps  it  in  place  and  controls  its  action  from  that  direction  ; 
that  these  muscles  cannot  be  controlled  by  strips  of  adhesive 
plaster  in  case  the  leg  is  flexed  ;  that  in  treating  an  injury  it 
is  necessary  to  first  know  what  the  trouble  is,  and  to  reduce 
the  swelling  for  that  purpose ;  that  while  the  parts  of  a  broken 
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patella  might  be  brought  together  if  there  was  some  swelling, 
it  would  be  difficult  to  do  so  if  the  knee  was  swollen  so  that 
it  was  as  large  as  the  thigh,  and  that  it  would  be  very  difficult, 
under  those  circumstances,  to  know  whether  the  parts  had 
been  brought  together  or  not ;  that  in  the  case  of  a  fractured 
patella  it  is  important  that  the  broken  parts  should  be  placed 
and  kept  in  apposition,  and  that  the  patient  should  be  kept 
perfectly  quiet  for  eight  or  ten  weeks  until  strong  ligamentous 
union  takes  place,  and  the  leg  used  very  carefully  afterward 
for  a  sufficient  length  of  time  to  enable  the  ligaments  to  get 
strong  enough  not  to  rupture ;  that  a  splint  should  be  put  on 
as  soon  as  possible  and  kept  on  for  some  time  without  being 
changed,  so  as  to  prevent  separation  of  the  bony  parts ;  that 
it  should  be  kept  on  even  when  the  surgeon  makes  examina- 
tions, which  should  be  frequent,  in  order  to  see  whether 
reseparation  has  occurred  ;  that  flexing  the  limb  should  not  be 
resorted  to  for  eight  or  ten  weeks,  and  when  resorted  to  the 
patella  should  be  supported  from  both  directions  by  using 
pressure  on  both  the  upper  and  lower  portions  ;  that  the  splint 
should  be  kept  on  for  about  a  year  —  a  long  splint  for  two  or 
three  months,  and  after  that  a  short  splint ;  that  it  would  not 
be  possible,  with  a  splint  extending  from  the  center  of  the 
thigh  to  the  middle  of  the  leg,  to  keep  tlie  limb  quiet  so  as 
not  to  have  muscular  action,  as  the  patient  moves  about  in 
bed  even  while  asleep  ;  that  if  obliged  to  use  a  short  splint  at 
first,  a  long  one  should  be  obtained  and  applied  as  soon  as  pos- 
sible ;  that  the  patient  should  not  be  permitted  to  work  or  use 
his  limb  much  for  a  year,  and  not  to  do  very  active  work  for 
a  year  and  a  half  ;  that  it  would  not  be  in  accordance  with  the 
usual  practice  to  permit  a  man  with  such  a  fracture,  occurring 
in  the  fore  part  of  May,  to  assist  in  haying  and  harvesting 
that  season,  with  a  short  splint  on  about  eighteen  inches  long, 
and  that  it  would  be  extremely  hazardous  to  allow  him  to  ride 
over  rough  roads  in  a  buggy  along  in  June,  as  the  probable 
result  would  be  to  break  up  what  adhesion  had  taken  place 
and  leave  the  leg  as  though  there  had  been  no  treatment 
whatever ;  that  it  is  not  the  usual  practice,  after  putting  on  a 
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long  splint,  to  take  it  off  with  the  bandages  every  week  and 
leave  the  patella  and  leg  without  any  support  except  an 
adhesive  plaster,  as  this  could  not  be  safely  done  until  two  or 
three  weeks  after  treatment  was  commenced,  and  that  then 
there  should  be  pressure  when  the  bandages  were  removed  ; 
that  the  fractured  parts  of  the  plaintiffs  patella  at  the  time 
of  the  trial  were  about  two  and  one-half  inches  apart  when 
the  leg  was  flexed,  and  when  extended  about  one  and  one- 
half  inches ;  that  there  is  neither  bony  union  nor  ligamentous 
union,  and  that  the  result  is  bad,  although  in  a  large  majority 
of  such  cases,  by  proper  treatment,  a  good  result  is  obtained. 

While  there  was  much  conflict  in  the  evidence,  both  in 
relation  to  the  treatment  actually  pursued,  and  as  to  the  treat- 
ment that  should  have  been  pursued,  it  was  within  the  prov- 
ince of  the  jury  to  settle  the  conflict  by  finding  the  facts  as 
thus  stated.  Could  they,  from  those  facts,  have  drawn  the 
inference  of  negligence,  resulting  injury  and  liability  therefor  ? 

The  law  relating  to  malpractice  is  simple  and  well  settled, 
although  not  always  easy  of  application.  A  physician  and 
surgeon,  by  taking  charge  of  a  case,  impliedly  represents  that 
he  possesses,  and  the  law  places  upon  him  the  duty  of  posses- 
sing, that  reasonable  degree  of  learning  and  skill  that  is  ordi- 
narily possessed  by  physicians  and  surgeons  in  the  locality 
where  he  practices,  and  which  is  ordinarily  regarded  by  those 
conversant  with  the  employment  as  necessary  to  qualify  him 
to  engage  in  the  business  of  practicing  medicine  and  surgery. 
Upon  consenting  to  treat  a  patient,  it  becomes  his  duty  to  use 
reasonable  care  and  diligence  in  the  exercise  of  his  skill  and 
the  application  of  his  learning  to  accomplish  the  purpose  for 
which  he  was  employed.  He  is  under  the  further  obligation 
to  use  his  best  judgment  in  exercising  his  skill  and  applying 
his  knowledge.  The  law  holds  him  liable  for  an  injury  to  his 
patient  resulting  from  want  of  the  requisite  knowledge  and 
skill,  or  the  omission  to  exercise  reasonable  care,  or  the  failure 
to  use  his  best  judgment.  The  rule  in  relation  to  learning  and 
skill  does  not  require  the  surgeon  to  possess  that  extraordinary 
learning  and  skill  which  belong  only  to  a  few  men  of  rare 
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endowments,  but  such  as  is  possessed  by  the  average  member 
of  the  medical  profession  in  good  standing.  Still,  he  is  bound 
to  keep  abreast  of  the  times,  and  a  departure  from  approved 
methods  in  general  use,  if  it  injures  the  patient,  will  render 
him  liable,  however  good  his  intentions  may  have  been.  The 
rule  of  reasonable  care  and  diligence  does  not  require  the  exer- 
cise of  the  highest  possible  degree  of  care,  and  to  render  a 
physician  and  surgeon  liable,  it  is  not  enough  that  there  has 
been  a  less  degree  of  care  than  some  other  medical  man  might 
have  shown,  or  less  than  even  he  himself  might  have  bestowed, 
but  there  must  be  a  want  of  ordinary  and  reasonable  care, 
leading  to  a  bad  result.  This  includes  not  only  the  diagnosis 
and  treatment,  but  also  the  giving  of  proper  instructions  to  his 
patient  in  relation  to  conduct,  exercise  and  the  use  of  an 
injured  limb.  The  rule  requiring  him  to  use  his  best  judg- 
ment does  not  hold  him  liable  for  a  mere  error  of  judgment, 
provided  he  does  what  he  thinks  is  best  after  careful  examina- 
tion. His  implied  engagement  with  his  patient  does  not  guar- 
antee a  good  result,  but  he  promises  by  implication  to  use  the 
skill  and  learning  of  the  average  physician,  to  exercise  reason- 
able care  and  to  exert  his  best  judgment  in  the  effort  to  bring 
about  a  good  result.  {Carpenter  v.  Blake,  75  N.  Y.  12;  S. 
C.,  10  Hun,  358 ;  50  X.  Y.  696 ;  60  Barb.  488  ;  Link  v.  SheL 
don,  136  N.  Y.  1 ;  Patten  v.  Wiggin,  51  Me.  594;  Iliteheock 
v.  Burgett,  38  Mich.  501 ;  Smothers  v.  Hanks,  34  Iowa,  286 ; 
McCamlless  v.  Mv  Wha,  22  Penn.  St.  261 ;  14  Am.  &  Eng. 
I£ncy.  of  Law,  76.) 

Having  thus  stated  the  nature  of  the  injury  and  the  condi- 
tion of  the  plaintiff  when  the  defendant  took  charge  of  him, 
the  treatment  actually  pursued  and  the  treatment  that  should 
have  been  pursued,  as  the  jury  might  have  found,  as  well  as 
the  general  principles  of  law  applicable  to  such  cases,  we  think 
it  follows  that  the  learned  trial  judge  should  have  submitted 
the  case  to  the  iurv.  While  thev  might  have  found  for  the 
defendant  if  they  believed  him  and  his  witnesses;  if,  on  the 
other  hand,  they  believed  the  plaintiff  and  lu6  witnesses,  they 
might  have  found  that  the  defendant  was  gniltv  of  negligence 
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in  omitting  to  reduce  the  swelling  so  that  a  safe  diagnosis 
could  be  made ;  in  failing  to  discover  that  the  real  nature  of 
the  injury  was  a  broken  patella  instead  of  a  rupture  of  the 
ligaments ;  in  omitting  to  place  the  broken  parts  in  apposition, 
and  to  keep  them  there  with  proper  appliances,  and  by  taking 
proper  precautions  as  to  quiet  for  a  sufficient  length  of  time 
to  bring  about  the  best  result ;  in  dressing  and  flexing  the  leg 
without  adequate  care  to  keep  the  broken  bones  together,  and 
in  telling  the  plaintiff  to  flex  it,  without  proper  instructions  to 
that  end ;  in  permitting  the  plaintiff  to  use  his  leg  too  soon 
and  in  a  hazardous  manner,  and  in  assuring  him  that  his  knee 
was  getting  along  all  right  and  that  he  would  have  a  good  leg, 
and  thereby  preventing  him  from  securing  other  medical  treat- 
ment. They  might  also  have  found  that  such  negligence 
injured  the  plaintiff  by  preventing  a  better  recovery,  which 
would  lead  to  an  assessment  of  damages. 

We  think  there  were  questions  of  fact  for  the  determination 
of  the  jury,  and  that,  for  the  error  in  directing  a  verdict,  the 
judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur,  except  Bartlett,  J.,  dissenting,  and  Gray,  J., 
absent. 

Judgment  reversed. 


Elizabeth  Harter,  Appellant,  v.  Kobert  E.  Westcott,  as 
President  of  "Westcott's  Express  Company,  et  al., 
Eespondents. 

1.  Injunction — Damages.  Where,  in  an  action  to  enjoin  interference 
with  a  party  wall,  the  plaintiff  obtains  two  distinct  temporary  injunc- 
tions, secured  by  separate  undertakings,  the  first  restraining  the  defendant 
from  removing  the  wall  and  the  second  restraining  him  from  building 
upon  it,  and  the  trial  results  in  a  judgment  enjoining  the  defendant  from 
interfering  with  the  original  wall  but  declaring  that  he  has  a  right  to  build 
upon  it,  and,  on  motion,  the  second  injunction  is  vacated  in  so  far  as  it 
enjoined  building  upon  the  wall,  the  result  of  the  trial  and  motion  is,  in 
law,  a  decision  that  the  plaintiff  was  not  entitled  to  the  second  injunction, 
and  renders  the  sureties  on  the  undertaking  for  that  injunction  liable  for 
the  damages  suffered  thereunder. 
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2.  Appeal  —  Party  Aggrieved.  The  plaintiff  in  an  injunction  action, 
being  ultimately  liable  to  his  sureties  for  any  money  they  may  be  com- 
pelled to  pay,  is  entitled  to  take  an  appeal  from  an  order  fixing  damages 
in  a  proceeding  against  the  sureties. 

Harter  v.  Westcott,  11  Misc.  Rep.  180,  affirmed. 

(Argued  February  8,  1898;  decided  March  1,  1898.) 

Appeal  from  an  order  of  the  General  Term  of  the  late 
City  Court  of  Brooklyn,  entered  January  28, 1895,  modifying 
and  affirming,  as  modified,  an  order  confirming  the  report  of  a 
referee  fixing  damages  under  an  injunction. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  R.  Kuhn  for  appellant.  There  has  been  no  breach 
of  the  condition  of  the  undertaking.  (Palmer  v.  Foley,  71 
N.  Y.  106 ;  Leavitt  v.  Dabney,  9  Abb.  Pr.  373  ;  Randall  v. 
Carpenter,  88  N.  Y.  293.)  The  order  of  reference  should 
not  have  been  granted.  (Benedict  v.  Benedict,  76  X.  Y. 
600.)  The  damages  allowed  by  the  referee  are  excessive. 
(Cauffman  v.  Van  Buren,  136  N.  Y.  252 ;  Randall  v.  Car- 
penter, 88  N.  Y.  293  ;  McDonald  v.  James,  6  J.  &  S.  76 ; 
Disbrow  v.  Garcia,  52  N.  Y.  654 ;  Hovey  v.  R.  T.  P.  Co., 
57  N.  Y.  119 ;  Andrews  v.  G.  W.  Co.,  50  N.  Y.  282 ;  Newton, 
v.  Russell,  87  N.  Y.  531.) 

Foster  L.  Backus  for  respondents.  The  defendants  were 
entitled  to  damages  by  reason  of  the  extra  work  and  counsel 
fee  for  the  same,  made  necessary  at  the  trial  by  reason  of  this 
injunction.  (Andrews  v.  G.  W.  Co.,  50  N.  Y.  282.)  Coun- 
sel fees  on  the  reference  were  properly  allowed.  (Rose  v. 
Post,  56  N.  Y.  603  ;  Ilolcomb  v.  Rice,  119  N.  Y.  598.)  The 
undertaking  given  after  the  injunction  order  issued  entitled 
defendants  to  recover  past  as  well  as  future  damages  under 
such  order.  (Spelling's  Extra.  Relief,  §  938 ;  High  on  Injunc- 
tions, §  1640;  Pierson  v.  Ells,  46  Hun,  336;  Walker  v. 
Prichard,  11  L.  R.  A.  577.)  It  was  proper  to  include  the 
loss  of  rent  and  increased  expenses  of  building  by  reason  of 


1898.]  Harteb  v.  Westoott.  213 


N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlett,  J. 


the  delay  caused  by  the  injunction.     {Roberts  v.  White,  73 
K  Y.  375.) 

Bartlett,  J.  The  main  contention  of  the  plaintiff  and 
appellant  is  that  there  has  never  been  a  decision  by  the  trial 
court  that  she  was  not  entitled  to  the  injunction,  and  con- 
sequently the  order  of  reference  to  determine  defendants' 
damages  thereunder  is  premature  and  unauthorized. 

The  plaintiff  and  the  defendant  Westcott's  Express  Com- 
pany were  the  owners  of  adjoining  premises  in  the  city  of 
Brooklyn. 

On  or  about  February  21st,  1893,  this  action  was  commenced, 
among  other  things,  to  restrain  the  defendants  from  removing 
any  portion  of  a  wall  claimed  by  the  plaintiff  to  be  a  party 
wall.  An  order  was  obtained  to  show  cause  why  an  injunction 
should  not  issue,  and  in  the  meantime  a  temporary  injunction 
was  granted,  the  plaintiff  giving  an  undertaking  in  the  usual 
form  for  $250.  The  hearing  on  this  order  to  6how  cause  was 
continued  by  mutual  consent  until  April  22nd,  1893. 

About  April  19th,  1893,  an  order  was  granted  to  show  cause 
why  the  defendants  should  not*be  punished  for  contempt  for 
violating  the  temporary  injunction,  and  in  the  meantime  a 
further  injunction  was  granted  requiring  defendants  to  refrain 
from  trespassing  upon,  or  erecting  any  wall  upon  or  over  the 
party  wall. 

On  the  22nd  of  April,  1893,  upon  the  return  of  these  orders, 
the  court  directed  that  the  whole  proceeding  should  stand  over 
to  abide  the  decision  of  the  court  upon  the  trial  of  the  action, 
and  that  the  last-granted  injunction  should  continue  in  the 
meantime  upon  condition  that  the  plaintiff  give  an  additional 
undertaking  of  one  thousand  dollars. 

The  plaintiff  gave  such  an  undertaking.  On  the  3rd  day  of 
May,  1893,  the  action  was  tried,  and  it  was  decided,  among 
other  things,  that  the  defendants  had  not  removed  any  portion 
of  said  party  wall ;  that  they  had  not  trespassed  upon  the 
premises  of  plaintiff,  and  that  the  defendants  were  entitled  to 
build  in  front  and  rear  of  the  party  wall  and  above  the  same. 
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Three  days  after  the  trial  an  order  was  entered  denying  the 
motion  to  punish  the  defendants  for  contempt,  and  vacating 
and  setting  aside  so  much  of  the  order  of  April  19th,  1893,  as 
provided  "  that  the  defendants,  their  agents  and  employees, 
were  required  to  abstain  from  trespassing  upon  or  erecting  any 
wall  upon  or  over  the  party  wall,  described  in  the  complaint  in 
this  action." 

The  judgment  entered  after  the  trial  adjudged  the  plaintiff 
had  an  easement  only  in  the  party  wall  extending  one  story 
high  above  the  basement  so  long  as  it  should  stand ;  that  the 
defendants  were  entitled  to  build  in  front  and  rear  of  said  wall 
and  above  it ;  that  these  new  portions  of  the  wall  were  not  a 
party  wall,  and  cannot  be  used  as  such  by  plaintiff ;  that  the 
plaintiff  have  judgment  against  defendants  enjoining  them 
from  interfering  with  the  old  wall,  with  six  cents  damages  and 
without  costs. 

The  result  of  the  trial  on  May  3rd,  1893,  and  the  motion  on 
May  6 tli,  1893,  which  had  been  adjourned  to  await  the  decision 
of  the  trial*  court,  was,  in  brief,  that  the  original  injunction  as 
to  the  party  wall,  secured  by  the  undertaking  for  $250,  was 
sustained,  and  the  second  injunction,  restraining  defendants 
from  erecting  any  wall  in  front  or  in  the  rear  of,  or  over  the 
party  wall,  secured  by  the  undertaking  for  $1,000,  was  vacated 
and  set  aside. 

The  position  of  the  appellant,  that  the  result  of  the  trial 
and  motion  is  not  in  law  a  decision  that  the  plaintiff  was  not 
entitled  to  the  second  injunction,  is  technical  and  unsound. 
There  were  in  this  case  two  distinct  injunctions  secured  by 
separate  undertakings ;  they  related  to  entirely  different  sub- 
ject-matter;  the  first  injunction  sought  to  prevent  interfer- 
ence with  the  party  wall,  and  defendants  in  effect  admitted  the 
plaintiff's  rights  to  the  undisturbed  enjoyment  thereof  so  long 
as  it  stands ;  the  second  injunction  sought  to  deprive  defend- 
ants of  the  right,  to  which  the  trial  court  found  them  entitled, 
to  build  in  front  and  rear  of  and  over  the  party  wall. 

This  right  they  were  prevented  from  exercising  to  their 
damage,  and  the   sureties  in  the   second  undertaking  have 
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properly  been  held  liable  for  such  damages  as  the  referee  has 
found  to  have  been  suffered  by  the  defendants. 

We  are  of  opinion  that  plaintiff  was  entitled  to  take  this 
appeal  in  a  proceeding  against  the  sureties,  as  she  is  ultimately 
liable  to  them  for  any  amount  they  may  be  compelled  to  pay. 

There  are  several  minor  points  discussed  by  the  appellant, 
but  they  are  not  important  in  view  of  the  disposition  we  have 
made  of  the  main  question. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 


Thomas   E.    Park,  Respondent,   v.  The   New  York   Cen- 
tral and  Hudson  River  Railroad  Company,  Appellant. 

1.  Master  and  Servant  —  Personal  Injury  —  Negligence  op 
Co-servant.  An  action  for  a  personal  injury  caused  by  the  negligence 
of  a  co-servant  cannot  be  maintained  against  the  common  master,  without 
showing  that  the  co-servant  was  incompetent  for  the  service  in  which  he 
was  engaged,  and  that  such  incompetency  was  known,  or  should  have 
been  known,  by  the  master. 

2.  Incompetency  of  Co-Servant  —  How  Shown.  The  incompetency 
of  a  co-servant  cannot  be  shown  by  general  reputation,  but  is  to  be  shown 
by  his  specific  acts,  followed  by  proof  that  the  master  knew,  or  ought  to 
have  known,  of  such  incompetency.  The  latter  may  be  shown  by  evi- 
dence tending  to  establish  that  such  incompetency  was  generally  known 
in  the  community. 

8.  Improper  Evidence  as  to  Co-servant.  On  the  trial  of  an  action 
by  a  railroad  engineer  against  the  company  for  a  personal  injury  caused 
by  the  negligence  of  a  co-servant  named  Brown,  a  witness  for  the  plain- 
tiff was  permitted  to  testify  that  at  a  time  eight  or  ten  years  before  the 
accident  the  co-servant  was  called  by  the  nickname  of  'Crazy  Brown.'' 
Held,  that  the  evidence  was  incompetent  and  prejudicial,  and  that  its 
admission  constituted  reversible  error. 

Bark  v.  JST.  Y.  C.  db  II  R.  R.  R.  Co.,  85  Hun,  184,  reversed. 

(Argued  February  3,  1898;  decided  March  t,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  5,  1895,  affirming  a   judgment  in  favor  of  plaintiff 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  Hiscock  for  appellant.  The  negligence  of  the  plain- 
tiff and  his  fireman  alone  caused  the  accident.  {Sutherland  v. 
T.  <&  B.  R.  R.  Co.,  35  N.  Y.  S.  R.  853 ;  125  N.  Y.  737 ;  Platz 
v.  City  of  Cohoes,  89  N.  Y.  222 ;  Fisher  v.  Vil.  of  Cambridge, 
133  N.  Y.  532 ;  La  Croy  v.  N.  Y,  L.  F  <J&  W.  R.  R.  Co.,  132 
N.  Y.  570.)  The  flagman  of  train  No.  35  was  not  negligent  on 
this  occasion.  (Baulec  v.  N.  Y.  <&  II.  R.  R.  Co.,  59  N.  Y.  356 ; 
Dow  v.  if.  Y,  L.  F.  &  W.  R.  R.  Co.,  22  Wkly.  Dig.  283 ; 
Sizer  v.  S.,  B.  &  if.  Y.  R.  R.  Co.,  7  Lans.  67 ;  Wright  v. 
N.  Y.  C.  R.  R.  Co.,  25  N.  Y.  566 ;  Chapman  v.  Erie  R. 
Co.,  55  N.  Y.  579 ;  Cameron  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  145  N.  Y.  400.)  The  evidence  as  to  Brown's  reputation 
was.  incompetent  and  vicious,  and  ought  not  to  have  been 
received.  (Baird  v.  N.  Y.  C.  cfe  II.  R.  R.  R.  Co.,  16  App. 
Div.  496 ;  Hasten  v.  N.  Y.  C  &  II.  R.  R.  R.  Co.,  65  Barb. 
135.)       . 

Zovis  Marshall  for  respondent.  The  evidence  warranted 
the  submission  to  the  jury  of  Brown's  competency  for  the 
position  of  flagman,  and  as  to  whether  or  not  the  defendant 
was  negligent  in  employing  him  in  that  capacity.  (Coppins 
v.  AT.  Y.  C.  i&  II.  R.  It.  R.  Co.,  122  N.  Y.  564;  Keith  v. 
N.  II.  cfe  N.  Co.,  140  Mass.  175  ;  Mann  v.  D.  tfe  //.  C.  Co., 
91  N.  Y.  500 ;  Laning  v.  N.  Y.  C.  R.  It.  Co.,  49  N.  Y. 
521;  Whittaker  v.  I),  cfe  //.  C.  Co.,  126  K  Y.  549;  Chap- 
ftian  v.  Erie  R.  Co.,  55  X.  Y.  5S5  ;  McKinney  on  Fellow- 
servants,  §  90 ;  Oilman  v.  E  It.  R.  Co.,  10  Allen,  233 ; 
Baulec  v.  N.  Y.  tfc  //.  It.  It.  Co.,  59  N.  Y.  356;  Davis  v. 
D.  <&  31.  R.  R.  Co.,  20  Mich.  124;  Monahanv.  City  of 
Worcester,  150  Mass.  439.)  The  question  of  contributory 
negligence  was  also  properly  submitted  to  the  jury.  (  Wal- 
lace v.  C.  V.  R.  R.   Co.,  13S  K.  Y.  302;  Knupfle  v.  K.  Ice 
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Co.,  84  N.  Y.  488 ;  Waxmer  v.  D.,  L.  &  W.  R.  E.  Co.,  80 
N.  Y.  212 ;  Fisher  v.  VU.  of  Cambridge,  133  N.  Y.  527.) 

Haight,  J.  This  action  was  brought  by  the  plaintiff,  who 
was  an  engineer  in  the  employ  of  the  defendant,  to  recover 
for  injuries  sustained  by  reason  of  the  collision  with  a  freight 
train,  caused  by  the  negligence  of  one  Brown,  a  brakeman  in 
the  employ  of  the  defendant. 

The  freight  train  on  the  evening  of  November  21,  1891, 
had  been  switched  from  its  regular  track  to  the  east-bound 
passenger  track  near  Canastota,  and  had  proceeded  eastward 
a  little  over  a  mile  from  that  station  when  it  became  stalled 
and  the  train  broke  in  two,  leaving  the  rear  portion  of  the 
train  stationary  at  a  point  about  eight  hundred  feet  east  of 
the  end  of  a  curve.  Sanford  Brown  was  the  rear  brakeman 
upon  the  train  and  it  then  became  his  duty  to  go  back  upon 
the  track  and  signal  the  approaching  train  so  as  to  prevent  a 
collision.  The  plaintiff  was  following  upon  the  mail  and 
express  train,  known  as  No.  32,  and  it  is  claimed  that  Brown 
neglected  to  go  back  a  sufficient  distance  from  his  train  to 
give  the  signals  required  to  prevent  a  collision,  and  that  owing 
to  his  neglect  of  duty  in  this  regard  a  collision  occurred  in 
which  the  plaintiff  suffered  the  injuries  for  which  this  action 
was  brought. 

Inasmuch  as  the  plaintiff  and  Brown  were  co-servants  this 
action  could  not  be  maintained  without  showing  that  Brown 
was  an  incompetent  man,  unfit  for  the  service  in  which  he 
was  engaged,  and  that  such  incompetency  was  known,  or 
should  have  been  known,  by  the  officers  of  the  defendant. 
It  appears  that  he  was  35  years  of  age  and  was  bora  at 
Corinth,  Saratoga  county,  in  this  6tate.  That  from  early  boy- 
hood he  had  lived  in  the  city  of  Schenectady  and  attended  the 
union  school  at  that  place,  and  in  1881  entered  the  employ  of 
the  New  York  Central  and  Hudson  River  Railroad  Company 
and  ran  upon  a  train  as  a  brakeman,  between  West  Albany 
and  DeWitt,  for  a  period  of  about  two  years.  After  this  he 
entered  the  employment  of  Saul  &  Davis,  in  Syracuse,  hard- 
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ware  merchants,  for  a  time,  and  then  again  entered  the  employ 
of  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany under  a  Mr.  White,  the  master  mechanic  at  Syracuse. 
He  6erved  as  an  accountant  and  assistant  bookkeeper  for  about 
three  years  and  6ix  months,  after  which  he  went  to  Louisville 
in  the  state  of  Kentucky,  and  entered  the  service  of  the  Louis- 
ville &  Nashville  railroad  as  brakeman.  He  then  became 
yard  clerk,  and  after  that  service  clerk  and  detective  for  the 
road.  In  1890  he  returned  to  this  state  and  again  entered 
the  employ  of  the  defendant  as  extra  conductor  and  served 
about  seven  months.  He  then  returned  to  Louisville,  and  in 
August,  1891,  returned  to  this  state  and  was  employed  as  a 
flagman,  and  continued  in  such  employment  down  to  the  time 
of  the  accident. 

The  plaintiff,  in  order  to  establish  his  cause  of  action,  gave 
considerable  evidence  with  reference  to  the  general  reputation 
of  Brown  for  carelessness,  which  was  taken  under  the  objec- 
tion and  exception  of  the  defendant,  which  we  shall  not 
*  consider  in  detail.  The  character  of  this  evidence  has  recently 
been  under  consideration  in  this  court  in  the  case  of  Youngs 
v.  N.  Y,  O.  i&  W.  R.  Co.  (154  N.  Y.  764).  Inasmuch  as 
there  was  no  opinion  written  in  that  case  we  will  briefly  allude 
to  the  facts  and  the  question  decided.  In  that  case,  as  in  this, 
it  became  necessary  to  show  that  an  employee  was  incompe- 
tent. This  the  plaintiff  sought  to  do  by  showing  his  general 
reputation  for  carelessness  from  the  speech  of  people.  It  was 
objected  to  by  the  defendant ;  the  objection  was  sustained 
and  an  exception  was  taken  by  the  plaintiff.  The  court  then 
stated  to  the  plaintiff's  attorney,  u  I  will  allow  you  to  show 
any  specific  acts  of  negligence  on  the  part  of  the  engineer 
while  engaged  in  the  business  of  engineering,  and  I  will  allow 
you  to  show  that  those  acts  of  carelessness  were  generally 
known  in  the  community  and  that  the  defendant  had  actual 
knowledge  of  such  specific  acts,  or  that  they  were  so  general 
that,  upon  proper  inquiry,  the  defendant  ought  to  have 
known."  A  nonsuit  was  granted,  and  the  same  was  affirmed 
in  the  General  Term  and  in  this  court.    We  are  aware  that  in 
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some  states  the  courts  have  permitted  incompetency  of  servants 
to  be  shown  by  general  reputation,  but  we  have  never  gone  to 
that  extent  in  this  state.  It  appears  to  us  that  the  safer  and 
better  rule  is  to  require  incompetency  to  be  shown  by  the 
specific  acts  of  the  servant,  and  then,  that  the  master  knew  or 
ought  to  have  known  of  such  incompetency.  The  latter  may 
be  shown  by  evidence  tending  to  establish  that  6uch  incompe- 
tency was  generally  known  in  the  community.  (Marrinan  v. 
N.  Y  C.  <&  H.  R.  R.  R.  Co.,  13  App.  Div.  439 ;  Baulec  v.  N. 
Y.  &  II.  R.  R.  Co.,  59  N.  Y.  356;  Monahan  v.  City  of 
Worcester,  150  Mass.  439 ;  Gilman  v.  Eastern  R.  R.  Co., 
13  Allen,  433;  Davis  v.  Detroit  cfe  Mil.  R.  R.  Co.,  20 
Mich.  105.) 

One  Dean  was  sworn  as  a  witness  for  the  plaintiff,  and  tes- 
tified that  he  knew  Brown  when  he  worked  for  the  defendant 
at  Schenectady.  He  testified  that  he  had  never  heard  his 
mental  characteristics  talked  about  and  knew  nothing  of  his 
mental  reputation,  but  stated  that  he  had  heard  of  a  handle  to  his 
name — a  nickname.  He  was  then  asked  to  give  his  nickname. 
This  was  objected  to ;  the  objection  was  overruled  and  exception 
taken,  and  the  witness  answered  that  he  was  called  "  Crazy 
Brown;"  this  was  eight  or  ten  years  before,  and  he  had 
not  heard  him  spoken  of  before  this  accident  within  the  last 
ten  years.  We  think  that  this  evidence  was  prejudicial  and 
incompetent,  and,  without  considering  the  other  numerous 
exceptions  in  the  case,  that  a  new  trial  should  be  granted. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not 
sitting. 

Judgment  reversed. 
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John  Freston,  Jr.,  Appellant,  v.  The  Lawrence  Cement 

Company,  Respondent. 

Written  Contract  —  Expression  op  Obligation  Incompatible 
with  Implication  of  Additional  Obligation.  On  the  trial  of  an 
action  for  payment  under  a  written  contract,  by  which  the  plaintiff  agreed 
to  quarry,  burn  and  deliver  cement  during  the  season,  and  the  defendant 
agreed  to  pay  therefor  monthly  at  a  stated  rate  per  barrel  and  to 
"  unload  off  of  boats  what  coal  may  be  used  in  burning  the  cement,"  it 
appeared,  by  statements  and  pay  roils  accepted  and  signed  by  the  plain- 
tiff, that  he  had  received  payment  for  all  the  cement  delivered,  at  the  agreed 
rate  less  stated  deductions  of  the  price  of  the  coal  received  by  him  from 
the  defendant.  The  plaintiff  claimed  that  the  coal  should  have  been 
furnished  him  without  charge,  and  that  he  was  entitled  to  recover  the 
amount  of  the  deductions  therefor.  A  nonsuit  was  granted.  Held,  that 
the  contract  was  plain  and  unambiguous;  that,  read  in  the  light  of  the  atti- 
tude of  the  parties,  of  the  object  to  be  effected  and  of  the  natural  meaning 
of  the  language  employed,  the  expression  of  the  obligation  of  the  defend- 
ant to  "  unload"  the  coal  excluded  the  implication  of  an  obligation  to 
contribute  it  to  the  plaintiff;  and,  hence,  that  the  nonsuit  was  proper. 

Freston  v.  Lawrence  Cement  Co.,  78  Hun,  96,  affirmed. 

(Argued  February  4,  1398;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
15,  1894,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  an  order  granting  a  nonsuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

William  Louiwhery  for  appellant.  The  receipts  are  not  in 
the  nature  of  an  estoppel  or  contract  and  are  open  to  explana- 
tion. {Ryan  v.  Ward,  48  N.  Y.  207 ;  Buswell  v.  Poineer, 
37  N.  Y.  312.)  The  contract  was  drawn  by  the  defendant  and 
presented  to  the  plaintiff  for  signature.  It  was  in  the  words 
chosen  by  the  defendant  to  express  the  meaning  and  should 
be  construed  in  case  of  ambiguous  meaning  against  the  party 
drawing  it.  (3Fyer  v.  Isaac*,  6  M.  &  W.  612 ;  2  Pars,  on 
Cont.  [2d  ed.]  507.) 
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V.  B.  Van  Wagonen  for  respondent.  There  was  no  dis- 
puted question  of  fact  in  the  case.  The  case  turns  upon  the 
construction  to  be  given  the  contract  under  which  the  cement 
was  furnished  by  plaintiff  to  defendant.  (Zowber  v.  Le  Roy> 
2  Sandf.  202 ;  Dwight  v.  O.  L.  Ins.  Co.,  103  N.  Y.  352 ;  2 
Pars,  on  Cont.  492 ;  Clacius  v.  BJ&ck,  67  N.  Y.  563 ;  A.  F. 
Ins.  Co.  v.  Austin,  69  N.  Y.  477 ;  Brady  v.  Cassidy,  104  N. 
Y.  155.)  Plaintiff  construed  the  contract  by  his  own  acts,  the 
same  as  it  was  construed  by  the  trial  court.  The  vouchers 
made  by  him  contained  all  the  elements  of  an  account  stated, 
and  became  such  under  the  circumstances  attending  the  exe- 
cution of  the  same.  (Hobbs  v.  City  of  Yonkers,  102  N.  Y. 
18.)  There  was  a  consideration  for  the  receipts  which  is  not 
open  for  examination,  and  is  conclusive.  An  account  stated 
can  only  be  opened  where  the  party  objecting  shows  clearly 
that  he  has  been  misled  by  fraud,  mistake  or  manifest  error. 
(Harley  v.  E.  W.  Bank,  76  N.  Y.  618 ;  Drew  v.  Mayor,  etc., 
8  Hun,  443 ;  Fleetwood  v.  City  of  New  York,  2  Sandf.  475  ; 
Clarke  v.  Dutcher,  9  Cow.  674.)  The  allowances  for  coal 
were  in  the  nature  of  payments  and  pleaded  under  the  defense 
of  payment  and  proved.  If  the  answer  alleges  payment  it  is 
competent,  under  the  pleading,  to  prove  that  payment  had 
been  in  fact  made  in  cash,  or  in  some  other  way.  (I7.  <&  C. 
Bank  v.  Sherman,  33  N.  Y.  79.) 

Gray,  J.  The  plaintiff  has  sued  the  defendant  for  the 
price  of  a  number  of  barrels  of  cement,  made  and  delivered 
under  a  contract  in  writing,  and  the  defendant  has  pleaded  a 
full  payment.  By  the  contract,  the  plaintiff  agreed  during 
the  season  of  1890,  "  to  quarry,  burn  and  deliver  in  storehouse, 
etc.,  cement  of  good  quality  ; "  for  which  the  defendant  agreed 
to  pay  him  at  the  rate  of  twenty-nine  cents  a  barrel,  on  the 
15th  day  of  each  month,  while  the  contract  was  in  force.  The 
only  other  obligation  assumed  by  the  defendant,  in  this  con- 
tract, was  "for  use  only  to  furnish  tools  and  one  stone  drill 
and  *  *  *  to  unload  off  of  boats  what  coal  mav  be  used 
in  burning  the  cement."     Plaintiff  commenced  the  work  in 
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March,  1890,  and  between  that  time  and  December  20th,  there 
were  eleven  payments  made  to  him,  upon  statements ;  which 
stated,  either  in  separate  form,  or  upon  the  pay  rolls,  the  num- 
ber of  barrels  delivered  and  the  amount  computed  to  be  due 
at  29  cents  each,  less  the  price  of  the  number  of  tons  of  coal 
had  by  the  plaintiff.  Eacb  of  these  statements  was  signed  by 
the  plaintiff.  Upon  two  occasions,  in  June  and  December, 
for  errors  which  had  occurred,  in  charges,  or  in  computations, 
with  respect  to  the  coal  furnished  to  the  plaintiff,  there  were 
separate  payments  of  money  to  him,  upon  statements,  also, 
signed  by  him  and  solely  relating  to  the  coal.  The  proof 
established  that  the  defendant  had  discharged  all  of  its  obliga- 
tions to  the  plaintiff;  unless,  as  the  latter  claims,  it  is  yet 
indebted  in  an  amount  represented  by  the  aggregate  of  the 
sums  deducted  for  the  price  of  the  coal  furnished,  as  above 
mentioned.  The  complaint  was  dismissed  at  the  trial,  at  the 
close  of  the  plaintiff's  case,  and  he  insists  that  it  was  error  to 
refuse  to  allow  him  to  go  to  the  jury  "  upon  such  questions  of 
fact  as  are  presented  by  the  evidence  and  such  as  would  aid  in 
the  interpretation  of  the  contract." 

It  is  difficult  to  understand  what  were  those  questions.  The 
only  evidence  was  given  by  the  plaintiff,  in  his  testimony,  and 
that  related  to  the  monthly  payments,  therein  made,  and  how 
he  receipted  for  them  and  how  his  work  was  done.  There  was 
no  pretense  of  an  attempt  to  raise  any  question,  except  as  to 
the  effect  of  the  payments  made.  So  far  as  the  contract  was 
concerned,  its  construction  was  for  the  court.  It  was  not 
ambiguous  as  to  the  obligations  of  the  contracting  parties. 
They  were  specified  and  left  nothing  to  inference.  If  the 
plaintiff  was  " to  quarry,  burn  and  deliver"  the  cement,  he 
bound  himself  to  do  all  the  work  and  to  furnish  all  instru- 
mentalities for  its  accomplishment ;  except  so  far  as  the 
defendant  mav  be  seen  to  have  agreed  to  contribute  thereto. 
In  that  respect,  it  only  agreed  "  for  use  only  to  furnish  tools 
and  one  6tone  drill "  and  "  to  unload  off  of  boats  what  coal 
may  be  used  in  burning  the  cement."  There  is  no  involved, 
nor   artificial,  language  used  in  this  writing;  which  might 
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embarrass  its  meaning  and  require  a  resort  to  extrinsic  evi- 
dence to  resolve  the  doubt,  or  to  supplement  an  incomplete- 
ness of  agreement.  It  is  to  be  read  in  the  light  of  the  atti- 
tude of  the  parties,  of  the  object  to  be  effected  and  of  the 
natural  meaning  of  the  language  employed.  So  read,  the 
plaintiff,  having  agreed  to  make  and  deliver  the  cement,  was 
bound  to  find  the  fuel  required  and  he  was  only  relieved  in 
that  respect  by  the  defendant's  agreement  to  do  the  work  of 
unloading  what  coal  he  might  use.  It  is  obvious  enough  that 
facilities  for  unloading  from  boats  might  be  ready  to  the 
defendant,  as  a  part  of  its  plant,  when  the  plaintiff  might  be 
without  them. 

The  rule  of  exclusion  of  that  which  is  not  expressed  finds 
its  place  here.  The  defendant,  by  agreeing  to  do  certain 
things,  beyond  making  the  stipulated  payments,  impliedly 
refused  to  do  more.  The  expression  of  an  obligation  to 
unload  the  coal  off  of  the  boats  is  incompatible  with  an  impli- 
cation of  an  obligation  to  contribute  the  coal  itself  to  the 
plaintiff.  If  the  latter  was  intended  by  the  defendant,  it 
would  have  been  natural  to  say  so.  An  agreement  to  supply 
the  coal  needed  would  have  carried  with  it  the  obligation  of 
delivery.  If  the  defendant  has  fulfilled  the  measure  of  its 
obligations,  as  expressed,  it  can  6tand  there  ;  for  that  which 
belongs,  or  is  incidental,  to  the  agreement  of  the  other  party, 
cannot  be  implied  as  due  from  it.  No  usage,  nor  custom,  is 
shown  to  affect  the  contract  with  a  different  meaning  as  to 
the  agreements  of  the  parties  and  it  was  entitled  to  receive 
from  the  trial  judge,  upon  the  evidence,  the  construction  that 
it  had  been  reciprocally  performed. 

The  evidence  but  confirms  the  contention  of  the  defendant, 
that  it  had  discharged  all  of  its  obligations.  Each  of  the 
monthly  payments  of  the  account  between  the  plaintiff  and 
the  defendant  was  made  up,  as  to  the  balance  due  the  former, 
by  crediting  to  the  latter  the  price  of  the  coal  purchased  and 
the  former's  receipt  for  the  balance,  thus  appearing  due, 
attested  his  acceptance  of  the  correctness  of  the  statement. 
There  is   no  complaint  of  fraud,  deceit,  or  mistake,   or  of 
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errors  in  prices,  and  the  plaintiff's  testimony  of  his  having 
protested,  or  objected,  in  no  wise,  raised  an  issue  upon  a  ques- 
tion of  fact.  If  we  could  overlook  the  fact  that  the  contract 
did  not  obligate  the  defendant  to  furnish  the  coal,  we  could 
not  consider  that  a  verbal  protest  to  a  disbursing  officer  had 
any  legal  significance,  when  the  plaintiff  accepted  the  pay- 
ments, in  the  ordinary  course  of  business  and  upon  full  state- 
ments of  the  account  between  him  and  the  company. 

There  was  no  error  in  the  dismissal  of  the  complaint  and 
the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


155   2241        The  David  Stevenson  Brewing  Company,  Respondent,  0. 
_169  1324|  Caspar  Iba,  Isaao  Lewis,  Joseph  D.  Lewis  and  Henry 

Lewis,  Appellants. 

1.  Non-negotiable  Choses  in  Action  —  Subjection  op  Assignee 
to  Equities.  An  assignee  iu  good  faith  and  for  value,  of  a  non-negotiable 
phose  in  action,  such  as  a  chattel  mortgage,  takes  it  not  only  subject  to  all 
the  equities  existing  between  the  parties  to  the  instrument,  but  also  to  the 
equities  which  third  persons  could  enforce  against  the  assignor. 

2.  Chattel  Mortgage  —  Assignee  of  Second  Mortgage,  Subject 
to  Equities  of  Mortgagee  of  First  Mortgage.  An  assignee  in  good 
faith  and  for  value,  of  a  filed  chattel  mortgage,  has  no  greater  rights  than 
his  mortgagee  possessed,  and  is  entitled  to  no  preference  over  a  subse- 
quently filed  prior  mortgage,  when  his  mortgagee  could  not  claim  priority 
because  of  notice  or  any  other  equity,  as,  when  his  mortgagee  had  agreed 
with  the  mortgagee  of  the  prior  unfiled  mortgage  that  it  should  be  the 
first  lien. 

3.  Agreement  between  Mortgagees  not  Affected  by  Filing.  If 
the  respective  mortgagees  of  two  chattel  mortgages  on  the  same  property, 
agree  with  the  common  mortgagor  and  with  each  other  that  the  mort- 
gage first  executed  shall  be  the  first  lien,  such  agreement  will  not  be 
affected  by  the  prior  filing  of  the  second  mortgage,  and  can  be  enforced 
by  the  owner  of  the  first  mortgage  not  only  as  against  the  mortgagee  of 
the  second  mortgage,  but  also  as  against  any  subsequent  purchaser  of  that 
mortgage. 

Stevenson  Brewing  Co.  v.  Iba,  12  Misc.  Rep.  329,  affirmed. 

(Argued  February  4,  1898;  decided  March  1,  1898.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  May  6, 1 895, 
affirming  a  judgment  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  favor  of  the  plaintiff  and  against  the 
defendants  Lewis  for  the  sum  of  $2,131.54,  and  adjudging  a 
chattel  mortgage  made  by  one  George  W.  Sawyer,  not  a  party 
to  the  action,  to  be  a  second  mortgage  and  a  lien  subordinate 
to  the  mortgage  executed  by  said  Sawyer  to  the  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alfred  Sleekier  for  appellants.  The  defendants  Isaac 
Lewis  &  Sons,  being  innocent  bonajide  purchasers  of  the  Iba 
mortgage,  for  value,  without  knowledge  or  notice  of  any 
alleged  prior  mortgage,  their  title  as  first  mortgagees  is  good. 
{Moore  v.  M.  Nat.  Batik,  55  N.  Y.  41 ;  Ball  v.  Shell,  21 
Wend.  222;  Zink  v.  People,  77  N.  Y.  114;  Simpson  v.  Del 
lloyo,  94  N.  Y.  194.)  The  rule  that  the  assignee  of  a  chose 
in  action,  except  in  the  case  of  negotiable  paper,  takes  it  sub- 
ject to  every  equity  and  defense  that  would  be  valid  between 
the  original  parties  to  the  instrument,  and,  in  some  instances, 
subject  to  equities  or  defenses  of  third  persons  not  parties  to 
the  instrument  assigned,  does  not  apply  to  assignments  of 
chattel  mortgages.  (Bapps  v.  Gottlieb,  142  N.  Y.  164  ;  Tay- 
lor v.  Gitt,  10  Penn.  St.  428 ;  Mullison  Est.,  68  Penn.  St.  212  ; 
Metzgar  v.  Metzgar,  1  Rawle  [Pa.],  227 ;  Livingston  v.  Dean, 
2  Johns.  Ch.  479 ;  Moore  v.  Iloleombe,  3  Leigh,  597 ;  Mott 
v.  Clark,  9  Penn.  St.  399 ;  Westbrook  v.  Gleason,  79  K  Y. 
23 ;  Jackson  v.  Given,  8  Johns.  137 ;  Varick  v.  Briggs,  6 
Paige,  323 ;  Fort  v.  Burch,  6  Barb.  60.)  The  defendants 
Lewis  &  Sons  are  innocent  bona  fide  owners  of  the  first  mort- 
gage for  value.  (Grissler  v.  Powers,  81  N.  Y.  57 ;  McKeage 
v.  //.  F.  Ins.  Co.,  81  K  Y.  38;  Croke's  James,  683;  20 
Wend.  201 ;  7  Hun,  279 ;  69  N.  Y.  502 ;  2  II.  &  N.  517 ; 
52  K  Y.  138 ;  55  N.  Y.  235 ;  M.  L.  Ins.  Co.  v.  Smith,  23 
Hun,  535;  Jaycox  v.  Caldwell,  51  N.  Y.  395.) 

William  G.  McCrea  for  respondent.  An  assignee  in  good 
faith  and  for  value  of  a  recorded  mortgage  gets  no  preference 

29 


226  Stevenson  Brewing  Co.  v.  Iba.  [Mar., 

Opinion  of  the  Court,  per  Parker,  Ch.  J.  [Vol.  155. 

over  a  prior  unrecorded  deed  or  mortgage,  by  reason  of  such 
record,  when  bis  assignor  could  not  claim  it  by  reason  of  notice 
or  any  other  equity.  They  are  affected  by  this  equity,  though 
they  purchased  without  notice.  {Decker  v.  Boice,  83  N.  Y. 
215 ;  Greene  v.  Warnick,  64  N.  Y.  220 ;  Iiapps  v.  Gottlieb, 
142  N.  Y.  164.)  Plaintiff's  mortgage  was  payable  on  demand, 
«aud  demand  was  made  before  the  removal  of  the  goods,  and  the 
same  then  became  due,  and  the  act  of  the  second  mortgagees 
in  taking  possession  and  retaining  said  goods  after  the  same 
became  due  was  a  conversion,  and  they  were  answerable  to 
plaintiff  for  the  value  of  the  goods  so  converted.  (Champlin 
v.  Johnson,  39  Barb.  608 ;  Judson  v.  Boston,  58  N.  Y.  664 ; 
Hall  v.  Sampson,  35  N.  Y.  274 ;  Hathaway  v.  Brayman,  42 
N.  Y.  322.) 

Parker,  Ch.  J.  One  Sawyer,  being  indebted  to  the  plain- 
tiff and  to  the  defendant  Caspar  Iba,  made  an  agreement 
with  them  that  the  plaintiff  should  lend  him  the  further  sum 
of  nine  hundred  dollars,  and  accept  as  security  for  the  entire 
indebtedness  a  chattel  mortgage  which  should  be  a  fi>6t  lien 
upon  certain  personal  property  of  Sawyer's,  Sawyer  to  turn 
over  such  sum  of  nine  hundred  dollars  to  Iba,  to  whom  he 
owed  one  thousand  nine  hundred  and  twenty-five  dollars,  and 
give  to  him  a  second  chattel  mortgage  on  the  same  property 
to  secure  the  sum  of  one  thousand  and  twenty-five  dollars. 
Not  only  was  the  mortgage  from  Sawyer  to  Iba  second  in 
point  of  fact,  but  it  was  agreed  between  the  three  parties  men- 
tioned that  it  should  be  second. 

Iba,  however,  filed  his  mortgage  first  and  a  few  days  later 
assigned  it  to  the  defendants  Lewis,  to  whom  he  was  indebted 
in  the  sum  of  one  thousand  and  thirteen  dollars,  they  paying 
him  the  difference  in  cash.  They  knew  nothing  of  the  agree- 
ment between  their  assignor,  the  plaintiff  and  Sawyer,  that 
the  plaintiff's  mortgage  should  be  the  first  lien  on  the  prop- 
erty. There  was  some  controversy  about  the  facts  upon  the 
trial,  but  the  record  comes  to  us  with  the  facts  found  of  which 
the  above  is  a  summary. 
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The  trial  court  determined  that  plaintiff's  mortgage  was  the 
first  lien  upon  the  property,  and  awarded  a  money  judgment 
against  the  defendants  Lewis  for  its  value,  they,  under  their 
mortgage  a  few  days  after  its  date,  having  taken  possession  of 
it  against  the  protest  of  the  plaintiff. 

The  learned  counsel  for  the  appellants,  while  recognizing 
the  existence  of  the  general  rule  that  a  bona  fide  purchaser 
for  value  of  a  non-negotiable  chose  in  action  takes  it  subject 
to  all  the  equities  existing  against  it  in  the  hands  of  the 
assignor,  insists  that  it  is  not  applicable  to  latent  equities  held 
by  third  parties.  By  third  parties  he  refers  to  those  outside 
of  the  original  debtor,  and  the  subsequent  transferees  in  the 
line  of  ownership  of  the  chose  in  action.  Formerly  the  view 
was  entertained  by  some  judges  that  the  rule  was  thus  con- 
fined, but  in  Greene  v.  Warnick  (64  N.  Y.  220)  many  of  the 
prior  cases  on  that  subject  were  considered,  and  it  was  decided 
that  an  assignee  of  non-negotiable  choses  in  action  takes  them 
not  only  subject  to  all  the  equities  existing  between  the  par- 
ties to  the  instrument,  but  also  to  the  equities  which  third 
persons  could  enforce  against  the  assignor. 

Later  on  the  question  was  presented  in  Decker  v.  Boice 
(83  N.  Y.  215),  whether  an  assignee  in  good  faith  and  for 
value,  of  a  recorded  mortgage,  obtains  any  preference  over  a 
prior  unrecorded  deed  or  mortgage  by  reason  of  such  record, 
when  his  assignor  could  not  claim  priority  because  of  notice 
or  any  other  equity.  The  answer  of  the  court  was  tlfat  he 
does  not,  because  his  assignor  acquired  no  benefit  by  record- 
ing his  mortgage,  inasmuch  as  he  was  a  party  to  the  agree- 
ment that  his  mortgage  should  be  of  equal  lien  to  the 
unrecorded  mortgage.  And  his  assignee  stands  in  no  better 
position,  for  he  takes  it  subject  to  all  of  the  equities  existing 
against  the  mortgage  in  the  hands  of  his  assignor. 

The  doctrine  laid  down  by  the  decisions  to  which  we  have 
referred  has  since  been  regarded  as  settled  in  this  state,  but 
the  appellants  refer  to  one  of  the  latest  cases  in  this  court 
touching  that  subject  (liapps  v.  Gottlieb,  142  N.  Y.  1 64)  as 
supporting  their  contention,  inasmuch  as  it  is  there  said  that 
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an  assignee  of  a  mortgage  takes  it  subject  to  the  equities 
between  the  original  parties  and  has  no  greater  right  against 
the  mortgagor  than  had  his  assignor.  The  facts  of  that  case 
called  for  no  broader  statement.  The  question  there  wa6 
whether  the  assignee  of  a  mortgage  took  it  subject  to  the 
equities  existing  in  favor  of  the  mortgagor  as  against  the 
mortgagee,  and  there  was  no  occasion  for  a  reference  to  the 
equities  of  third  parties,  for  none  such  existed.  But  the 
court  not  only  said  that  the  "  assignee  of  the  mortgage  takes 
subject  to  the  equities  between  the  original  parties,"  but  also 
that  he  "  has  no  greater  rights  than  the  original  mortgagee." 

Thus  is  stated  briefly,  but  accurately,  the  effect  of  the  rule. 

Iba,  the  defendants'  assignor,  as  mortgagee  acquired  only  a 
second  lien  upon  the  property  described  in  it.  Filing  the 
mortgage  did  not  help  him.  It  was  still  affected  by  the  agree- 
ment that  it  should  be  a  second  mortgage,  and  that  agreement 
the  plaintiff,  as  owner  of  the  first  mortgage,  could  enforce, 
not  only  as  against  Iba,  but  also  as  against  any  subsequent 
purchaser  of  his  mortgage. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  affirmed. 


Ida  M.  Gates,  Respondent,  v.  The  New  York  Recorder 

Company,  Appellant. 

Libel  —  Publication  Libelous  per  se.  The  statement  concerning  a 
woman  that  she  "  is  said  to  have  been  a  concert-hall  singer  and  dancer  at 
Coney  Island  "  is  libelous  per  set  when  published  in  a  newspaper  circulat- 
ing in  the  community  where  the  character  of  Coney  Island  concert  halls 
is  well  known. 

Gates  v.  JV7".  T.  Recorder  Co.,  83  Hun,  614,  affirmed. 

(Submitted  February  3,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  23,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  6tated  in  the  opinion. 

Burnett,  Stayton  dk  Hagen  for  appellant.  The  complaint 
should  have  been  dismissed  because  it  did  not  6tate  facts  suffi- 
cient to  constitute  a  cause  of  action  for  the  reason  that,  as 
matter  of  law,  the  article  was  not  a  libel  upon  the  plaintiff. 
(Stone  v.  Cooper,  2  Den.  293.)  The  complaint  should  have 
been  dismissed,  for  the  reason  that  the  article  is  not  libelous 
per  se,  and  no  special  damage  was  alleged  or  proved.  (Town- 
shend  on  Sland.  &  Lib.  §§  146,  149 ;  Marks  v.  B.  B.  Co., 
146  K  Y.  181 ;  Stone  v.  Cooper,  2  Den.  299 ;  Miller  v.  Max- 
well, 16  Wend.  9 ;  Pollard  v.  Lyon,  91  U.  S.  225 ;  Woodruff 
v.  Bradstreet  Co.,  116  N.  Y.  217;  Van  Tassel  v.  Capron,  1 
Den.  250 ;  Kinney  v.  Nash,  3  X.  Y.  177 ;  Purdy  v.  B.  P. 
Co.,  96  N.  Y.  372;  Caldwell  v.  Baymond,  2  Abb.  Pr.  193.) 
There  was  absolutely  no  proof  of  publication,  and  the  motion 
to  dismiss  upon  that  ground  should  have  been  granted.  (Town- 
shend  on  Slander  &  Lib.  §  352  ;  Code  Civ.  Pro.  §  507  ;  Bruce 
v.  Burr,  67  X.  Y.  237 ;  Goodwin  v.  Wertheimer,  99  X .  Y.  149 ; 
Societa  Baliana  v.  Sulzer,  138  N.  Y.  468;  Badde  v.  Buck- 
gaber,  3  Duer,  684;  Kellogg  v.  Baker,  15  Abb.  Pr.  286; 
Lansingh  v.  Parker,  9  How.  Pr.  288 ;  Otis  v.  Boss,  8  How, 
Pr.  193 ;  Buhler  v.  Wentworth,  17  Barb.  649  ;  Bollenbeck  v. 
Clow,  9  How.  Pr.  289 ;  Ormsby  v.  Douglas,  5  Duer,  665.) 
There  was  error  in  the  admission  of  evidence  as  to  the  repu- 
tation of  Coney  Island  concert  halls.  If  the  plaintiff  made 
out  a  cause  of  action  by  merely  proving  publication  of  the 
article,  and  that  the  reputation  of  the  Coney  Island  concert 
halls  was  bad,  at  least  this  latter  fact  should  have  been  proved 
clearly  and  by  competent  evidence.  (Bakeman  v.  Bose,  14 
Wend.  105  ;  Link  v.  Sheldon,  45  N.  Y.  S.  R.  165  ;  Carpenter 
v.  Blake,  10  Hun,  358.) 

William  G.  Cooke  for  respondent.     The  article  complained 
of  was  libelous  per  se.     (Moore  v.  Francis,  121  N.  Y.  205 ; 
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Morey  v.  M.  J.  Assn.,  123  N.  Y.  207 ;  Moffatt  v.  Cauldwell, 
3  Hun,  26 ;  Shelby  v.  &  P.  Assn.,  38  Hun,  475 ;  3  Salk.  226 ; 
109  N.  Y.  611.)  It  was  not  necessary  to  allege  or  prove 
special  damage.  (Stone  v.  Cooper,  2  Den.  299.)  *  There  was 
ample  proof  of  publication  by  the  defendant.  (Durant  v. 
Abendroth,  15  N.  Y.  S.  R.  339 ;  Hatcher  v.  Pocheleau,  18  N. 
Y.  86 ;  People  ex  rel.  v.  S?nith,  45  N.  Y.  779  ;  Lyon  v.  Adde, 
63  Barb.  89 ;  T.  cfe  P.  P.  P.  Co.  v.  Kerr,  17  Barb.  599  ;  Cook  v. 
Barr,  44  N.  Y.  158 ;  Ferris  v.  Hard,  135  N.  Y.  354 ;  Dodge 
v.  ^iZ^  21  J-  &  s- 10?  5  Holmes  v.  e/a/nsw,  121  N.  Y.  466.) 

Bartlett,  J.  This  is  an  action  for  libel.  The  defendant 
published  in  its  newspaper,  "  The  New  York  Recorder,"  in 
the  city  of  New  York,  of  and/concerning  the  plaintiff,  three 
days  after  her  marriage,  that  she  was  a  "  dashing  blonde,  twenty 
years  old,  and  is  said  to  have  been  a  concert-hall  6inger  and 
dancer  at  Coney  Island."/7 

It  also  charged  in  substance  that  she  had  been  secretly  mar- 
ried to  her  husband,  who  was  seventy-five  years  old,  and 
"  fond  of  pretty  women." 

It  is  admitted  that  the  statements  as  to  plaintiff  and  her 
alleged  secret  marriage  are  false. 

The  complaint  alleges  that "  a  '  concert  hall  at  Coney  Island ' 
is  a  place  of  evil  report  and  a  resort  for  disorderly  and  dis- 
reputable persons  of  both  sexes  ;  that  the  female  singers  and 
dancers  therein  are  generally  depraved  and  abandoned  women, 
or  are  so  regarded  and  understood  to  be,  and  as  such  are  shunned 
and  avoided  by  orderly  and  respectable  people." 
•/  Upon  the  trial  evidence  was  given  tending  to  show  that  the 
concert  halls  at  Coney  Island  were  drinking  places,  in  which 
were  tables  where  the  customers  sat,  attended  by  rough  and 
uncouth  waiters ;  that  there  was  a  stage  in  one  end  of  the 
room,  on  which  persons  performed  and  women  appeared  in 
short  skirts  to  dance  and  sing,  and  that  when  they  were  not 
upon  the  stage  performing  they  were  often  among  the  audience 
drinking  with  strange  men.  Other  evidence  was  given  which 
tended  to  prove  in  detail  that  the  women  wTho  were  connected 
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with  such  places  have  a  distinctive  reputation,  which  is  bad  in 
respect  to  their  morality,  and  that  these  concert  halls  were 
resorts  of  a  low  order.  .. 

It  is  to  be  borne  in  mind  that  this  charge  was  published  in 
a  newspaper  circulated  in  New  York  and  Brooklyn,  and  was 
necessarily  read  by  a  large  number  of  people  who  were  per- 
fectly familiar  with  the  nature  of  the  concert  hall,  so  called, 
not  only  in  the  two  cities  referred  to,  but  also  at  the  summer 
resort  known  as  Coney  Island.  It  is  true  that  at  the  latter 
place  concerts  are  given  daily  in  the  summer  at  Manhattan 
Beach  and  Brighton,  which  are  attended  by  the  general  public, 
and  at  which  appear  singers  and  musicians  of  the  highest  repu- 
tation. The  audiences  that  there  assemble  are  as  reputable  as 
any  that  meet  in  the  Metropolitan  Opera  House  in  New  York 
during  the  winter  season. 

When  the  general  public  read  of  the  plaintiff  that  she  had 
been  a  concert  hall  singer  and  dancer  at  Coney  Island,  they  did 
not  for  one  moment  associate  her  with  the  concerts  at  Man- 
hattan Beach  and  Brighton,  but  rather  with  that  class  of  cheap 
and  disreputable  entertainments  which  flourish  at  the  western 
end  of  the  island  known  as  concert  halls,  the  character  of  which 
has  been  fully  disclosed  in  this  record.  To  6ay  that  the  words 
published  of  the  plaintiff  in  the  community  where  the  charac- 
ter of  the  concert  hall  is  well  known  were  not  calculated 
to  hold  her  up  to  disgrace  and  disrepute  and  to  charge  her 
with  unchaste  conduct,  is  to  reach  a  conclusion  both  illogical 
and  unjust.  Such  a  charge  is  libelous  per  se,  and  results  in 
damages  that  cannot  be  measured  by  mere  money  compensation. 

In  order  to  appreciate  the  unfortunate  effect  of  this  publica- 
tion upon  the  character  and  prospects  of  this  plaintiff,  it  is 
proper  to  recall  a  few  of  the  facts  as  proved  at  the  trial.  It 
appears  that  this  plaintiff,  a  lady  thirty-five  years  old,  married 
a  reputable  citizen  of  Brooklyn,  she  being  at  the  time  a  stranger 
in  that  city,  but  intending  to  make  it  her  future  home.  It 
further  appears  that  she  was  born  in  Indiana,  but  passed  her 
youth  in  Palmyra,  Wayne  county.  N.  Y.,  on  a  farm;  that  she 
*  was  graduated  at  the  Palmyra  Normal  School  and  the  Roches- 
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ter  Training  School,  and  since  then  had  been  engaged  continu- 
ously as  school  teacher  up  to  the  time  of  her  marriage ;  that 
she  had  never  been  on  the  stage  in  any  capacity,  never  sung 
or  danced  at  a  concert  hall  or  at  any  other  place,  and  never 
had  been  in  a  concert  hall  even  as  a  spectator. 

To  make  this  false  and  serious  charge  concerning' a  lady 
who  had  just  taken  up  her  residence  among  strangers  and  who 
undoubtedly  hoped  to  win  her  way  into  good  social  position 
and  to  deserve  the  friendship  and  respect  of  virtuous  women 
and  honorable  men,  was  to  advertise  her  as  no  better  than  a 
woman  of  the  pave.  Such  a  charge,  if  believed,  holds  a  woman 
up  to  the  public  gaze  not  only  as  unchaste,  but  as  belonging 
to  one  of  the  lowest  classes  of  the  great  army  of  fallen  women. 

It  does  not  meet  the  present  situation  to  say  that  it  is  not 
libelous  per  se  to  publish  of  a  woman  that  she  is  or  was  upon 
the  stage,  and  that  she  acted,  danced  or  sung  at  a  public  enter- 
tainment or  in  a  public  place.  It  is  very  true  that  good  and 
noble  women  have  graced  the  stage  at  all  times,  but  these 
observations  are  entirely  without  application  to  the  case  at  bar. 
We  have  here  the  direct  and  explicit  charge  that  the  plaintiff 
"  is  said  to  have  been  a  concert-hall  singer  and  dancer  at  Coney 
Island,"  which  can  mean  but  one  thiug,  as  already  pointed  out. 

This  publication  was  libelous  per  se  in  two  aspects ;  it  was 
a  charge  involving  unchastity,  and  it  also  tended  to  disgrace 
the  plaintiff  and  hold  her  up  to  ridicule  and  contempt. 

This  court  held  in  Morey  v.  Morning  Journal  Association 
(123  K  Y.  207)  that  to  publish  of  the  plaintiff  that  he 
was  threatened  with  a  breach  of  promise  suit,  and  that  his 
friends  were  moving  to  effect  a  reconciliation,  but  the  young 
lady  insisted  on  his  marrying  her,  was  libelous  per  se,  calcu- 
lated to  disgrace  him  and  hold  him  up  to  ridicule  and  con- 
tempt, and  that  it  was  not  necessary  to  allege  or  prove  special 
damages.      (See  cases  cited  in  123  X.  Y.  at  page  210.) 

We  are  of  opinion  that  there  was  sufficient  proof  of  publica- 
tion by  the  defendant ;  also,  that  publication  is  admitted  in 
the  answei\ 

The  judgment  should  be  affirmed,  with  costs. 
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O'Brien,  J.  (dissenting).  It  appears  that  the  plaintiff  was 
married  to  Gen.  Theodore  B.  Gates  on  June  28,  1893.  She 
has  recovered  damages  in  this  case  as  the  result  of  a  publica- 
tion by  the  defendant  alleged  to  be  libelous.  The  complaint 
charges  that  on  July  1,  1893,  two  days  after  her  marriage, 
the  defendant  published  in  a  newspaper  called  the  "New 
York  Recorder"  a  highly-colored  and  somewhat  sensational 
announcement  of  the  marriage,  in  which  the  plaintiff  is  refer- 
red to  in  the  following  words :  "  The  General's  bride  is  a 
dashing  blonde,  twenty  years  old,  and  is  said  to  have  been  a 
concert-hall  singer  and  dancer  at  Coney  Island." 

It  is,  I  think,  admitted  that  this  reference  to  the  lady  was  at 
least  a  mistake.  There  is  no  allegation  in  the  complaint,  or 
proof  in  the  record,  of  any  special  damage  sustained  by  the 
plaintiff  \n  consequence  of  the  publication,  and  hence  the 
question  is  presented  whether  the  words  are  actionable  per  se. 

In  all  actions  of  this  character  the  plaintiff's  right  to  dam- 
ages is  either  to  be  presumed  from  the  nature  of  the  words 
themselves,  or  made  out  by  allegations  and  proof  of  their 
injurious  consequences.  A  publication  is  libelous  on  its  face 
when  the  words  impute  to  the  plaintiff  the  commission  of  a 
crime,  or  a  contagious  disorder  tending  to  exclude  him  from 
society,  or  when  the  injurious  words  are  spoken  or  published 
with  respect  to  his  profession  or  trade,  or  disparage  him  in 
a  public  office,  or  tend  to  bring  him  into  ridicule  and 
contempt. 

But  in  all  other  cases,  the  fact  that  the  plaintiff's  reputation 
has  been  injured  by  the  words  mu6t  be  proved  at  the  trial  by 
evidence  of  the  consequences  that  directly  resulted  from  their 
publication.  This  is  called  evidence  of  special  damage,  as 
distinguished  from  the  general  damage  which  the  law  pre- 
sumes without  express  proof,  where  the  words  are  actionable 
per  se.     (Odgers  on  Libel  &  Slander,  p.  2.) 

It  is  well  settled  that  the  plaintiff  cannot  introduce  the  issue 
of  special  damage  at  the  trial  unless  he  has  laid  the  proper 
foundation  in  the  pleading. 

30 
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This  court,  in  a  recent  case,  adopted  the  classification  of 
actionable  words  as  defined  by  Chief  Justice  De  Grey  in 
the  leading  case  of  Onslow  v.  Home  (3  Wilson,  177).  Accord- 
ing to  that  classification  actionable  words  are  those  which  (1) 
import  a  charge  of  some  punishable  crime ;  (2)  impute  some 
offensive  disease  which  would  tend  to  deprive  a  person  of 
society,  or  (3)  which  tend  to  injure  a  party  in  his  trade  and 
occupation  or  business,  or  (4)  which  have  produced  some 
special  damage.  (Moore  v.  Francis,  121  N.  Y.  199.)  The 
words  complained  of  in  this  case  do  not  fall  within  any  of 
these  classes,  except  the  last,  and  if  actionable  only  by  reason 
of  special  damage,  that  was  neither  alleged  nor  proven. 

Formerly  words  imputing  unchastity  to  a  female  were  not 
actionable  per  se,  but  only  when  special  damages  were  alleged 
and  shown  as  the  direct  result  of  the  charge.  (Pollard  v. 
Lyon,  91  U.  S.  225 ;  Bassell  v.  Elmore,  48  N.  Y.  561 ;  Ter- 
williger  v.  Wands,  17  N.  Y.  54 ;  Wilson  v.  GoiL  17  id.  442 ; 
Williams  v.  Hill,  19  Wend.  305 ;  Odgers  on  Lib.  &  Slan. 
p.  84.)  But  the  rule  was  abrogated  in  this  state  by  statute 
(Laws  of  1871,  ch.  219;  Code,  §  1906).  And  yet  this  court 
held,  after  the  rule  was  abolished,  that  words  infinitely  more 
injurious  to  a  female  than  those  complained  of  in  the  case  at 
bar  were  not  actionable,  without  allegation  and  proof  of  special 
damage  as  the  direct  result  of  the  words.  (Anon.,  60  N.  Y. 
262.)  Women  are  now  engaged  in  most  of  the  professions 
and  occupations  of  life.  They  have  long  been  prominent 
upon  the  stage,  and  have  come  to  be  regarded  as  an  indispen- 
sable part  of  all  public  amusements  and  entertainments  in 
which  dancing  and  music  is  a  feature.  The  question  arises,  is 
it  libelous  to  publish  of  a  woman  that  she  is,  or  was,  upon  the 
stage,  or  that  she  danced  or  sung  at  a  publ  entertainment  or 
in  a  public  place.  That  would  be  true  of  some  of  the  most 
respectable  women  in  the  land.  The  words  the  complaint, 
in  this  case,  describe  the  plaintiff  as  having  been  engaged  in  a 
well-known  profession  or  occupation  ;  that  is  to  say,  a  concert- 
hall  singer  and  dancer.  There  are  thousands  of  women 
engaged  in  the  same  or  in  like  occupations,  and  to  speak  of 
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them  as  so  engaged  is  no  more  injurious  in  law  than  it  would 
be  to  describe  a  man  60  engaged  by  the  same  terms.  When 
we  consider  how  society  is  made  up  in  these  days,  and  the 
numerous  occupations  in  which  women  are  engaged,  it  would 
be  impossible  to  hold  that  loose  morality  is  necessarily  imputed 
to  a  female  from  the  fact  that  she  is,  or  was,  a  concert-hall 
singer  and  dancer.  In  all  civilized  countries  it  has  become  an 
art  or  profession  in  which  women  earn  a  living  without  neces- 
sarily being  disgraced.  It  is  quite  true  that  it  sometimes  hap- 
pens that  women,  as  well  as  men,  attain  a  prominence  in  social 
life,  and  succeed  in  the  world  beyond  any  anticipations  that 
they  could  have  entertained  in  early  life,  and  any  reference  to 
their  humble  origin  then  becomes  distasteful.  But  these  are 
all  personal  peculiarities  indicating  weakness  rather  than 
strength,  and  of  which  the  law  takes  no  notice.  It  could  be 
written  and  published  to-day  of  many  good  and  devoted 
\yomen  that  they  were  once  upon  the  stage,  and  yet  I  think 
that  no  one  would  suppose  that  it  imputed  to  them  anything 
in  the  slightest  degree  disgraceful. 

The  learned  counsel  for  the  plaintiff  admits  all  this.  He 
tells  us  in  his  brief  that  had  his  client  been  described  as  a 
concert-hall  singer  and  dancer  simply,  that  then  the  words 
would  not  be  libelous,  since,  as  he  says,  professional  ladies  of 
unexceptionable  character  sing  and  dance  at  certain  places, 
which  he  names,  in  the  presence  of  refined  and  virtuous  people 
surrounded  by  accessories  in  the  highest  degree  respectable 
and  orderly.  The  only  sting  which  he  finds  in  the  published 
words  is  the  particular  place  where  it  is  said  the  plaintiff  was 
so  engaged,  that  is  to  say,  at  Coney  Island.  His  contention 
really  is,  that  to  pjublish  of  the  plaintiff  that  she  was  once  a 
concert-hall  ^  ^?r  and  dancer  at  Coney  Island  is  per  se 
libelous,  while  to  publish  that  she  had  been  a  concert-hall 
singer  and  u.  ^r  generally,  or  at  some  other  place  or  locality, 
would  not  be. 

But  how  can  the  courts  take  judicial  notice  of  the  fact  that 
a  concert-hall  singer  and  dancer  at  Coney  Island  is  one  thing 
and  a  concert-hall  singer  and  dancer  generally,  or  at  some 
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other  place,  is  quite  another  thing  ?  The  law  determines  the 
actionable  character  of  words  from  their  natural  and  neces- 
sary import.  When  a  person  is  represented  as  engaged  in  a 
particular  occupation  or  profession,  the  courts  cannot  6ay  that 
the  profession  or  occupation  means  one  thing  in  one  county  of 
the  state  and  something  else  in  another  county. 

It  cannot  be  contended  that  the  words  charged  in  the  com- 
plaint in  this  case  were  actionable  without  allegation  and 
proof  of  special  damage  prior  to  the  enactment  of  the  statute 
which  permits  a  woman  to  maintain  an  action  for  words 
imputing  unchastity  without  such  allegation  or  proof,  and,  if 
so,  how  has  that  statute  changed  the  law  applicable  to  this 
case  ?  It  abrogated  the  common-law  rule  only  as  to  words 
imputing  unchastity.  But  no  one  claims  that  the  publication 
in  question  imputed  anything  of  the  kind  in  any  sense  or  in 
any  degree.  The  most  that  is  claimed  is  that  the  words,  if 
believed,  would  affect  the  plaintiff's  position  in  society  and 
deprive  her  of  the  position  that  otherwise  6he  might  or  would 
be  entitled  to  occupy.  All  that  might  be  true  of  a  woman 
that  had  been  a  variety  actress,  or  on  the  stage  in  some  other 
capacity,  but  it  would  not  necessarily  impeach  her  personal 
honor.  The  law  cannot  take  notice  of  the  various  and  ever- 
changing  codes  and  customs  under  which  a  person's  proper 
position  in  the  social  world  is  established,  or  gained  or  lost. 
The  functions  of  the  courts  are  confined  to  two  things :  (1) 
"Whether  the  words,  when  false,  are  actionable  in  themselves, 
and  from  their  very  nature,  meaning  and  import.  (2)  If  they 
are  not,  then  whether  the  person  with  respect  to  whom  they 
are  used  has  in  fact  been  injured  by  their  publication,  and 
this  must  be  matter  of  allegation  and  proof,  not  to  be  pre- 
sumed as  in  cases  where  the  words  themselves  are  defamatory. 

Moreover,  it  is  not  dawned  that  all  concert-hall  singers  and 
dancers  at  Coney  Island  during  the  season  are  involved  in  the 
special  reputation  which  it  is  said  attaches  from  contact  with 
the  place.  If  we  can  take  judicial  notice  of  anything  con- 
cerning that  particular  locality,  it  would  be  that  it  contains, 
during  the  summer  season,  numerous  places  of  amusement,  of 
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various  degrees  of  excellence,  and,  perhaps,  of  various  shades 
of  respectability,  at  which  all  classes  of  people  are  amused  or 
entertained.  So  much,  I  think,  may  fairly  be  gathered  from 
what  appears  in  judicial  records.  {People  v.  McKane,  143 
N.  Y.  465,  469.) 

But  it  would  be  impossible  to  say,  from  the  words  used  by 
the  defendant,  that  the  profession  or  occupation  imputed  to 
the  plaintiff  means  one  thing  at  one  particular  place  of  amuse- 
ment and  something  else  at  another  place,  or  that  it  is  respect- 
able at  one  end  of  the  island  while  not  so  at  the  other. 

It  is  admitted  that  even  at  Coney  Island  there  are  places  of 
amusement  in  the  highest  degree  reputable,  where  women 
sing  and  dance  to  audiences  composed  of  the  best  people. 
There  the  woman  is  simply  an  artist  and  no  shade  of  dishonor 
attaches  to  her  by  reason  of  her  profession  or  speeial  vocation. 
But  this  only  adds  to  the  difficulty  of  the  plaintiff's  conten- 
tion, since  we  cannot  say,  from  the  words  themselves,  whether 
the  plaintiff  is  charged  with  having  been  a  concert-hall  singer 
and  dancer  at  a  low  place  or  at  a  highly  respectable  place.  If 
they  refer  to  the  latter  then  clearly  they  are  not  actionable. 
We  can  only  make  them  actionable  by  presuming  as  matter 
of  law  that  they  refer  to  some  particular  place  where  a  repu- 
tation for  unchastity  attaches  to  the  female  in  consequence  of 
her  presence  amid  such  surroundings.  I  am  not  aware  of 
any  such  rule  in  the  law  of  libel.  It  would  be  simply  holding 
that  when  words  are  capable  of  being  understood  in  an  inno- 
cent as  well  as  in  an  injurious  sense,  according  to  the  particular 
intention  of  the  author,  that  the  courts  must  always  presume 
that  they  were  used  in  the  latter  sense  and  not  in  the  former. 

The  distinction  to  be  noted  in  all  actions  for  damages  in 
consequence  of  injurious  words  was  thus  stated  by  Judge 
Cooley  in  his  recent  work  on  Torts,  with  his  usual  clearness 
and  simplicity :  "  Certain  publications  are  said  to  be  action- 
able per  8e.  By  this  is  meant  that  an  action  will  lie  for  making 
them  without  proof  of  actual  injury,  because  their  necessary 
or  natural  and  proximate  consequence  would  be  to  cause  injury 
to  the  person  of  whom  they  are  spoken,  and,  therefore,  injury 
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is  to  be  presumed.  In  the  case  of  certain  other  publications 
no  6uch  presumption  can  be  made,  because  observation  does 
not  justify  a  like  conclusion.  Therefore,  in  such  cases,  the 
publications  are  only  actionable  on  averment  and  proof  that 
injury  which  the  law  can  notice  actually  followed  as  a  natural 
and  proximate  consequence."  In  regard  to  the  other  class  of 
injurious  words,  and  they  embrace,  as  I  think,  the  publication 
complained  of  in  this  case,  he  says :  "  The  fifth  class  of  cases 
embraces  all  those  in  which  the  untruthful  statement  is  not 
deemed  in  law  to  be  necessarily  of  a  damaging  character,  but 
which  can  be  and  is  shown  to  have  been  damaging  in  the  par- 
ticular case  by  reason  of  special  circumstances  which  are  set 
out  in  the  declaration.  Thus,  if  one  say  of  another,  "  He  is 
a  rogue,"  the  law  will  not  imply  a  resulting  injury ;  but  if  it 
be  shown  that,  in  consequence  of  the  imputation,  he  was  dis- 
charged from  an  employment,  or  was  refused  employment, 
the  special  injury  is  thus  made  to  appear.  So,  although  to 
say  of  a  female  that  she  is  unchaste,  is  generally  held  not 
actionable  where  unchastity  is  not  made  a  punishable  crime, 
yet  if  the  woman  can  show  that,  because  of  the  imputation, 
she  lost  a  contemplated  marriage,  or  suffered  in  any  manner 
pecuniary  loss,  she  is  entitled  to  legal  redress.  *  *  *  The 
injury  must  be  pecuniary  in  its  nature,  but  it  is  immaterial 
whether  it  be  great  or  small,  except  as  the  amount  of  the 
recovery  will  depend  upon  it."  (Cooley  on  Torts  [2nd  ed.] 
pp.  228  &  238.) 

The  record  itself  in  this  case  is  a  confession  that  the  words 
charged  are  not  libelous  per  se.  If  they  were  it  could  not  be 
necessary  to  allege  that  concert  halls  at  Coney  Island  were  dis- 
reputable places,  and  that  the  women  who  sing  and  dance  in 
them  are  considered  depraved. 

If  the  words  are  actionable  in  themselves,  then  the  proof 
given  under  defendant's  objection  and  exception  as  to  the 
character  of  Coney  Island  singers  and  dancers  was  clearly 
incompetent,  and  the  judgment  should  be  reversed  for  that 
reason.  But  the  whole  trial  was  an  attempt  to  make  words 
not  actionable  in  themselves  libelous  by  extraneous  proof.     It 
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needs  no  argument  to  show  that  words  injurious  and  action- 
able in  themselves  cannot  be  enlarged  by  the  opinions  of  wit- 
nesses or  other  proof  of  extraneous  facts.  Actionable  words 
always  carry  with  them  their  own  injurious  meaning  and  con- 
sequences. But  in  this  case  the  complaint  was  wholly  insuf- 
ficient to  permit  the  plain  tiff  tp  go  into  proof  that  the  words 
were  injurious  in  fact,  for  the  reason  already  stated,  and  that 
there  was  no  innuendo  or  averment  of  any  kind  in  the  com- 
plaint that  the  defendant  used  the  words  in  the  injurious  sense 
sought  to  be  attached  to  them  by  the  extraneous  proof. 

The  rule  of  pleading  in  such  cases  is  thus  6tated  in  Odgers 
on  Libel  arid  Slander  (p.  99) :  "  But  where  the  words  prima 
facie  are  not  actionable,  an  innuendo  is  essential  to  the  action. 
It  is  necessary  to  bring  out  the  latent  injurious  meaning  of 
the  defendant's  words,  and  such  innuendo  must  distinctly  aver 
that  the  words  had  a  distinct  actionable  meaning." 

There  is  no  such  allegation  in  the  pleading,  and  if  it  was 
not  necessary  to  give  the  words  a  special  meaning  by  extra- 
neous proof,  then,  clearly,  the  proof  objected  to,  showing  what 
a  Coney  Island  dancer  and  singer  is,  should  have  been  excluded. 
The  plaintiff  cannot  say  that  the  words  are  actionable  on  their 
face,  and  at  the  same  time  give  proof  to  show  that  they  have 
some  special  meaning  not  conveyed  by  their  mere  use.  This 
court  has  held  in  a  recent  case  that  to  publish  of  a  young 
unmarried  woman  "that  6he  entertained  gentlemen  company 
at  all  hobrs  of  the  night "  were  not  actionable  words  in  them- 
selves, and  that  it  was  necessary  to  allege  that  the  defendant 
intended  in  using  them  to  impute  unchastity  to  the  plaintiff, 
and  since  the  complaint  did  not,  by  innuendo,  aver  that  the 
words  were  used  in  that  sense,  it  was  bad.  {Ilemmens  v.  Nel- 
son, 138  N.  Y.  517.)  So  it  has  often  been  held  that  to  pub- 
lish of  a  person  that  he  had  sworn  falsely,  or  had  taken  a 
false  oath,  was  not  actionable,  and  that  a  pleading  that  failed 
to  aver  that  the  defendant  meant  by  the  use  of  the  words  to 
charge  the  plaintiff  with  false  swearing  before  a  competent 
court  or  in  a  legal  proceeding,  with  respect  to  a  material  fact, 
was  bad.     (Vaughan  v.  Havens,  8  Johns.  109;  Crookshank 
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v.  Gray,  20  Johns.  344 ;  Bullock  v.  Koon,  9  Cowen,  30 ;  Rm* 
v.  Rouse,  1  Wend.  475.) 

The  rule  of  pleading  in  such  cases  was  very  clearly  stated 
by  Chief  Justice  Shaw  in  the  leading  case  of  Carter  v. 
Andrew*  (16  Pick.  6),  as  follows :  Whenever  words  have  the 
slanderous  meaning  alleged,  noj;  by  their  own  intrinsic  force, 
but  by  reason  of  the  existence  of  some  extraneous  fact,  this 
fact  must  be  averred  in  a  traversable  form,  which  averment  is 
called  the  inducement.  There  must  then  be  a  colloquium, 
averring  that  the  slanderous  words  were  spoken  of,  or  con- 
cerning that  fact.  Then  the  word  "  meaning,"  or  innuendo, 
is  used  to  connect  the  matters  thus  introduced  by  averments 
and  colloqula,  with  the  particular  words  laid,  showing  their 
identity,  and  drawing  what  is  then  the  legal  inference  from 
the  whole  declaration,  that  such  was,  under  the  circumstances 
thus  set  out,  the  meaning  of  the  words  used.  (1  Bouv.  Law 
Diet.  292.)  In  this  case  there  is  no  averment  that  the  words 
have  any  meaning  or  were  used  in  any  sense  other  than  what 
is  to  be  derived  from  their  own  intrinsic  force,  and  hence  the 
proof  as  to  the  character  of  concert  halls  at  Coney  Island  and 
their  inmates  is  of  no  consequence. 

I  am  also  of  opinion  that  it  was  not  proven  that  the 
defendant  corporation  published  the  paper  containing  the 
alleged  libel.  The  only  proof  claimed  at  the  trial  was  an 
admission  in  a  distinct  and  separate  defense  of  the  answer 
setting  up  mitigating  circumstances.  The  plaintiff  could  not 
take  part  of  a  separate  defense  as  an  admission,  certainly 
without  taking  it  all,  and  as  the  defense  referred  to  averred 
that  the  publication  was  in  good  faith  and  without  malice,  the 
adaption  by  the  plaintiff  of  the  whole  statement  would  defeat 
the  action,  since  without  malice,  express  or  implied,  there 
could  be  no  libel. 

If  the  plaintiff  has  been  injured  by  the  publication  6he 
ought  to  have  legal  redress,  but  not  otherwise.  The  pro- 
cedure for  that  purpose  in  actions  of  slander  and  libel  has 
long  been  settled,  and  should  be  observed  by  parties  seeking 
to  recover  damages  in  such  cases. 
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The  words  in  this  case,  not  being  actionable  in  themselves, 
it  was  necessary  for  the  plaintiff  to  allege  and  prove,  either 
that  they  were  intended  and  used  in  some  particular  or  special 
sense  injurious  to  her  honor  and   reputation  as  a  woman,  or  ' 

that  in  fact  she  sustained  special  damage  as  a  consequence  of 
the  publication.  As  the  pleadings  and  proofs  now  appear  the 
case  was  not  made  out,  and  the  judgment  should,  therefore, 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

Bartlett,  J.,  reads  for  affirmance ;  Haight,  Martin  and 
Vann,  JJ.,  concur ;  O'Brien,  J.,  reads  for  reversal,  and 
Parker,  Ch.  J.,  concurs;  Gray,  J.,  absent. 

Judgment  affirmed,  with  costs. 


The  Jewelers'  Mercantile  Agency  (Limited),  Respondent, 
v.  The  Jewelers'  Weekly  Publishing  Company  (now 
The  Trades'  Weekly  Company),  Alonzo  Rothschild  and 
Albert  Ulmann,  Appellants. 

1.  Copyright  —  Common-law  Right  op  Literary  Property.  A 
statutory  copyright  operates  to  divest  the  author  of  his  common-law  right 
of  literary  property;  and  he  cannot  have  at  the  same  time  the  benefit  of 
the  copyright  statute  and  also  retain  his  common- law  right. 

2.  Publication.  Publication  also  operates  to  destroy  the  common -law 
right  of  literary  property,  whether  a  copyright  be  secured  or  not. 

3.  Publication  by  Leasing  Book.  The  leasing  of  a  book  for  a  year 
or  term  of  years,  to  any  and  all  persona  who  will  accept  it  on  the  author's 
terms,  even  if  these  include  an  agreement  not  to  disclose  its  contents,  con- 
stitutes a  publication. 

4.  Publication  —  Loss  op  Common-law  Right.  If  a  book  be  put 
within  the  reach  of  the  general  public,  so  that  all  may  have  access  to  it, 
do  matter  what  limitations  be  put  upon  the  use  of  it  by  the  individual  sub- 
scriber or  lessee,  it  is  published,  and  what  is  known  as  the  common -law 
copyright,  or  right  of  first  publication,  is  gone. 

5.  Mercantile  Agency  —  Delivery  of  Reference  Book  to  Sub- 
scribers a  Publication.  The  Jewelers'  Mercantile  Agency,  a  corpora-  \ 
tion  which  collected  information  as  to  the  business  and  credit  of  persons 
in  the  jewelry  trade,  printed  such  information  twice  a  year  in  a"  refer- 
ence book,"  which  it  furnished  to  such  persons  as  subscribed  therefor 
under  a  contract  which  designated  the  transaction  as  a  "  loan  "  of  the  vol- 
umes, and  provided  that  the  information  supplied  should  be  confidential 
and  should  not  be  disclosed;  that  the  title  to  the  books  should  remain  in 
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the  agency;  that  the  books  should  be  returned  upon  expiration  of  the  sub- 
scription, and  that  the  agency  might  terminate  the  contract  and  take  back 
the  books,  on  returning  the  amount  of  unexpired  subscriptions.  The 
agency  deposited  the  title  of  one  of  its  reference  books  and  two  copies  of 
the  book  in  the  office  of  the  librarian  of  Congress,  and  printed  the  copy- 
right notice  on  the  title  page,  in  pursuance  of  the  statute,  and  then  deliv- 
ered copies  of  the  book  to  its  subscribers.  Thereafter,  the  Jewelers' 
Weekly  Publishing  Company  appropriated  from  the  agency's  reference 
book  certain  material  information  and  used  it  in  a  competing  publication 
of  its  own.  Thereupon,  the  agency  brought  suit  in  the  state  court  to 
restrain  such  use,  insisting  that  its  copyright  had  failed  because  of  its 
omission  to  make  publication  of  the  reference  book,  and  relying  upon  its 
common-law  rights.  It  did  not  appear  that  the  reference  book  was  con- 
fined exclusively  to  the  jewelry  trade;  nor  did  it  appear  but  that  any  one 
could  obtain  a  copy  of  the  same  by  subscribing  for  it  according  to  the 
terms  of  the  contract.  Held,  that  the  delivery  of  the  book  to  the  subscrib- 
ers therefor  constituted  a  publication;  that  the  common-law  right  of  first 

\     publication  was,  therefore,  gone,  and  that,  consequently,  the  plaintiff  was 

V    not  in  a  position  to  maintain  the  action. 

Jeweler?  Mer.  Agency  v.  Jeweler?  Pub.  Co.,  84  Hun,  12,  reversed. 

(Argued  January  13,  1898;  decided  March  8,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 26,  1895,  upon  an  order  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Terra. 

The  judgment  appealed  from  enjoined  the  defendant  from 
making  any  use  of  the  plaintiff's  reference  books  or  confiden- 
tial sheets,  and  from  copying,  appropriating,  printing,  publish- 
ing or  using,  in  any  way,  information  taken  therefrom,  or 
furnishing  such  information  to  others. 

The  plaintiff,  a  domestic  corporation,  has  ever  since  its 
incorporation,  in  1883,  been  engaged  in  the  business  of  a 
mercantile  agency,  which  consisted  in  obtaining  information 
regarding  the  business,  street  addresses,  kinds  and  extent  of 
business,  commercial  standing  and  mercantile  credit  of 
individuals,  firms  and  corporations  engaged  in  the  jewelry 
trade  in  the  United  States  and  Canada.  This  information  is 
printed  twice  a  year  in  the  form  of  a  reference  book.  A 
duplicate  of  smaller  form  is  also  printed.     The  plaintiff  also 
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issues  weekly  a  confidential  sheet  of  changes  and  corrections. 
These  books  and  confidential  sheets  are  furnished  and  lent  to 
subscribers  subscribing  therefor,  upon  a  contract  which  reads 
as  follows : 

"The  undersigned  employs  The  Jewelers'  Mercantile 
Agency,  Limited,  from  ,  189     ,  to  ,  189     ,  to 

aid  in  answering  inquiries,  by  verbal  or  written  reports,  refer- 
ence books  and  correction  sheets,  as  to  the  responsibility, 
character  and  standing  of  persons  and  firms  in  the  jewelry  and 
kindred  trades,  within  the  United  States  and  Canada ;  said 
iuquiries  not  to  exceed  one  hundred  and  to  be  made  within 
the  period  of  this  contract.  For  such  aid  and  service,  includ- 
ing the  loan  of  ,  189  and  ,  189  ,  volumes  of 
reference  book,  the  undersigned  will  pay  to  said  company 
seventy -five  dollars  at  the  commencement  of  this  subscription 
and  for  each  inquiry  exceeding  the  one  hundred,  thirty  cents 
on  demand.  All  information  which  may  have  been,  or  may 
be  obtained  by  agents  of  said  company,  who  are  appointed  our 
sub-agents,  and  communicated  to  us,  shall  be  strictly  confiden- 
tial between  the  parties  hereto,  and  the  sub-agent's  name  or 
names  are  not  to  be  disclosed  by  said  company  to  the  sub- 
scriber or  other  person,  and  the  communicated  information  is 
not  to  be  disclosed  to  the  person  or  persons  reported  on.  No 
information  is  guaranteed  as  to  correctness,  and  the  said  com- 
pany is  not  responsible  for  act  or  negligence  of  the  sub-agent 
oragents.  'Title  to  the  reference  books  to  remain  in  said  com- 
pany, and  books  are  to  be  returned  upon  expiration  of  sub- 
scription. On  return  of  amount  of  unexpired  term  of  sub- 
scription, said  company  reserves  the  right  to  terminate  this 
contract,  and  the  reference  books  are  then  to  be  returned  to  it. 

"Dated  ,188    . 

"  Signature : 

"  (The  conditions  of  this  subscription  are  absolute,  and  no 
verbal  or  other  understanding  will  be  considered  or  allowed 
by  the  company.)  " 

The  plaintiffs  reference  book  in  the  larger  form  bears  upon 
the  cover  thereof,  distinctly  printed,  the  statement,  "  This  is 
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the  property  of  The  Jewelers'  Mercantile  Agency,  Limited. 
Confidential  Reference  Book."  And  within,  conspicuously 
printed,  appears  the  following :  "  This  book  is  the  property 
of  the  Jewelers'  Mercantile  Agency,  Limited,  and  is  held  by 
,  under  agreement  of  eighteen  with  them." 

It  does  not  appear  that  the  reference  book  was  confined 
exclusively  to  the  jewelry  trade,  nor  does  it  appear  but  that 
any  one  could  obtain  a  copy  of  the  same  by  subscribing  for  it 
according  to  the  terms  of  such  contract. 

The  defendant  is  also  a  domestic  corporation,  organized  in 
January,  1891.  It  took  the  business  which  had  before  been 
carried  on  by  the  defendant  Rothschild,  and  earlier  by  both 
Rothschild  and  Ulmann. 

The  defendant  took  and  appropriated  from  the  plaintiff's 
reference  book  certain  material  information  therein  contained, 
and  made  use  of  it  in  a  publication  of  its  own,  which  came 
into  competition  with  the  plaintiff's  publication.  It  also 
appeared  that,  on  the  28th  day  of  June,  1890,  the  plaintiff,  in 
pursuance  of  the  copyright  laws  of  the  United  States,  depos- 
ited in  the  copyright  office  with  the  librarian  of  Congress  the 
title  of  the  plaintiff's  book  of  July,  1890.  And  on  the  28th 
day  of  June,  1890,  the  plaintiff,  in  further  pursuance  of  said 
copyright  law,  deposited  in  the  olfice  of  the  librarian  of  Con- 
gress two  copies  of  said  reference  book.  And  the  said  plain- 
tiff printed  on  the  page  following  the  title  page  in  the  said 
book  of  July,  1890,  the  following  notice :  "  Entered  according 
to  Act  of  Congress,  in  the  year  1890,  by  the  Jewelers'  Mer- 
cantile Agency,  Limited,  in  the  office  of  the  Librarian  of 
Congress  at  Washington."  The  plaintiff,  however,  insists  the 
copyright  failed  because  of  its  omission  to  make  publication 
of  the  reference  book,  and  stands  upon  its  common-law  right 
that  there  has  never  been  such  a  publication  as  to  entitle  the 
general  public  to  the  use  of  the  book.  The  acts  which  defend- 
ants urge  amounted  to  a  publication  were  the  delivery  of  the 
book  to  such  subscribers  as  cared  for  it  and  were  willing  to 
become  parties  to  the  contract,  siipra,  and  the  deposit  of  two 
of  the  books  in  the  library  of  Congress. 


/ 
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Wlieeler  II.  Peckham  and  Leopold  Sondheim  for  appel- 
lants. The  motion  to  dismiss  the  complaint  on  the  merits 
should  have  been  granted.  The  plaintiff  has  lost  any  literary 
property  it  ever  had  in  its  reference  book  of  July,  1890,  it 
having  published  the  said  book  and  having  dedicated  the 
information  contained  therein  to  the  public  in  various  ways. 
(U.  S.  R.  S.  ch.  6,  tit.  2,  §§  80-100 ;  People  ex  rel.  v.  Tax 
Comrs.,  11  Hun,  505  ;  Callaghan  v.  Myers,  128  U.  S.  657 
Turner  v.  Robinson,  10  Irish  Ch.  510 ;  Datylish  v.  Jarvie, 
2  McN.  &  G.  231 ;  Pierce  v.  Werckmeister,  T2  Fed.  Rep.  58 
Rees  v.  Pdtzer,  75  111.  475 ;  Merrell  v.  Tree,  104  U.  S.  561 
Palmer  v.  De  Witt,  47  N.  Y.  532 ;  Bump  on  Copyright,  517 
Keene  v.  Wheatley,  4  Phila.  157 ;  Bristol  v.  E.  L.  Ass.  Soc, 
52  Hun,  165.)  The  admission  in  evidence  of  the  judgment 
against  the  defendants  Rothschild  and  Ulmann  was  error. 
(Shaw  v.  Broadbent,  129  N.  Y.  123.)  The  judgment  granted 
herein  is  entirely  too  broad  and  does  not  follow  either  the 
findings  or  the  proof  in  the  case.  (De  Long  v.  De  L.  H.  cfe 
K  Co.,  89  Hun,  405 ;  30  Fed.  Rep.  774.)  The  whole  record 
in  this  case  contains  no  evidence  that  the  defendants,  or  their 
agents,  have  incorporated  in  the  directory  of  August,  1891, 
any  information  obtained  from  the  plaintiff's  reference  book  of 
July,  1890.  (Dilleber  v.  II.  L.  Ins.  Co.,  69  N.  Y.  260;  Miller 
v.  Montgomery,  78  N.  Y.  282 ;  Drone  on  Copyright,  429.) 

Howard  Mansfield  for  respondent.  The  court  below  had 
jurisdiction  of  the  subject-matter  of  the  controversy.  (Palmer 
v.  De  Witt,  47  K  Y.  532;  Isaacs  v.  Daly,  7  J.  &  S.  511 ; 
Boucicault  v.  Hart,  13  Blatch.  47 ;  Dudley  v.  Mayhew,  3 
N.  Y.  12 ;  Tabor  v.  Hoffman,  118  K  Y.  30 ;  Kiernan  v. 
M.  Q.  T.  Co.,  50  How.  Pr.  194;  Drone  on  Copyright,  97- 
179  ;  High  on  Injunctions,  994,  996, 1011.)  The  plaintiff  has 
never  lost  its  literary  property  in  its  reference  book  of  July, 
1890.  (Bump  on  Copyright,  517  ;  Drone  on  Copyright,  284  ; 
Coppinger  on  Copyright,  118,  119 ;  U.  S.  R.  S.  ch.  6,  tit.  2, 
§  100;  P.  P.  Co.  v.  Monroe,  38  U.  S.  App.  415.)  The 
plaintiff's  proof  fully  established  a  cause  of  action.     (Kier- 
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nan  v.  M.  Q.  T.  Co.,  50  How.  Pr.  199 ;  J.  M.  Agency  v. 
J.  W.  P.  Co.,  66  Hun,  38 ;  Callaghan  v.  Myers,  128  U.  S. 
657 ;  Ladd  v.  Oxnard,  75  Fed.  Rep.  703 ;  Piper  v.  Hoard, 
107  K  Y.  73 ;  Kujek  v.  Goldman,  150  N.  Y.  176 ;  Kelly 
v.  Morris,  L.  R.  [1  Eq.]  697 ;  Morris  v.  Ashhee^  L.  R.  [7 
Eq.]  34 ;  Cob  v.  L.  <&  W.  J.  Co.,  L.  R.  [9  Eq.]  322 ;  Palmer 
v.  De  Witt,  47  N.  Y.  532.) 

Parker,  Ch.  J.  Thus  far  in  the  progress  of  this  suit  the 
plaintiff  has  succeeded  in  its  attempt  to  convince  the  court 
that  the  original  common-law  right  in  the  reference  books,  so 
called,  has  not  been  divested  and,  therefore,  it  is  entitled  to 
invoke  the  restraining  power  of  the  court  to  prevent  the 
defendant  from  using  in  any  way  any  information  obtained 
therefrom.  To  the  claim  of  the  defendant,  that  the  plaintiff 
divested  itself  of  its  common-law  right  by  copyrighting  the 
reference  books  pursuant  to  the  provisions  of  the  Revised 
Statutes  of  the  United  States,  the  plaintiff  makes  answer  that 
it  had  not  in  fact  perfected  a  copyright  of  the  book  and, 
therefore,  its  common-law  right  remains.  It  is  true  that 
plaintiff  recorded  the  title  of  the  book  before  publication ; 
caused  a  copyright  notice  to  be  printed  on  the  title  page  and 
then  delivered  to  the  librarian  of  Congress  two  printed  copies 
of  the  book  with  the  notice  of  copyright  printed  on  the  title 
page,  in  pursuance  of  the  statute  which  requires  that  such  a 
number  of  copies  shall  be  delivered  to  the  librarian  within  ten 
days  after  publication.  So  far  as  the  record  discloses,  there- 
fore, it  would  necessarily  appear  to  any  one  making  an  exami- 
nation of  it  for  the  purpose  of  ascertaining  whether  the  plain- 
tiff had  secured  to  itself  the  benefit  of  copyright  as  to  the 
reference  book,  that  it  had  succeeded.  But  the  plaintiff  insists 
that  its  attempt,  or  pretended  attempt,  to  secure  a  copyright 
was  ineffectual,  because  of  the  omission  on  its  part  to  publish 
the  reference  book. 

We  are  not  concerned  in  inquiring  whether  the  plaintiff's 
steps,  apparently  looking  to  a  copyright  of  the  book,  were 
taken  for  the  purpose  of  procuring  a  copyright  in  good  faith, 
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or  merely  for  the  purpose  of  securing  such  advantage  as 
might  accrue  from  the  appearance  of  copyright.  It,  of 
course,  cannot  have  at  the  same  time  the  benefit  of  the  copy- 
right statute  and  also  retain  its  common-law  right.  No  propo- 
sition is  better  settled  than  that  a  statutory  copyright  operates 
to  divest  a  party  of  the  common-law  right.  If  then  what  the 
plaintiff  did  amounted  to  such  a  publication  of  the  refer- 
ence book  as  was  requisite  in  connection  with  the  other 
steps  taken  to  perfect  a  copyright,  its  common-law  rights 
were  divested  and  its  remedy  against  violators  of  the 
rights  thus  secured  would  have  been  by  suit  in  the  United 
States  courts.  But  publication  also  operates  to  destroy  the 
common-law  rights,  whether  a  copyright  be  secured  or  not. 
An  invention,  a  painting  or  a  book  is  the  property  of  its  cre- 
ator. He  may  keep  it  for  his  own  exclusive  use  or  enjoy- 
ment if  he  sees  lit.  The  public  has  no  greater  right  to  it, 
however  useful  it  may  be,  than  it  would  have  to  any  other 
part  of  his  personal  property.  But  if  he  once  publishes  it, 
his  property  right  in  it  is  gone  and  every  one  may  make  use 
of  it.  A  person  who  writes  a  book  may  keep  the  manuscript 
without  printing  it,  and  prevent  any  one  from  seeing  it.  He 
may  take  a  still  further  step  and  cause  the  book  to  be  printed 
and  then  determine  that  it  shall  not  be  seen  by  the  public  and 
store  all  the  printed  copies  away,  and  still  he  has  not  made  a 
publication  of  it  within  the  meaning  of  the  law.  It  con- 
tinues to  be  his  property  as  he  has  not  yet  offered  it  to  the 
public.  If,  while  the  books  are  thus  stored  away,  a  copy 
should  be  obtained  surreptitiously  and  printed,  or  should  the 
author  loan  one  of  the  books  to  a  friend  to  read  and  return, 
and  in  that  manner  a  copy  of  the  book  should  fall  into  the 
hands  of  some  one  who  should  attempt  to  print  it,  the  author 
would  be  entitled  to  restrain  publication,  for  the  reason  that 
he  had  not  undertaken  to  put  within  the  reach  of  the  general 
public  such  thoughts  or  facts  as  he  may  have  expressed  or 
stated  in  the  book.  Cases  have  arisen  in  which  there  was  a 
private  circulation  for  a  restricted  purpose,  and  the  holding 
has  been  that  it  did  not  constitute  a  publication,  as  in  Prince 
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Albert  v.  Strange  (2  DeG.  &  Smale,  652).  In  that  case  it 
appeared  that  Her  Majesty  and  the  Prince  Consort  had  giveo 
to  a  number  of  friends  copies  of  prints  and  etchings  made  for 
their  own  amusement,  and  this  was  held  a  private  circulation 
and  not  a  publication. 

Out  of  a  few  cases  of  the  same  general  character  seems  to 
have  grown  the  idea  that  it  is  possible  for  a  man  by  putting 
restrictions  on  the  use  of  his  books  by  subscribers,  however 
numerous  they  may  be,  to  retain  in  himself  forever  the  com- 
mon-law right  of  first  publication.  If  that  position  be  sus- 
tained by  the  judgment  of  the  courts,  then  will  have  been 
obtained  judicial  legislation  of  far  broader  scope  and  much 
greater  value  to  authors  and  others  than  that  offered  by  the 
copyright  statute. 

Our  attention  has  been  called  to  but  one  previous  case  in 
which  the  precise  question  presented  here  has  received  consid- 
eration.    In  the  case  of  Ladd  v.  Oxnard  (75  Fed.  R.  705)  the 
plaintiff  published  annually  a  book  entitled  "  The  United  Mer- 
cantile Agency  Credit   Ratings,"  and   had   179  subscribers; 
the  stipulation  between  the  complainant  in  that  case  and  its 
subscribers  was  "  that  the  book  issued  to  each  subscriber  was  a 
loan  and  not  sold,  and  that  if  any  copy  was  found  in  any  other 
hands  than  those  entitled  to  use  it  by  the  permission  of  the 
complainants,  the  publishers  might  take  possession  of  it."     In 
>  case  the  plaintiff  distributed  its  books  under  like  restric- 
ts.    The  plaintiff  in  Ladd's  ease  brought  his  action  in  the 
ited  States  Circuit  Court,  and  the  defendant  sought  to  pre- 
t  a  recovery  upon  the  ground  that,  by  reason  of  the  special 
rietion  on  the  use  of  the  book,  the  plaintiff  had  not  pnb- 
ed  it ;  therefore,  his  copyright  had  not  been  perfected,  and 
rights  of  the  plaintiff  were  at  common  law,  and  not  under 
statutes.     It  will  be  seen,  therefore,  that  the  question  was 
same  as  that  under  consideration.     Judge  Putnam  held 
t  the  copyright  was  complete.     From  his  opinion  we  quote 
following:  "He  (the  defendant)  claims  that,  by  reason  of 
special  restriction  on  the  use  of  the  book  to  which  we  have 
;rred,  there  never  has  been  a  publication,  and  that,  there- 
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fore,  the  rights  of  the  complainants  are  at  common  l^w  and  not 
under  the  statutes,  so  that  this  court  lias  no  jurisdiction  of  this 
suit,  both  parties  being  citizens  of  Massachusetts.  It  should 
be  said  in  this  connection  that  while  the  nature  of  the  use  of  the 
complainant's  book  was  sought  to  be  limited  in  the  manner 
which  we  have  explained,  there  was  no  limit  placed  by  the 
complainants  on  the  extent  or  number  of  persons  to  whom  the 
book  might  be  distributed  under  the  conditions  which  they  had 
provided.  Though  adapted  specially  for  persons  engaged  in 
the  trades  of  which  we  have  spoken,  yet  even  these  are 
indefinite  in  number,  and  there  is  no  evidence  that  the  circula- 
tion was  intended  to  be  limited  to  them.  In  any  view  it  might 
be  difficult  to  sustain  the  proposition,  because,  as  the  statute 
now  stands,  an  author  is  compelled  to  complete  his  title  to 
his  copyright  before  publication,  so  there  is  at  least  one 
point  of  time,  although  it  may  be  a  very  minute  one,  when 
the  author,  who  has  entitled  himself  to  a  copyright,  is  also 
entitled  to  look  to  the  statutes  of  the  United  States  for  pro- 
tection, notwithstanding  he  has  not  published.  *  *  * 
However,  we  do  not  rest  the  case  on  this  point,  because  we 
are  satisfied  there  has  been  a  publication.  *  *  *  So  far  as 
concerns  the  interests  of  the  public  and  the  general  policy  of 
the  copyright  statutes,  this  case  stands  in  all  respects  practi- 
cally the  same  as  though  the  complainants'  publication  had 
been  sold  by  unrestricted  titles,  and  there  is  no  substantial 
reason  why,  if  the  complainants  had  not  obtained  copyrights, 
they  should  now  be  protected  against  infringers." 

We  find  ourselves  in  agreement  with  the  learned  judge,  not 
only  in  the  conclusion  reached,  but  also  in  the  argument 
which  led  to  it,  and,  before  referring  to  authorities  upon  that 
subject,  it  should  be  observed  that  it  does  not  appear  from 
this  record  but  that  every  person  in  the  United  States  was  at 
liberty  to  become  a  subscriber  of  the  plaintiff,  and,  as  such, 
entitled  to  a  reference  book.     Plaintiff's  position,  therefore,  in 
effect  is  that  a  distinction  should  be  drawn  between  selling  or 
giving  a  book  away  and  leasing  it ;  that  to  offer  to  sell  a  l>ook 
to  the  public  or  give  it  to  public  libraries,  where  all  the  public 
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may  have  access  to  it,  is  to  publish  it ;  but  to  lease  it  to  such 
of  the  public  as  care  for  it  is  not  to  publish  it.  The  latter  is 
certainly  an  effective  method  of  putting  the  contents  of  the 
book  in  the  possession  of  such  portions  of  the  public  as  desire 
it.  By  thi6  method  a  party  parts  with  the  secret  in  such  a 
way  that  the  public  may  know  it,  provided  the  individuals 
composing  such  public  are  willing  to  become  subscribers  and 
lease  the  book.  And,  if  leasing  books  to  the  public  generally 
does  not  constitute  a  publication  of  them,  then  an  author  or 
publisher  would  have  but  to  extend  the  period  of  leasing  from 
one  year  to  ninety-nine  or  nine  hundred  and  ninety-nine  years, 
as  is  the  case  in  certain  leasings  of  railroads,  in  order  to  secure 
almost  as  many  lessees  as  there  would  be  purchasers  if  the  books 
were  offered  for  sale.  The  buyer  of  the  average  book  would 
be  quite  content  with  a  restrictive  title,  which,  nevertheless, 
assures  him  the  possession  of  a  book  for  either  of  the  periods 
mentioned.  It  has  not  hitherto  been  understood  to  be  the 
law  that  the  common-law  right  could  be  so  utilized  as  to  secure 
to  an  author  or  publisher  a  continuing  revenue  from  the  pub- 
lic for  a  much  longer  period  of  time  than  Congress  has  been 
willing  to  grant  to  him  the  exclusive  right  to  publish. 

We  shall  now  briefly  refer  to  what  has  been  said  on  the 
subject  which  seems  to  have  persuaded  counsel  that  the  judg- 
ment in  this  case  can  be  supported.  In  the  first  place  it  must 
be  conceded  it  has  not  been  said,  except  in  LadcPs  Case  (supra), 
that  leasing  a  book  under  an  agreement  not  to  show  it  to  any 
one  constitutes  a  publication  of  it.  And  this  is  so,  probably, 
because  it  was  not  until  a  comparatively  recent  period  that  an 
attempt  seems  to  have  been  made  to  obtain  for  a  book  sub- 
scribers who  should  agree  that  they  would  neither  show  nor 
loan  it  to  others.  So,  when  Coppinger  and  Scruton,  and 
Drone  and  Shortts,  in  their  works  on  the  subject  of  Copyright, 
assert  that,  "  To  constitute  a  publication  it  is  necessary  that 
the  work  should  be  exposed  for  sale  or  offered  gratuitously  to 
the  general  public  so  that  any  person  may  have  an  opportunity 
of  enjoying  that  for  which  copyright  is  intended  to  be  secured," 
they  did  not  intend  to  imply  that  the  leasing  of  a  book  for  a 
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year  or  a  terra  of  years,  to  any  and  all  persons  who  would 
accept  it  on  such  terms,  would  not  constitute  a  publication. 
They  did  not  have  such  a  situation  in  mind.  The  considera- 
tion and  discussion  of  the  principles  established  by  such  cases 
as  they  succeeded  in  finding  in  England  and  this  country, 
bearing  upon  the  question  of  publication,  did  not  suggest  to 
them  the  possibility  of  such  a  claim  being  made. 

It  will  be  observed  that  the  general  rule  which  we  have 
quoted  from  Coppinger,  asserts,  first,  that  to  exposei  for  sale  is 
to  constitute  publication.  It  is  not  necessary  that  the  book  be 
actually  sold ;  it  is  sufficient  if  it  be  offered  to  the  public.  The 
act  of  publication  is  the  act  of  the  author,  and  cannot  be 
dependent  upon  the  act  of  the  purchaser.  The  actual  sale  of 
a  copy  is  evidence  that  it  has  been  offered  to  the  public,  but 
that  fact  may  also  be  shown  by  other  evidence.  It  then  asserts 
that  if  a  book  be  offered  gratuitously  to  the  general  public,  it 
will  constitute  publication.  This  may  be  done  by  presenting 
it  to  public  libraries,  and  this  is  so  because  the  author  or  pub- 
lisher  by  that  act,  puts  it  in  such  a  place  that  all  the  pub- 
lic may  see  it  if  they  choose.  The  reason  why  exposing  for 
sale  or  offering  gratuitously  to  the  general  public  constitutes 
publication,  is  stated  in  the  last  part  of  the  rule  as  follows : 
"  So  that  any  person  may  have  an  opportunity  of  enjoying 
that  for  which  copyright  is  intended  to  be  secured."  And 
this  reason,  which  lies  at  the  foundation  of  all  decisions  upon 
this  subject,  is  applicable  to  this  situation.  All  persons  were 
given  the  opportunity  of  enjoying  this  book  upon  the  plain- 
tiff's terms.  Several  cases  have  arisen  where  the  courts  have 
held  that  the  private  circulation  of  pictures,  manuscripts  or 
printed  books  did  not  constitute  a  publication,  such  as  Prince 
Albert  v.  Strange  {mpra)\  also  Bartlette  v.  Crittenden  (4 
McLean,  300),  where  the  plaintiff,  a  teacher  of  bookkeeping, 
for  the  convenience  of  his  pupils,  wrote  his  system  of  instruc- 
tions on  separate  cards,  which  they  were  permitted  to  keep 
for  their  convenience ;  so  a  gratuitous  circulation  of  copies  of 
a  work  among  friends  and  acquaintances  has  been  held  not  to 
amount  to  a  publication.     Dr.  Palexfs  Case  (2  V.  &  B.  23) 
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was  one  where  a  bookseller  was 4  restrained  from  publishing 
manuscripts  left  by  Dr.  Paley  for  the  use  of  his  own  parish- 
ioners only.  Coppinger,  in  his  work  on  Copyright,  at  page 
117,  after  considering  the  last  case  cited  and  others,  reached 
the  following  conclusion :  "  The  distinction  is  in  the  limit  of 
the  circulation ;  if  limited  to  friends  and  acquaintances  it  would 
not  be  a  publication,  but  if  general,  and  not  so  limited,  it  would 
be."  In  this  case  the  circulation  was  not  limited  to  friends  and 
acquaintances,  or  even  to  a  class.  The  limitation  was  upon  the 
character  of  the  use  which  a  subscriber  could  make  of  it. 

It  was  the  privilege  of  any  and  all  persons  who  desired  to 
become  subscribers,  to  obtain  possession  and  use  of  the  refer- 
ence books.  The  fact  that  the  publisher  of  the  book  under- 
took to  place  restrictions  on  the  use  which  individual  pur- 
chasers could  make  of  it,  the  effect  of  which  might  be  to 
increase  rather  than  diminish  the  public  demand  for  the  book, 
does  not  constitute  such  a  limitation  as  takes  away  from  the  act 
of  the  plaintiff  its  real  character,  which  is  that  of  publication. 

In  Cattaghan  v.  Myers  (128  U.  S.  617)  Myers  was  a  repor- 
ter of  the  Supreme  Court  of  the  state  of  Illinois,  and  desir- 
ing to  secure  a  copyright  for  such  portions  of  the  reports  as 
he  was  entitled  to  have  copyrighted,  undertook  to  provide  the 
three  conditions  prescribed  by  the  copyright  statute,  namely : 
A  deposit  before  publication  of  a  printed  copy  of  the  title  of 
the  book  ;  the  giving  of  information  of  the  copyright  by  the 
insertion  of  a  notice  thereof  on  the  title  page  or  the  next  page ; 
and  by  depositing  a  copy  of  the  book  within  three  months 
after  the  publication.  It  was  insisted,  as  to  one  of  the  volumes, 
that  Myers  had  not  deposited  a  copy  of  the  book  within  three 
months  after  the  publication  as  the  statute  then  required.  It 
was  shown  that  under  the  statutes  of  the  state  of  Illinois  a 
reporter  of  decisions  was  required  to  supply  to  the  secretary 
of  state  a  certain  number  of  copies  of  the  reports  for  the  pur- 
poses expressly  provided  by  law.  This  statute  Myers  complied 
with  more  than  three  months  before  he  deposited  in  the  clerk's 
office  a  volume  of  the  reports  containing  the  insertion  of  the 
notice   giving  the   information   of  a  copyright.     It  did  not 
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appear  that  these  books  wete  ever  distributed  from  the  secre- 
tary of  state's  office,  but  the  court  held  that  the  delivery  of 
the  copies  for  the  use  of  the  state  was  a  publication  of  the 
volumes,  and,  therefore,  his  copyright  should  fail.  Myers  did 
not  expose  the  books  for  sale  in  the  usual  way  ;  he  was 
required  by  the  statute  to  make  delivery  of  them  at  the  time 
he  did,  but  that  fact  was  held  not  to  prevent  publication,  and 
the  reason  for  it  may  be  found,  scattered  through  the  cases 
bearing  upon  that  subject,  in  the  fact  that  by  the  delivery, 
whatever  the  occasion  for  it,  the  public,  or  an  indefinite  por- 
tion of  it,  were  assured  of  access  to  the  book  without  further 
action  on  the  part  of  the  author. 

The  case  of  Palmer  v.  De  Witt  (47  N.  Y.  532)  is  not  in 
conflict  with  the  views  we  have  expressed.  In  that  case  the 
plaintiff  procured  an  assignment  of  a  play,  which  secured  to 
him  the  author's  right  of  its  first  printing  and  publication. 
Before  printing  it  he  put  the  play  upon  the  stage,  and  thus 
the  defendant  was  able  to  obtain  and  print  it  before  the  plain- 
tiff did.  Judgment  was  obtained  preventing  the  defendant 
from  selling,  the  court  holding  that  the  representation  of  a 
dramatic  composition  upon  the  stage  is  not  such  a  dedication 
of  it  to  the  public  as  will  authorize  others  to  print  and  publish 
it  without  the  author's  permission.  On  his  way  to  this  con- 
clusion Judge  Allen  said :  "  The  rights  of  an  author  of  a 
drama  in  its  composition  are  two-fold.  He  is  entitled  to  the 
profit  arising  from  its  performance,  and  also  from  the  sale  of  the 
manuscript,  or  the  printing  and  publishing  of  it,"  and  its  rep- 
resentation on  the  stage  "  does  not  give  to  the  hearer  any  title 
to  the  manuscript  or  a  copy  of  it,  or  a  right  to  the  use  of  a  copy." 

In  Kiernan  v.  Manhattan  Quotation  T.  Co.  (50  How.  Pr. 
194)  it  was  held  that  the  transmission  of  news  over  telegraphic 
instruments  does  not  constitute  a  general  publication,  the 
argument  being  that  the  case  was  analogous  in  principle  to  the 
writing  and  delivery  of  letters,  the  writer  having  such  interest 
therein  as  will  authorize  him,  in  certain  cases,  to  restrain  their 
publication.  Is  there  any  difference,  said  the  court,  because 
he  (the  plaintiff)  writes  to  his  customers  by  telegraph  ? 
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The  learned  counsel  for  the  respondent,  apparently  not 
unmindful  that  to  sustain  his  contention  requires  the  court  to 
take  a  very  long  step  in  advance  of  any  hitherto  taken  upon  this 
question,  urges  the  very  large  pecuniary  interest  involved  for 
the  plaintiff,  and  insists  that  courts  of  equity  should  find  a 
way  to  protect  property  rights  such  as  plaintiff  claims,  even  if 
there  are  no  precedents  for  doing  so,  and  refers  to  the  remarks 
of  the  court  in  Piper  v.  Hoard  (107  N.  Y.  73),  in  which  the 
court  said  :  "  If  the  most  that  can  be  said  is  that  the  case  is 
novel,  and  is  not  brought  plainly  within  the  limits  of  some 
adjudged  case,  we  think  such  fact  not  enough  to  call  for  a 
reversal  of  this  judgment." 

If  the  plaintiff's  interests  are  of  so  important  a  character, 
and  the  public  interest  would  be  best  subserved  were  the  law 
such  as  plaintiff  insists  it  to  be,  then  is  presented  a  proper  sub- 
ject for  legislative  action.  But  our  examination  leads  us  to 
the  conclusion  that  the  present  6tate  of  the  law  is  that  if  a 
book  be  put  within  reach  of  the  general  public,  so  that  all  may 
have  access  to  it,  no  matter  what  limitations  be  put  upon  the 
use  of  it  by  the  individual  subscriber  or  lessee,  it  is  published, 
and  what  is  known  as  the  common-law  copyright,  or  right  of 
first  publication,  is  gone.  So  far  as  is  disclosed  by  this  record, 
the  plaintiff  was  in  that  situation  at  the  time  of  the  com- 
mencement of  this  action. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gray,  O'Brien  and  Haight,  JJ.,  concur,  and  Bartlett 
Martin  and  Vann,  JJ.,  concur  for  reversal  upon  special 
ground,  as  follows : 

We  concur  in  the  result  upon  the  ground  that  the  plaintiff, 
by  depositing  two  copies  of  its  reference  book  in  the  office  of 
the  librarian  of  Congress,  published  the  same,  even  if  "it 
obtained  no  copyright ;  that  if  it  did  obtain  a  copyright,  it 
thereby  waived  its  common-law  right  of  literary  property  in 
said  book  and  its  statutory  rights  under  Federal  legislation  can 
be  protected  only  in  the  Federal  courts. 

Judgment  reversed. 
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The  Jewelers'  Mercantile  Agency  (Limited),  Respondent, 
v.  Alonzo  Rothschild  and  Albert  Ulmann,  Appellants. 

Appeal  to  Court  op  Appeals  —  Order  in  Contempt  Proceeding. 
A  proceeding  to  punish  a  party  for  contempt,  instituted  by  an  order  to 
show  cause,  to  enforce  the  judgment  in  an  action,  is  a  proceeding  in  the 
action,  and  not  a  special  proceeding  (Code  Civ.  Pro.  §  2273);  and,  there- 
fore, a  final  order  made  therein  is  not  appealable  as  of  right  to  the  Court 
of  Appeals  (§  190). 

Jewelerf  Mer.  Agency  v.  Rothschild,  6  App.  Div.  499,  appeal  dismissed. 

(Argued  January  13,  1898;  decided  March  8,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
11,  1896,  modifying  and  affirming,  as  modified,  a  final  order 
of  the  Special  Term,  which  declared  defendants  guilty  of  con- 
tempt in  disobeying  the  judgment  in  the  action,  and  imposed 
upon  them  a  fine  of  $2,708.08,  a  two  months'  term  of  imprison- 
ment and  costs.  The  Appellate  Division  struck  out  the  direc- 
tion for  imprisonment  and  affirmed  the  judgment  as  so 
modified. 

Wheeler  H.  Peckham  and  Leopold  Sondheim  for  appellants. 

Howard  Mansfield  for  respondent.  The  order  which  the 
defendants  seek  to  review  is  not  appealable  to  this  court. 
(Const,  art.  6,  §  9 ;  Code  Civ.  Pro.  §§  190,  2273  ;  Pitt  v. 
Davison,  37  N.  Y.  235 ;  E.  Ii.  Co.  v.  Ramsey,  45  X.  Y.  637 ; 
Brinlcley  v.  Brinlcley ,  4ft  N.  Y.  40;  People  v.  A.  L.  cfe  T. 
Co.,  150  N.  Y.  117.) 

Parker,  Ch.  J.  The  defendants  have  given  notice  of 
appeal,  as  of  right,  to  this  court  from  an  order  of  the  Appel- 
late Division,  first  department,  so  far  as  it  affirms  the  final 
order  of  the  Special  Term. 

« 

Such  an  appeal  cannot  be  taken  unless  the  order  complained 
of  finally  determines  the  action  or  special  proceeding.  (Const, 
art.  VI,  sec.  9 ;  Code  Civ.  Pro.   §  190.)     It  is  not  an  order 
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finally  determining  an  action.  That  result  was  accomplished 
by  a  final  judgment  entered  long  ago,  from  which  no  appeal 
was  taken.  The  complaint  here  is  that  the  defendants  have 
failed  to  obey  such  judgment  and  this  proceeding  was  insti- 
tuted for  the  purpose  of  punishing  them  for  their  misconduct. 
It  was  instituted  by  an  order  to  show  cause,  entitled  as  in  the 
action  wherein  the  moving  party  sought  to  enforce  the  judg- 
ment. Section  2273  of  the  Code  of  Civil  Procedure  reads  as 
follows : 

"  An  order  to  show  cause  may  be  made,  either  before  or 
after  the  final  judgment  in  the  action,  or  the  final  order  in  the 
special  proceeding.  It  is  equivalent  to  a  notice  of  motion ; 
and  the  subsequent  proceedings  thereupon  are  taken  in  the 
action  or  special  proceeding  as  upon  a  motion  made  therein." 

By  express  provision  of  the  statute  this  proceeding  is  one 
taken  in  an  action  in  which  the  defendants  have  not  obeyed 
the  judgment,  and  is  not  a  speciai  proceeding. 

Before  the  adoption  pf  the  provisions  of  the  Code  above 
quoted,  it  had  been  announced  in  Pitt  v.  Davison  (37  N.  Y. 
235)  that  a  proceeding  to  punish  for  contempt,  instituted  by  an 
order  to  show  cause  obtained  by  one  party  to  an  action  against 
the  other,  was  a  proceeding  in  the  action.  Subsequently  there 
was  an  intimation  in  at  least  two  cases  that  such  a  proceeding 
should  be  regarded  as  a  special  proceeding,  and  the  revisers  in 
their  notes  stated  that  the  object  of  this  section  was  to  settle  the 
rule  in  accordance  with  the  decision  in  Pitt  v.  Davison. 
That  they  accomplished  their  purpose  is  apparent  from  a  care- 
ful reading  of  the  statute. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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Anna  B.  Stewart,  Appellant,  v.  The  Union  Mutual  Life 

Insurance  Company,  Respondent. 

1.  Life  Insurance  —  Construction  of  Contract  of  Foreign  Com- 
pany. Where,  in  an  action  upon  a  policy  of  life  insurance  issued  by  a 
corporation  of  another  state,  the  contract  is  to  be  construed  under  the  laws 
of  that  state,  it  may  properly  be  assumed  that  those  laws  were,  or  are,  the 
same  as  our  own,  in  the  absence  of  evidence  tending  to  show  a  difference. 

2.  Restriction  of  Power  of  Agents.  The  right  of  insurance  com- 
panies to  restrict  their  liability  for  acts  of  their  agents,  by  inserting  clauses 
in  the  application  and  policy  restricting  the  powers  of  agents,  must  be 
recognized  unless,  by  so  doing,  their  contracts  would  become  tainted  with 
fraud,  and  in  such  cases  it  will  be  presumed  that  a  waiver  was  intended 
rather  than  fraud. 

3.  Representatives  of  Company.  An  insurance  company  publishes 
and  holds  out  to  the  public  persons  as  its  local  manager  and  cashier, 
respectively,  by  furnishing  such  persons  with  stationery,  used  in  writing 
to  third  parties,  the  printed  headings  of  which  contain  their  names,  fol- 
lowed by  the  words  "manager"  and  "cashier/'  with  their  local  address, 
under  the  name  of  the  company. 

4.  Premium  Note  in  Lieu  of  Cash  Payment.  In  an  action  on  a  life 
insurance  policy,  providing  that  it  shall  not  constitute  a  contract  until  the 
first  premium  shall  have  been  paid  during  the  life  of  the  applicant  and 
that  no  agent  or  any  other  person  except  the  president  or  secretary  has 
power  to  change  the  contract  or  to  waive  forfeiture,  an  apparent  accept- 
ance, by  the  company,  of  a  contract  made  by  its  local  manager,  before  and 
on  delivery  of  the  policy,  to  take  a  note  for  the  first  premium,  and  a 
recognition  of  his  authority  to  so  extend  the  time  of  payment,  may  be 
inferred  from  the  facts  that  the  company  held  the  note  at  its  local  office, 
warned  the  policyholder,  through  its  local  cashier,  as  to  the  time  the  note 
would  be  due,  and  made  no  complaint  with  reference  to  its  being  given  in 
the  place  of  cash  payment. 

5.  Acceptance  of  Premium  Note.  An  acceptance,  by  the  company, 
of  a  note  in  payment  of  the  first  premium  may  be  inferred  from  a  notice, 
through  its  local  cashier,  to  the  policyholder,  stating  when  his  note 
"  given  in  settlement  of  premium  due  "  on  the  policy  "  will  be  due  and 
payable." 

6.  Extension  of  Time  of  Payment  of  Premium  —  Death  in  Mean- 
time. Where  a  note  given  in  payment  of  the  first  premium,  on  delivery 
of  a  policy,  has  been  so  accepted  and  held  by  a  life  insurance  company  as 
to  imply  a  recognition  of  a  contract  made  by  the  manager  for  credit  on 
the  first  premium,  and  of  his  authority  to  extend  time  of  payment,  a 
failure  of  the  insured  to  pay  a  check  given  by  him  to  take  up  the  note 
does  not  work  a  forfeiture  of  the  policy,  when  the  manager  has  given  the 
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insured  to  understand  that  it  would  be  satisfactory  if  the  check  was  paid 
by  a  certain  time,  and  the  insured  dies  in  the  meantime. 

7.  Contract  for  Credit  on  First  Premium.  When  a  note  has  been 
given  for  the  first  premium  on  a  life  insurance  policy,  a  contract  between 
the  local  manager  of  the  company  and  the  applicant  for  insurance,  that 
the  latter  was  to  have  credit  on  the  first  premium,  may  be  inferred  from 
a  letter  from  the  manager  to  the  applicant,  saying:  "  I  shall  be  pleased  to 
fix  up  the  insurance  for  you  next  week  and  arrange  for  the  premium  pay- 
ment, so  as  to  be  mutually  satisfactory." 

8.  Presumption  op  Waiver  or  Estoppel.  Where  the  local  manager 
of  a  life  insurance  company  contracts  with  an  applicant  for  insurance 
that  he  is  to  have  credit  on  the  first  premium,  and  represents  to  him,  on 
delivering  the  policy  and  taking  a  note  for  the  first  premium,  that  he  has 
an  insurance,  although  the  policy  provides  for  immediate  payment  of 
premium  as  a  condition  precedent  to  insurance  and  forbids  changes,  the 
knowledge  of  the  agent  as  to  the  terms  of  the  contract  and  of  the  non-com- 
pliance with  the  policy  at  its  delivery  is  imputable  to  the  company,  and  it 
will  be  presumed,  in  case  of  the  death  of  the  policyholder  during  the  credit 
period,  to  have  known  the  terms  of  the  contract  entered  into  by  its  agent, 
and  either  to  have  waived  the  provision  of  the  policy  for  immediate  pay- 
ment of  premium  or  to  hold  itself  estopped  from  setting  it  up. 

Stewart  v.  Union  Mutual  L.  In*.  Co. ,  76  Hun,  267,  reversed. 

(Argued  January  31,  1898;  decided  March  8,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
19,  1894,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  nonsuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frederick  H.  Kellogg  for  appellant.  The  court  below 
erred  and  its  judgment  should  be  reversed.  (Holmes  v. 
DJCamp,  1  Johns.  37;  Milliman  v.  R.  R.  Co.,  3  A  pp.  Div. 
109 ;  Byrne  v.  R.  R.  Co.,  58  X.  Y.  S.  R.  128  ;  Carpenter  v. 
P.  R.  R.  Co.,  13  App.  Div.  328  ;  Hastings  v.  B.  L.  Ins.  Co., 
138  N.  Y.  473 ;  McAllister  v.  N.  E.  31.  L.  Ins.  Co.,  101 
Mass.  558 ;  Miller  v.  B.  L.  Ins.  Co.,  12  Wall.  285  ;  Stepp  v. 
Nat.  L.  Ins.  Co.,  37  S.  C.  417;  May  on  Ins.  271,  §216; 
Boehen  v.  W.  C.  lis.  Co.,  35  N.  Y.  131 ;  Sheldon  v.  C.  M. 
Ins.  Co.,  25  Conn.  207.)  The  whole  theory  of  the  defense 
rests  upon  the  assumption  that  defendant's  manager  of  the 
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New  York  department  accepted  a  note  in  payment  of  the  first 
premium,  and  thereby  altered  and  changed  the  terms  of  the 
policy  without  authority,  and  that  the  note  was  not  paid. 
There  is  no  evidence  in  support  of  this  theory.     (Steen  v.  iT. 
F  Ins.  Co.,  89  N.  Y.  315 ;  Hairison  v.  G.  Ins.  Co.,  67  Fed. 
Eep.  577 ;  Davison  v.  Pmoell,  16  How.  Pr.  467 ;  Livingston 
v.  Hammer.  7  Bosw.  670 ;  Salinger  v.  Lush,  7  How.  Pr.  430 ; 
Young  v.  Catlett,  6  Duer,  437 ;  Shearman  v.  N.  Y.  C.  Mills, 
1  Abb.  Pr.  187 ;  Hopkins  v.  Everett,  6  How.  Pr.  159  ;  Stu- 
ber  v.  McEntee,  142  N.  Y.  206 ;  Clark  v.  Dillon,  97  N.  Y. 
374.)    Defendant,  in  its  affirmative  defense,  averred  some  of 
the  conditions  of  the  policy  and  set  up  new  matter  constitut- 
ing a  breach.     Its  failure  to  prove  this  defense  was  fatal. 
{Goldschmidt  v.  M.  L.  Ins.  Co.,  102  N.  Y.  486 ;  Boos  v.  M. 
Ins.  Co.,  27  La.  Ann.  409 ;   W.  C  M.  Ins.  Co.  v.  Chamberlain, 
16  Gray,  65 ;  P.  F.  Ins.  Co.  v.  Kittle,  39  Mich.  51 ;  Reithmul- 
ler  v.  F.  Assn.,  38  Mo.  App.  118 ;    Warbasse  v.  S.  C.  M.  Ins. 
Co.,  42  N.  J.  L.  203 ;  Spencer  v.  C.  M.  L.  Ins.  Assn.,  142  N. 
Y.  505 ;  Town  of  Venice  v.  Breed,  65  Barb.  597 ;  Johnson  v. 
Young,  18  Col.  173 ;  Arthur  v.  H.  F.  Ins.  Co.,'78  N-  Y.  462.) 
The  granting  of  the  motion  to  dismiss  was  due  to  a  misunder- 
standing of  the  facts  proven.     It  was  error  to  grant  it  upon 
the  grounds  stated.     (Binsse  v.  Wood,  37  N.  Y.  526 ;  Thayer 
v  Marsh,  75  K  Y.  340 ;  Devoe  v.  Brandt,  58  Barb.  493 ; 
W.  S.  Bank  v.  Town  of  Solon,  136  N.  Y.  474 ;  Sprague  v. 
Sprague,  80  Hun,  285.)     Do  the  manager's  letters  show  that 
the  note  was  unpaid  ?     If  so,  they  also  show  that  the  time  for 
payment  had  been  extended  and  had  not  expired.     The  con- 
clusions are  inseparable  —  one  follows  the  other.     (Stuber  v. 
McEntee,  142  N.  Y.  205 ;  Whart.  on  Ev.  §  1267;  Bryant  v. 
Stilwell,  24  Penn.  St.  314 ;  Lymington  v.  McLin,  1  D.  &  B. 
291 ;  Hall  v.  Vanderpool,  156  Penn.  St.  152 ;  McDonough  v. 
O' Mel,  113  Mass.  92 ;    Winchell  v.  Edwards,  57  111.  41 ;  W. 
Ins.  (&  Bkg.  Co.  v.  Tieger,  18  S.  E.  Eep.  195 ;  Krause  v.  U. 
S.  Eg.  L.  Assn.,  99  Mich.  461.)     The  policy  was  not  forfeited 
even  if  the  note  was  not  paid.     (Palmer  v.  P.  M.  L.  Ins. 
Co.,  84  K  Y.  63 ;  H.  F  Ins.   Co.  v.  Kennedy,  66  N.  W 
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Rep.  278 ;  Griffith  v.  N.  T.  L.Ins.  Co.,  101  Cal.  627.)    The 
manager's  acceptance  of  the  note  would  not  have  made  the 
policy  void  in  its  inception.     (  Walsh  v.  H.  F.  Ins.   Co.,  73 
X.  Y.  5 ;  Coles  v.  J.  Lis.  Co.,  23  S.  E.  Rep.  732 ;  Berry  v. 
A.  C.  Ins.  Co.,  132  X.  Y.  58 ;  Trustees  v.  B.  F.  Ins.  Co.,  19 
X.  Y.  305 ;  Pechner  v.  P.  Ins.  Co.,  65  X.  Y.  208 ;  May  on 
Ins.  §  143 ;  Marvin  v.  TJ.  L.  Ins.  Co.,  85  X.  Y.  283  ;  Ins.  Co.  v. 
Wilkinson,  13  Wall.  222 ;  Van  Sehoick  v.  N.  F.  Ins.  Co.,  68  X. 
Y.  436 ;  U.  S.  L.  Ins.  Co.  v.  Boss,  159  111.  476.)    In  the  case  at 
bar  it  is  sought  to  apply  the  conditions  in  the  policy  to  the  pay- 
ment of  the  first  or  delivery  premium ;  tliis  is  not  permissible. 
{Berry  v.  A.  C.  Ins.  Co.,  132  X.  Y.  58 ;  Van  Sehoick  v.  N.  F 
Ins.  Co.,  68  X.  Y.  434;  Bennett  v.JV.  B.  cfe  M.  lis.  Co.,  81 
N.  Y.  273  ;  Woodruff  v.  I.  F.  Ins.  Co.,  83  X.  Y.  133  ;  Haight 
v.  C.  Ins.  Co.,  92  X.  Y.  51 ;  Walsh  v.  II F.  Ins.  Co.,  73  X.  Y.  5 ; 
M.  I.  Ins.  Co.  v.  Fields,  26  S.  W.  Rep.  280 ;  Palmer  v.  P. 
M.  L.  Ins.  Co.,  84  X.  Y.  63.)     It  is  claimed  that,  by  the  con- 
ditions in  the  policy,  no  payment  of  premiums  is  valid  except 
in  exchange  for  the  company's  receipt  signed  by  the  president. 
This  condition  refers  to  the  renewal  premiums.     The  policy 
signed  by  the  president  is  sufficient  receipt  for  the  first  pre- 
mium.    {Sanford  v.  C.  T.  M.  A.  Assn.,  147  X.  Y.  326 ;  67 
X.  Y.  S.  R.  225.)     Defendant  is  estopped  from  claiming  that 
the  policy  was  void  or  forfeited.     (  W.  Ins.  cfe  Bkg.  Co.  v. 
Tieger,  18  S.  E.  Rep.  195  ;  S.  C.  T.  Co.  v.  Morris,  43  Kans. 
282 ;  P.   G.  cfe  C.  Co.  v.  C.  G.  cfe  C.  Co.,  20  111.  App.  473 ; 
Peck  v.   D.  cfc  W.  Co.,  32  X.  Y.  S.  R.  405 ;  Lancaster  Co. 
v.  C.  &  C.  B.  Co.,  28  S.  C.  134 ;  May  on  Ins.  §  143  ;  Kiernan 
v.  D.  C.  M.  Ins.  Co.,  150  X.  Y.  190;  Riddle  on  Ins.  1048; 
H.  F.  Ins.  Co.  v.  Kennedy,  66  X.  W.  Rep.  278;  Palmer  v. 
P.  M.  L.  Ins.   Co.,  84  X.  Y.  63 ;  B.  Ins.  Co.  v.  Rivers,  28 
S.  W.  Rep.  403;  Kahn  v.   T.  Ins.   Co.,  23  Ins.  L.  J.  401.) 
The  defendant  has  not  complied  with  the  statute  of  this  state 
regulating  the  forfeiture  of  life  insurance  policies.     (L.  1877, 
ch.  321 ;  Carter  v.  B.  L.  Ins.  Co.,  110  X.  Y.  15  ;  Phelan  v. 
2T.  If.  M.  L.  Ins.  Co.,  113  X.  Y.  147 ;  Baxter  v.  B.  L.  Ins. 
Co.,  119  X.  Y.  450.) 
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E.  V.  B.  Getty  and  Chas.  F.  Moody  for  respondent.  The 
decision  of  the  court  on  demurrer  did  not  change  the  rule  of 
law  that  the  burden  of  proof  is  on  the  plaintiff.  (  Whitlatch 
v.  F.  cfe  C.  Co.,  149  X.  Y.  45 ;  Code  Civ.  Pro.  §  533 ; 
Bogardus  v.  JSf.  Y.  L.  Ins.  Co.,  101  X.  Y.  328.)  The  com- 
pany was  not  bound  by  the  acts  of  Mr.  Crane  contrary  to  the 
conditions  of  the  policy.  (Conway  v.  P.  M.  L.  Ins.  Co.,  140 
X.  Y.  79 ;  L.  1889,  ch.  282,  §  1.)  Assuming  that  a  credit  had 
been  extended  by  the  agent  Crane,  the  failure  by  the  insured 
to  pay  the  note  when  due  invalidated  the  policy.  ( Wilkins 
v.  S.  Ins.  Co.,  20  Ins.  L.  J.  478 ;  Marvin  v.  U.  L.  Ins.  Co., 
85  N.  Y.  278 ;  C haver  v.  T.  Ins.  Co.,  65  Mich.  527 ;  Guil- 
ford v.  Mulkin,  85  Hun,  491 ;  Carroll  v.  Sweet.  128  X.  Y. 
19.)  Plaintiff  failed  to  prove  her  case  and  her  complaint  was 
properly  dismissed.  (Code  Civ.  Pro.  §  541 ;  Walker  v.  A.  C. 
Ins.  Co.,  143  X.  Y.  1C7,  171 ;  Bogardus  v.  N.  Y.  L.  Ins. 
Co.,  101  X.  Y.  334.)  The  point  made  by  appellant,  that  the 
answer  of  the  defendant  did  not  raise  any  issue,  is  untenable. 
(Code  Civ.  Pro.  §§519,  539,  546,  723;  Werner  v.  City  of 
Rochester,  149  X.  Y.  563 ;  Reich  v.  Cochran,  151  N.  Y.  129 ; 
F  N.  Bank  v.  Church,  3  T.  &  C.  10 ;  60  X.  Y.  634;  Wall 
v.  B.  W.  W.  Co.,  18  X.  Y.  119;  Elton  v.  Markham,  20 
Barb.  343 ;  Armstrong  v.  Danahy,  75  Hun,  405  ;  Stuber  v. 
McEntee,  142  X.  Y.  206  ;  P.  P.  F  Co.  v.  Smith,  51  Hun, 
636;  20  X.  Y.  S.  R.  473 ;  Bennett  v.  L.  Mfg.  Co.,  110  K 
Y.  150;  Zacharias  v.  French,  10  Misc.  Rep.  202.)  The 
claim  of  counsel  for  appellant,  that  defendant's  attorney  did 
not  move  to  dismiss  on  the  proper  grounds,  and  that  failure 
to  do  so  made  it  an  error  to  grant  the  motion,  is  untenable. 
(Merrill  v.  W.  R.  Co.,  1  App.  Div.  118;  Werner  v.  City  of 
Rochester,  149  X.  Y.  563 ;  Reich  v.  Cochran,  151  X.  Y.  129.) 
The  point  raised  by  appellant,  that  the  conditions  refer  to 
renewal  premiums,  is  untrue.     (L.  1853,  ch.  463,  §  10.) 

Haight,  J.  This  action  was  brought  to  recover  the  amount 
of  an  insurance  policy  issued  by  the  defendant  upon  the  life 
of  Joe  II.  Stewart,  in  which  the  defendant  undertook  to  pay 
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$5,000  to  Anna  B.  Stewart,  his  wife,  if  living ;  if  not,  to  his 
executors,  administrators  or  assigns,  upon  satisfactory  proof  of 
death.  The  policy  is  numbered  93,094,  and  bears  date  the 
19th  day  of  April,  1890.  It  was  issued  subject  to  the  follow- 
ing conditions  printed  upon  the  policy :  "  That  the  first  year's 
premium  of  $123.10  shall  be  paid  at  the  home  office  on  the 
delivery  of  this  policy,  and  that  thereafter,  on  or  before  the  15th 
day  of  April,  in  each  subsequent  year,  the  premium  stated  in  the 
premium  schedule  in  the  margin  hereof,  as  the  premium  for 
the  said  year,  shall  be  paid  at  said  office."  And,  further : 
"  No  agent  nor  any  other  person,  except  the  president  or  sec- 
retary, in  writing,  has  power  to  alter  or  change,  in  any  way, 
the  terms  of  this  contract,  or  to  waive  forfeiture,  or  to  write 
anything  on  this  policy."  By  the  terms  of  the  policy  the 
application  was  made  a  part  of  the  contract,  in  which  it  was 
provided  that  "  it  will  constitute  no  contract  of  insurance  until 
a  policy  shall  first  have  been  issued  and  delivered  by  the  com- 
pany, and  the  first  premium  thereon  paid  during  the  life  of  the 
party  proposed  for  insurance  in  the  same  condition  of  health 
as  described  in  the  application."  Stewart  died  on  the  14th 
day  of  August,  1890. 

The  defense  interposed  is  that  the  first  year's  premium  had 
never  been  paid,  and  that  the  policy  never  had  a.  legal  incep- 
tion. The  evidence  is  very  meagre.  As  .we  have  seen,  Stew- 
art is  dead,  and,  consequently,  the  plaintiff  could  not  avail 
herself  of  his  statement.  What  appears  in  the  case  is  substan- 
tially as  follows :  Under  date  of  November  2,  1889,  John  M. 
Crane,  as  manager  of  the  defendant,  writes  Stewart,  saying : 
"Will  you  drop  in  and  see  me,  or  shall  I  call  upon  you  some 
day  between  now  and  the  10th  inst.  ?  I  shall  be  pleased  to  fix 
up  the  insurance  for  you  next  week  and  arrange  for  the  pre- 
mium payment,  so  as  to  be  mutually  satisfactory."  This  was 
followed  by  a  written  application  signed  by  Stewart,  dated 
the  first  day  of  April,  1890.  The  policy,  as  we  have  seen, 
bears  date  on  the  19th  day  of  April  thereafter,  arid  in  the 
defendant's  answer  it  is  alleged  that  upon  the  delivery  of  the 
policy  to  Stewart  he,  "  at  the  time  of  such  delivery  and  in 
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connection  therewith,  made  and  delivered  to  such  agent  a 
premium  loan  note  on  said  policy  for  the  full  amount  of  the 
first  year's  premium,  $123.10,  by  which  he  undertook  and 
agreed  to  pay  said  amount  of  $123.10  three  months  there- 
after, wjiich  said  note  recited,  among  other  things,  that  it  was 
given  in  connection  with  the  policy  mentioned  in  the  com- 
plaint." The  next  we  hear  of  the  note  is  from  a  letter  writ- 
ten by  J.  H.  Simonton,  cashier,  dated  "5/26,"  and  addressed 
to  Stewart,  and  is  as  follows:  "Your  note  for  $123.10  given 
in  settlement  of  premium  due  on  pol.  No.  93,094  will  be  due 
and  payable  on  the  31st  inst.  at  your  office,  where  it  will  be 
presented  at  that  date."  It  will  be  observed  that  there 
appears  to  be  some  confusion  with  reference  to  dates.  As  we 
have  seen,  the  policy  bears  date  the  19th  day  of  April,  1890. 
If  issued  at  the  company's  office  in  Portland,  Maine,  on  that 
date  and  transmitted  to  its  agent  in  New  York,  it  naturally 
would  be  some  days  thereafter  when  received  and  delivered  to 
Stewart  by  the  agent.  The  note  was  for  three  months,  and 
consequently  it  would  not  fall  due  until  the  latter  part  of 
July,  and  yet  this  letter  notifying  Stewart  that  it  will  become 
due  and  payable  on  the  31st  instant  is  dated  5/26,  which 
would  indicate  May  26,  instead  of  July.  Possibly  there  was 
an  error  in  the  numbering  of  the  month,  or  that  it  is  a  mis- 
print. We  do  not,  however,  regard  it  as  material.  The  next 
evidence  that  we  have  upon  the  subject  is  a  letter  written  by 
John  M.  Crane,  the  manager,  to  Stewart  under  date  of 
August  7,  1S90,  in  which  he  states :  "  My  Dear  Stewart :  I 
deposited  your  check  for  $123.10  to-day  for  collection.  Kindly 
see  that  it  is  protected.  I  am  about  used  up  with  the  hot 
weather  and  intend  to  leave  the  city  for  a  week's  rest."  This 
was  followed  by  another  letter  from  Crane  dated  two  days 
thereafter,  in  which  he  states  :  "  The  bank  has  returned  your 
check  marked  '  not  good.'  I  am  sorry  for  this,  as  it  places 
me  in  a  somewhat  unpleasant  position.  I  feel  sure  you  must 
have  overlooked  the  matter  and  will  fix  it  up  as  soon  as  your 
attention  is  drawn  to  it."  On  August  12th,  1S90,  Stewart 
replies  to  Crane  as  follows :  "  Have  been  very  sick  and  at 
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home  in  bed  since  last  Wednesday.  Will  be  able  from  present 
indications  to  attend  to  business  by  the  last  of  the  week.  Will 
at  once  on  being  able  to  get  around  provide  for  that  check. 
It  would  have  been  paid  and  had  ample  funds  to  meet  it  on 
last  Thursday  a.  m.  if  1  had  not  been  stricken  down  the  day 
before,  Wednesday."  On  the  next  day,  August  13th,  Crane 
replies  to  Stewart,  saying :  "  I  am  in  receipt  of  yours  of  the 
12th,  and  am  sorry  to  hear  of  your  having  been  ill  and  trust 
that  you  are  now  feeling  better.  As  regards  that  check  would 
say  that  you  know  just  how  I  am  placed  in  the  matter,  and  I 
hope  that  you  will  fix  the  matter  up  next  week."  Stewart 
died  at  one  o'clock  the  next  morning.  He  was  stricken  with 
a  disease  which  caused  his  death  ten  days  before. 

The  note  is  not  printed  in  the  case.  The  evidence  does  not 
disclose  what  became  of  it.  The  inference,  perhaps,  is  per- 
missible that  it  was  presented  on  the  31st  day  of  July,  when 
it  fell  due,  and  that  Stewart  gave  a  check  therefor,  which  was 
deposited  by  Crane  on  the  7th  day  of  August  thereafter  as 
alluded  to  in  his  letter  of  that  date,  and  that  this  check  was  not 
paid  at  the  time  of  Stewart's  death.  We  do  not  understand, 
however,  that  the  failure  to  pay  the  check  operated  as  a  forfeit- 
ure of  the  policy,  for  the  reason  that  Crane,  in  his  letter  of 
August  13th,  gave  him  to  understand  that  it  would  be  satisfac- 
tory if  the  check  was  paid  the  next  week,  and  no  notice  was  given 
that  the  company  intended  to  insist  upon  any  forfeiture.  It 
is  true  that  the  defendant  was  a  Maine  corporation,  and  that 
its  contracts  were  to  be  construed  under  the  laws  of  that 
state,  but  no  evidence  was  given  tending  to  show  that  the  laws 
of  that  state  were,  or  are,  different  from  our  own,  and,  in  the 
absence  of  such  evidence,  we  may  properly  assume  that  they 
were  the  same.  {Monroe  v.  Dour/lass,  5  N.  Y.  447 ;  Savage 
v.  OWetl,  44  N.  Y.  298 ;  Chopin  x.  Dohnon,  7S  N.  Y.  74.) 

It  is  contended  that  Crane  had  no  authoritv  to  waive  the 
payment  of  the  premium  in  cash,  to  accept  a  promissory  note, 
or  to  extend  the  time  of  such  payment,  and  this  becomes  not 
only  the  important  question  in  this  case,  but  one  largely  affect- 
ing the  public  interests.     The  giving  of  promissory  notes  in 
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payment  for  premiums  on  insurance  is  a  common  occurrence. 
Numerous  cases  in  which  that  has  been  done  are  to  be  found 
in  the  books.  Especially  is  this  true  with  reference  to  tire 
insurance,  in  which  the  custom  is  quite  prevalent  among  insur- 
ance agents  to  deliver  insurance  policies,  taking  promissory 
notes  for  the  premium,  or  of  leaving  the  premiums  to  be  paid 
at  some  future  date,  when  called  for  by  the  agent  or  a  collector 
of  the  company.  If  in  all  these  cases  the  insurance  is  void, 
and  has  no  legal  inception,  it  is  time  that  that  fact  was  under- 
stood, for  many,  doubtless,  are  under  the  impression  that  they 
have  insurance  who  have  not  the  means  at  hand  to  show  that 
the  agent  with  whom  they  contracted  had  special  authority  to 
extend  the  time  of  the  payment  of  the  premium.  Insurance 
companies  have  a  right  to  have  their  contracts  construed  under 
the  rules  recognized  in  construing  other  contracts.  Ordinarily, 
the  principal  is  bound  by  the  contract  of  his  agent,  where  he 
acts  within  the  scope  of  his  authority.  But  insurance  compa- 
nies have  generally  sought  to  relieve  themselves  from  this  lia- 
bility by  inserting  clauses  in  the  application  and  policy  restrict- 
ing the  powers  of  agents  and  their  liability  thereunder.  This 
right  in  insurance  companies  we  must  recognize,  unless,  by  so 
doing,  their  contracts  would  become  tainted  with  fraud,  and 
in  such  cases  we  will  presume  that  a  waiver  was  intended 
rather  than  fraud. 

Crane,  in  his  testimony,  stated  that  he  was  the  agent  of  the 
defendant,  and  was  known  as  the  manager  of  its  New  York 
department,  which  he  describes  as  a  regular  department  in 
which  the  company  had  a  cashier,  and  that  the  company  fur. 
nished  the  stationery  that  was  used  in  his  department.  On  refer- 
ring to  the  letters  written  in  the  case  upon  the  stationery  fur- 
nished by  the  defendant,  we  find  printed  headings,  containing 
the  name  of  the  defendant  company,  "  Portland,  Maine,"  the 
name  of  its  president,  the  date  of  incorporation  of  the  com- 
pany and  the  payments  made  to  policyholders,  together  with 
the  following :  "  Metropolitan  District,  96  Broadway,  Schem- 
merhorn  Building,  John  M.  Crane,  Manager.  J.  II.  Simon- 
ton,  Cashier."     It  thus  appears  that  the  defendant  published 
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and  held  out  to  the  public  Crane  as  its  manager  and  Simonton 
as  its  cashier. 

The  case  is  silent  as  to  whom  the  note  was  given  by  Stewart 
on  the  delivery  of  the  policy  to  him,  except  as  it  appears  in 
the  allegation  in  the  answer,  to  the  effect  that  it  was  delivered 
to  Crane  ;  but  the  next  account  we  have  of  it  is  in  the  hands 
of  the  officers  of  the  company,  for  we  find  Simonton,  its 
cashier,  writing  with  reference  to  it  notifying  Stewart  of  the 
day  that  it  will  be  presented  at  his  office  for  payment.  We 
thus  find  the  company  holding  the  note,  warning  Stewart  as 
to  the  time  it  will  become  due,  making  no  complaint  with 
reference  to  its  being  given  in  the  place  of  cash  payment,  but 
apparently  accepting  it  and  recognizing  the  contract  made  by 
its  manager  and  his  authority  to  extend  the  time  for  the  pay- 
ment of  the  premium. 

Again,  was  the  note  accepted  by  the  company  in  payment 
for  the  first  year's  premium  ?  The  cashier,  in  effect,  states  that 
it  was.  He  says :  "  Your  note  for  $123.10,  given  in  settlement 
of  premium  due  on  pol.  No.  93,094,  will  be  due  and  payable," 
etc.  It  was  given  in  settlement  of  the  premium.  Bouvier 
defines  "settlement"  to  mean  payment  in  full,  so  that  it 
would  seem  that  the  company  not  only  accepted  the  note  in 
payment  for  the  first  year's  premium,  but  in  accepting  it  and 
holding  it  the  company  recognized  the  power  and  authority 
of  Crane  to  so  contract  with  Stewart.  If  so,  the  note  had  a 
valid  inception,  and  Stewart's  life  was  insured  from  the  date 
of  the  delivery  of  the  policy  to  him. 

There  is  still  another  theory  upon  which,  we  think,  the 
plaintiff  established  a  cause  of  action,  at  least  sufficient  to 
make  it  a  question  of  fact  for  the  jury.  It  is  apparent  that 
Crane  represented  to  Stewart  that  he  had  an  insurance  and 
that  Stewart  supposed  himself  to  be  insured  from  the  letters, 
expressions  and  acts  to  which  we  have  referred.  It  is  also 
apparent  that  the  contract  was  that  Stewart  was  to  have  credit. 
This  may  be  clearly  inferred  from  Crane's  first  letter.  The 
rule  is,  that  the  knowledge  of  the  agent  is  the  knowledge  of 
the  principal,  and  it  will  be  presumed  that  the  company  knew 
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the  terms  of  the  contract  entered  into  by  its  agent,  and  either 
waived  the  provision  of  the  policy  for  immediate  payment  of 
the  premium  or  held  itself  estopped  from  setting  it  np,  for  to 
hold  otherwise  would  impute  to  it  a  fraudulent  intent  to 
deliver  and  receive  pay  for  an  invalid  instrument.  Suppose, 
instead  of  taking  a  note  for  three  months,  the  agent  had  taken 
a  note  for  one  year.  At  the  end  of  the  year  the  company 
could  present  the  note  and  enforce  payment.  It  was  given 
for  the  year's  premium,  and  yet,  under  the  defendant's  claim, 
the  insurance  policy  would  have  had  no  valid  inception  during 
that  time.  The  transaction  would  thus  be  the  procuring  of  a 
contract  to  pay  for  that  which  the  deceased  was  never  to  pos- 
sess. In  short,  it  would  be  a  fraud  upon  him.  .It  will  be 
observed  that  in  this  case  the  breach  of  the  conditions  of  the 
policy  insisted  upon  lies  at  the  threshold  of  the  contract, 
which,  if  not  then  performed,  prevents  the  formation  of  an 
enforceable  contract.  The  delivery  of  the  policy  and  the  pay- 
ment of  the  premium  were  concurrent  acts,  and  if  there  was 
a  breach  of  the  condition  it  was  in  the  concurrent  acts  which 
were  designed  to  form  the  contract,  and  yet,  notwithstanding 
this,  the  policy  was  delivered  b}r  the  agent  who  took  from 
Stewart  a  promissory  note  for  the  amount  of  the  premium  for 
the  first  year  running  three  months,  at  the  end  of  which 
time  the  company  could  enforce  payment  of  the  note  and 
still,  as  is  claimed,  avoid  any  liability  upon  its  policy  during 
that  time. 

In  the  case  of  Van  Schoick  v.  Niagara  Fire  Ins.  Co.  (68 
!N.  Y.  434)  a  policy  of  insurance  contained  a  condition  that  if 
a  building  is  insured  that  is  on  leased  land  the  same  must,  be 
specifically  represented  to  the  company  and  expressed  in  its 
policy  in  writing,  titherwise  the  insurance  will  be  void.  The 
building  insured  was  on  leased  land,  and  this  fact  was  not 
expressed  in  the  policy.  It  was  known,  however,  to  the  agent 
who  obtained  the  insurance.  In  an  action  upon  the  policy  it 
was  held  that  the  knowledge  of  the  agent  was  the  knowledge 
of  the  defendant.  When  it  accepted  a  risk  it  had  information 
that  the  building  stood  upon  leased  ground ;  that  it  was  to  be 
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presumed  that  the  defendant  had  overlooked  the  condition  and 
so  had  forgotten  to  express  the  fact  in  the  policy,  or  that  it 
waived  the  condition  or  held  itself  estopped  from  setting  it  up, 
as  to  presume  otherwise  would  be  to  impute  to  it  a  fraudulent 
intent  in  issuing  a  policy  known  to  it  to  be  invalid.  Folger, 
J.,  in  delivering  the  opinion  of  the  court,  says :  "  It  has  been 
held  over  and  over,  that  the  customary  clause  in  a  policy,  that 
it  will  not  be  binding  upon  the  insurer  until  the  premium  is 
paid  in  fact,  may  be  waived  by  parol,  or  by  act,  and  the  policy 
may  be  delivered  and  become  a  binding  contract  upon  the 
insurer,  without  payment  in  hand  of  the  premium."  Again, 
he  says,  "  In  the  first  class  of  cases,  it  has  been  thought  that 
the  fact,  that  the  insurer  delivered  to  the  insured  the  written 
contract,  as  the  consummated  agreement  between  them,  and 
did  not  then  exact  present  payment  of  the  premium  as  a  nec- 
essary precedent  to  delivery,  was  too  plainly  in  contradiction 
with  the  condition  for  prepayment,  for  it  to  be  supposed  that 
it  was  meant  by  the  insurer  or  supposed  by  either  party  that 
it  was  intended  to  make  that  condition  a  potent  part  of  the 
contract.  Such  a  provision,  it  is  said,  could  have  no  effect 
upon  the  delivered  and  perfect  contract  in  which  it  was  con- 
tained. It  would  be  imputing  a  fraudulent  intent  to  the 
defendant  in  this  case,  to  say  or  to  think  that  they  did  not 
mean  when  they  delivered  this  policy  to  the  plaintiff,  to  give 
him  a  valid  and  binding  contract  of  insurance,  or  that  they  did 
not  mean  that  he  should  believe  that  he  had  one,  or  that  they 
did  not  suppose  that  he  did  so  believe.  And  such  imputation 
can  be  avoided,  only  by  supposing  that  it  had  overlooked  this 
condition,  and  so  forgotten  to  express  the  fact  as  to  the  build- 
ing, in  writing,  upon  the  policy;  or  that  it  waived  the  condition, 
or  held  itself  estopped  from  setting  it  up.  The  condition  of 
prepayment  of  premium  is,  like  this  under  consideration,  one 
at  the  threshold  of  the  making  of  the  contract,  and  if  it  is  not 
observed,  no  valid  contract  is  made  unless  it  is  stepped  over 
or  thrust  aside.  It  is  consistent  with  fair  dealing  and  a  free- 
dom from  fraudulent  purpose,  to  hold  that  one  or  the  other 
was  done ;  that  is,  that  there  was  waiver,  or  is  estoppel." 
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In  Wood  v.  Poughkeepsie  Mut.  Ins.  Co.  (32  N.  Y.  619)  the 
condition  of  the  policy  was  that  the  insurance  shall  not  be 
binding  until  actual  payment  of  the  premium.  Porter,  J.,  in 
delivering  the  opinion  of  the  court  says :  "  Boggs  was  a  gen- 
eral agent  of  the  company.  If  he  had  waived  the  condition 
of  prepayment,  the  insurers  would  have  been  bound  by  his 
act,  though  it  was  in  violation  of  their  private  instructions. 
The  law  would  have  implied  such  waiver  if  the  policy  had 
been  delivered  by  the  agent  without  requiring  payment  of  the 
premium,  and  had  been  accepted  by  the  plaintiff  as  a  complete 
and  executed  contract." 

In  Boehen  v.  WUliarnsburgh  City  Ins.  Co.  (35  N.  Y.  131) 
the  same  condition  appeared  in  the  printed  terms  of  the  policy 
to  the  effect  that  it  should  not  be  binding  until  the  premium 
was  paid,  yet  it  was  held  that  the  delivery  by  the  agent  of  the 
policy  without  exacting  payment  of  the  premium  operated  as 
a  waiver  on  the  part  of  the  company. 

In  the  case  of  Bodine  v.  Exchange  Fire  Ins.  Co.  (51  N. 
Y.  117)  a  similar  condition  appeared  in  the  policy  and  yet  it 
was  held  that  it  could  be  waived  by  parol  by  an  agent  or  that 
such  waiver  may  be  inferred  from  circumstances.  (See,  ako, 
Trustees  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305  ;  Sheldon  v. 
Atlantic  Fire  Ins.  Co.,  26  1ST.  Y.  460;  Whited  v.  Germania 
Fire  Ins.  Co.,  76  N.  Y.  415  ;  Richmond  v.  Niagara  Fire  Ins. 
Co.,  79  N.  Y.  230;  Hastings  v.  Brooklyn  Life  Ins.  Co., 
138  N.  Y.  473;  Forward  v.  Continental  Ins.  Co.,  142  N. 
Y.  382 ;  Wood  v.  American  Fire  Ins.  Co.,  149  X.  Y.  383, 
and  Miller  v.  Life  Ins.  Co.,  12  Wall.  285.) 

Wo  think  the  court  erred  in  dismissing  the  complaint,  and 
that  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Gray  and  O'Brien,  JJ.,  dissenting,  and 
Parker,  Ch.  J.,  not  sitting. 

Judgment  reversed. 
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The  People  of  the  State  of  New  York  ex  rel.  Alonzo  A. 
Burby,  Respondent,  v.  Lansing  M.  Howland  et  al.,  Cora- 
posing  the  Town  Board  of  the  Town  of  Fort  Edward, 
Appellants. 

1.  Constitutional  Law  —  Office  of  Justice  of  the  Peace.  The 
office  of  justice  of  the  peace  in  towns  is  a  constitutional  office  and,  there- 
fore, cannot  be  abolished  by  the  legislature,  either  directly  or  indirectly, 
so  long  as  the  town  exists. 

2.  Diminution  of  Justices'  Duties  in  One  Town.  It  is  not  in  the 
power  of  the  legislature  to  enact  that  justices  of  the  peace  in  the  state  at 
large  shall  have  certain  powers  and  duties,  except  in  one  certain  town, 
and  that  there  only  they  shall  not  have  those  duties,  and  if  they  volun- 
tarily attempt  to  discharge  them,  shall  have  no  power  to  enforce  their 
judgments. 

3.  Unconstitutionality  of  Abolition  of  Justices'  Criminal  Juris- 
diction —  Town  op  Fort  Edward.  Sections  19  and  20  of  chapter  22  of 
the  Laws  of  1896,  relating  to  the  town  of  Fort  Edward  only,  which, 
while  not  in  terms  taking  from  the  justices  of  the  peace  in  the  town  the 
jurisdiction  conferred  upon  such  officers  in  the  state  at  large,  relieve  them 
t>f  the  duty  of  acting  in  criminal  matters,  either  as  a  magistrate  or  a  court, 
relieve  peace  officers  of  the  duty  of  serving  such  justices'  criminal  pro- 
cess and  executing  their  commitments,  and  withdraw  from  the  justices 
and  from  the  peace  officers  all  compensation  for  services  rendered  in  the 
justices'  criminal  matters,  are  in  conflict  with  article  6  of  the  Constitution 
and  void,  being  in  effect  an  attempt  to  abolish  the  criminal  jurisdiction  of 
the  justices  in  the  town,  which  would  be,  to  that  extent,  an  abolition  of  the 
office  itself. 

People  ex  rel.  Burby  v.  Howland,  17  App.  Div.  165,  affirmed. 

(Argued  January  24,  1898;  decided  March  8,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
August  27,  1897,  affirming  an  order  of  the  Special  Term 
directing  the  issue  of  a  peremptory  writ  of  mandamus. 

The  town  of  Fort  Edward,  in  Washington  county,  embraces 
a  territory  about  ten  miles  long  and  three  or  four  miles  wide, 
with  a  population  of  6,000  people.  It  contains  two  villages, 
Fort  Edward,  with  a  population  of  nearly  4,000,  and  embrac- 
ing a  territory  of  about  one  square  mile,  and  Fort  Miller,  a 
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very  small  place,  eight  or  nine  miles  from  Fort  Edward. 
During  the  year  1896  it  had  four  justices  of  the  peace,  of 
whom  the  relator  was  one,  and  five  constables,  and  all  these 
officers  had  duly  qualified  and  were  acting  as  such.  In  March 
of  that  year,  pursuant  to  chapter  22  of  the  Laws  of  1896, 
George  Turner,  one  of  said  justices  of  the  peace,  was  elected 
police  justice  of  said  town,  and  Charles  W.  Dean,  one  of  the 
constables,  was  elected  police  officer  thereof,  and  both  promptly 
assumed  the  duties  of  their  respective  offices  and  continued  to 
discharge  the  same  during  the  remainder  of  the  year. 

Between  the  first  of  June  and  the  fifteenth  of  October, 
1896,  the  relator,  who  was  elected  in  March,  1894,  performed 
services  for  said  town  as  a  justice  of  the  peace  in  criminal 
actions  and  proceedings,  and  on  the  12th  of  November  fol- 
lowing rendered  a  bill  therefor,  duly  verified,  to  the  town 
board,  which  refused  to  audit  any  part  thereof  for  the  reason, 
as  certified  by  the  officers  composing  the  board,  "  that  chapter 
22  of  the  Laws  of  1896  prohibits  the  audit  and  allowance  of 
the  same."  It  is  not  denied  that  the  services  were  in  fact 
rendered  or  that  the  fees  charged  are  at  the  rate  allowed  by 
law. 

Upon  a  petition  showing  these,  with  other  facts,  an  appli- 
cation was  made  by  the  relator  at  a  Special  Term  of  the 
Supreme  Court,  on  notice  to  the  members  of  the  board,  for  a 
peremptory  writ  of  mandamus  to  compel  them  to  audit  and 
allow  his  bill,  and  the  court,  after  hearing  both  parties,  granted 
the  motion  and  issued  the  writ.  The  order  granting  the  appli- 
cation having  been  affirmed  by  the  Appellate  Division  the 
defendants  appealed  to  this  court. 

Edgar  T.  Brackett  and  George  Scott  for  appellants.  A 
statute  will  be  declared  unconstitutional  only  when  it  can  be 
shown  beyond  reasonable  doubt  that  it  conflicts  with  the  fun- 
damental law ;  and  until  every  reasonable  mode  of  reconcili- 
ation of  the  statute  with  the  Constitution  has  been  resorted 
to,  and  reconciliation  has  been  found  impossible,  the  statute 
will  be  upheld.     {People  ex  rel.  v.  Bd.  Suprs.,  147  N.  Y.  1.) 
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The  act  in  question  does  not  offend  the  provisions  of  article  3, 
section  18, of  the  Constitution,  which  provides  that  "the legis- 
lature shall  not  pass  a  private  or  local  bill  in  any  of  the  fol- 
lowing cases :  Creating,  increasing  or  decreasing  fees,  percent- 
age or  allowances  of  public  officers  during  the  term  for  which 
said  officers  are  elected  or  appointed."  (Const.  X.  Y.  art  10, 
§  9 ;  Hitter  v.  B.  &  M.  R.  R.  R.  Co.,  70  X.  Y.  223 ; 
Code  Civ.  Pro.  §  2861 ;  Code  Crim.  Pro.  §§  56,  62 ;  109 
X.  Y.  170;  Sill  v.  Vil.  of  Corning,  15  X.  Y.  297;  Bran- 
don  v.  Avery,  22  X.  Y.  469 ;  People  ex  rel.  v.  Puffy, 
49  Hun,  276 ;  Astor  v.  Arcade  R.  Co.,  113  N.  Y.  93 ; 
City  of  Rochester  v.  Briggs,  50  X.  Y.  553 ;  Matter  of 
Knaust,  101  N.  Y.  194 ;  Bd.  Water  Comrs.  v.  Dwight,  101 
N.  Y.  9  ;  Ensign  v.  Barse,  107  X.  Y.  329  ;  Prentice  v. 
Weston,  47  Hun,  121 ;  People  ex  rel.  v.  Banks,  67  X.  Y. 
568 ;  69  X.  Y.  557.)  The  act  does  not  offend  the  provisions 
of  section  18  of  article  6  of  the  Constitution.  {People  ex  rel. 
v.  Terry,  108  X.  Y.  1 ;  Brandon  v.  Avery,  22  X.  Y.  469 ; 
Curtin  v.  Barton,  139  X.  Y.  505  ;  People  ex  rel.  v.  Porter, 
90  N.  Y.  68.) 

Lewis  E.  Carr  and  Edgar  Hull  for  respondent.  The  writ 
of  mandamus  was  the  appropriate  remedy  for  the  relator. 
{People  ex  rel.  v.  Suprs.  of  Delaware  Co.,  45  X".  Y.  196, 
200,  206  ;  People  ex  rel.  v.  Barnes,  114  X.  Y.  317;  People 
ex  rel.  v.  Town  Auditors  of  Elmira,  82  X.  Y.  80.)  The  act 
of  1896  offends  the  constitutional  provision  requiring  that  the 
subject  of  private  or  local  bills  shall  be  expressed  in  the  title, 
because  the  title  to  this  act  is  deceptive  and  misleading,  and 
so  within  the  mischief  the  constitutional  provision  was 
intended  to  prevent.  {Johnston  v.  Spicer,  107  X.  Y.  185 ; 
Astor  v.  Arcade  R.  Co.,  113  X.  Y.  93;  People  ex  rel.  v. 
Suprs.  of  Chautauqua,  43  X.  Y.  10 ;  People  ex  rel.  v.  Hills, 
35  X.  Y.  449 ;  Kerrigan  v.  Force,  68  X".  Y.  383 ;  Ferguson 
v.  Ross,  126  X.  Y.  459.)  The  act  of  1896  is  invalid  because 
it  in  effect  destroys  a  constitutional  office.  It  aims  to  pro- 
hibit the  justices  of  the  peace  of  the   town  of  Fort  Edward 
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from  discharging  their  duty,  and  so,  by  indirection,  brings 
about  what  the  legislature  had  no  power  to  do.  (Const.  N. 
Y.  art.  6,  §§  17,  22;  People  ex  rel.  v.  Albertson,  55  N. 
Y.  50 ;  Geraty  v.  Reid,  78  N.  Y.  64 ;  People  ex  rel.  v. 
Green,  56  N".  Y.  466 ;  Black  on  Const.  Law,  252 ;  People 
ex  rel.  v.  Nostraml,  46  N.  Y.  375 ;  Held  v.  Smoulter,  128 
Penn.  St.  324;  People  ex  rel.  v.  Keeler,  29  Hun,  175; 
State  v.  Brunst,  26  Wis.  414 ;  Warner  v.  People  ex  rel.,  2 
Den.  272 ;  Comm.  ex  rel.  v.  Mann,  5  W.  &  S.  403.)  The  act 
is  invalid  because  it  creates  in  the  town  of  Fort  Edward  a 
court,  not  local  and  of  inferior  jurisdiction,  but  equal  to,  and 
co-ordinate  with,  the  courts  recognized  in  the  Constitution. 
(Sill  v.  Vil.'of  Corning,  15  N.  Y.  297;  Brandon  v.  Avery, 
22  N.  Y.  469  ;  People  ex  rel  v.  Terry,  108  X.  Y.  1 ;  Waters 
v.  Langdon,  40  Barb.  408  ;  Geraty  v.  Reid,  78  N.  Y.  64 ; 
Fi7.  0/*  Deposit  v.  Fa/7,  5  Hun,  810 ;  Bocock  v.  Cochran,  32 
Hun,  521;  Ziegler  v.  Corwin,  12  App.  Div.  60;  Baird  v. 
Ilelfer,  12  App.  Div.  23;  Pierson  v.  Fries,  3  App.  Div. 
418.)  The  elements  of  the  act  in  question  which  are  invalid 
constitute  so  material  a  part  of  the  scheme  embodied  in  it, 
that  the  whole  act  must  fall.  (Lawton  v.  Steele,  119  N.  Y. 
226,  241 ;  People  ex  rel.  v.  Kenney,  96  N.  Y.  294,  303 ;  Mat- 
ter of  Vil.  of  Middktown,  82  N.  Y.  196 ;  Matter  of  JV.  Y. 
&  L.I.  B.  Co.,  148  N.  Y.  540 ;  Rathbone  v.  Wirth,  150  N. 
Y.  459.) 

Vann,  J.  The  question  presented  by  this  appeal  is  whether 
certain  sections  of  chapter  22  of  the  Laws  of*  1896,  entitled 
"An  act  to  provide  for  the  better  administration  of  justice  in 
the  town  of  Fort  Edward,  in  the  county  of  "Washington,"  are 
in  conflict  with  the  Constitution  of  the  state.  By  its  first 
twelve  sections  this  statute  provided  for  the  election  at  the 
annual  town  meeting  in  the  year  1896  of  a  police  justice  to 
hold  office  for  two  years,  with  a  salary  of  $300  per  year,  and 
declared  that  "  said  office  shall  be  one  of  the  town  offices  of 
said  town."     He  was  given  the  same  jurisdiction  in  all  criminal 
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cases  and  proceedings  as  is  possessed  by  justices  of  the  peace 
in  said  town,  and  it  was  made  his  duty  "to  hear,  try  and 
determine  all  criminal  cases  and  proceedings  which  a  Court  of 
Special  Sessions  has  power  to  hear,  try  and  determine."  On  or 
before  the  fifth  day  of  each  month  he  was  required  to  pay  over 
to  the  supervisor  of  the  town,  for  the  use  of  the  poor  thereof, 
all  moneys  received  by  him  for  costs,  charges,  fees  or  fines 
in  any  proceedings  before  him  for  the  month  immediately 
preceding. 

The  next  six  sections  provided  for  the  election  at  the  same 
time  of  a  police  officer  "  as  town  officer  of  said  town,"  at  a 
salary  of  $30  per  month,  with  all  the  powers,  duties  and 
liabilities  that  constables  of  said  town  "have  with  regard 
to  all  criminal  matters  and  all  proceedings  of  a  criminal 
nature."  All  fees  received  by  him  were  to  be  paid  over  once 
a  month  to  the  supervisor  for  the  use  of  the  poor  of  the  town, 
and  both  he  and  the  police  justice  were  required  to  be  resident 
electors  of  the  town.  Sections  19  and  20  of  said  act  are  as 
follows : 

"  §  19.  The  sheriff,  under  sheriff,  deputy  sheriffs,  or  con- 
stables elected  or  appointed  in  the  county  of  Washington,  or 
the  village  or  town  of  Fort  Edward,  or  any  railroad  officer  or 
detective  employed  by  any  railroad  company  whose  road 
extends  into  or  runs  through  said  county  of  Washington,  shall 
not,  as  such,  be  compelled  to  serve  within  the  town  of  Fort 
Edward,  or  village  of  Fort  Edward,  any  summons,  warrant, 
subpoena,  commitment,  order,  notice,  paper  or  process  what- 
ever, issued  or  directed  by  the  police  justice  of  said  town,  or  vil- 
lage, or  any  justice  of  the  peace  residing  or  doing  business 
therein,  in  execution  of  the  laws  of  this  state  for  the  prevention 
of  crime  and  the  punishment  of  criminal  offenders,  or  of  the 
police  laws  or  regulations  of  the  state,  or  in  any  proceedings 
collateral  to  or  connected  with  the  execution  of  such  general 
laws  or  regulations,  or  of  the  by-laws,  rules,  regulations  or 
ordinances  of  said  town,  or  of  said  village  aforesaid  ;  nor  shall 
the  county  of  Washington,  or  any  of  the  towns  therein,  or  the 
village  of  Fort  Edward,  be  chargeable  with,  or  in  any  way 
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liable  to  pay  any  such  sheriff,  under  sheriff,  deputy  sheriff, 
constable,  or  railroad  officer  or  detective,  any  fees  for  services 
rendered,  or  disbursements  paid  or  incurred,  under  or  by 
virtue  of  6uch  warrants,,  subpoenas,  commitments,  order, 
notice,  paper  or  process  whatever. 

"  §  20.  No  justice  of  the  peace  of  the  town  of  Fort 
Edward  or  police  justice  of  said  village  shall  be  compelled 
to  issue  any  summons,  warrant,  subpoenas,  commitment,  order, 
notice,  paper  or  process  whatever,  for  any  criminal  offense, 
within  said  town,  nor  shall  the  county  of  Washington,  or  any 
town  therein,  or  the  village  of  Fort  Edward,  be  chargeable 
with,  or  in  any  way  liable  to  pay  any  such  justice  of  the  peace, 
or  police  justice  of  such  village,  any  fees  for  any  services 
rendered,  or  disbursements  paid  or  incurred,  under  or  by 
yirtue  of  any  such  warrants,  subpoenas,  commitments,  orders, 
notices,  papers  or  process  whatever." 

The  object  of  this  act,  as  claimed  by  the  appellants,  is  "  the 
abolition  of  fees  and  the  consequent  saving  to  the  taxpayers  " 
of  the  town  of  Fort  Edward ;  but,  as  claimed  by  the  respond- 
ents, it  is  the  abolition  jpro  tanto,  and  by  an  indirect  method, 
of  the  office  of  justice  of  the  peace  in  said  town.  The  main 
question  presented  for  decision  is,  whether  the  sections  quoted 
above  from  the  act  of  1896  are  in  violation  of  article  6  of  the 
Constitution  of  this  state. 

That  article  establishes  the  judiciary  of  the  state  the  same 
as  previous  articles  had  established  the  legislative  and  execu- 
tive departments  of  government.  By  its  17th  section  it  pro- 
vides that  "  the  electors  of  the  several  towns  shall,  at  their 
annual  town  meetings,  *  *  *  elect  justices  of  the  peace, 
whose  term  of  office  shall  be  four  vears.  *  *  *  Justices 
of  the  peace  and  judges  or  justices  of  inferior  courts  not  of 
record,  and  their  clerks,  may  be  removed  for  cause,  after  due 
notice  and  an  opportunity  of  being  heard,  by  such  courts  as 
are  or  may  be  prescribed  b\T  law.  Justices  of  the  peace  and 
district  court  justices  may  be  elected  in  the  different'  cities  of 
this  state  in  such  manner,  and  with  such  powers,  and  for  such 
terms,  respectively,  as  are  or  shall  be  prescribed  by  law." 
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It  is  provided  by  section  20  of  the  same  article  that  "  no 
judicial  officer,  except  justices  of  the  peace,  shall  receive  to 
his  own  use  any  fees  or  perquisites  of  office  ;  "  by  section  22, 
that  "justices  of  the  peace  and"  certain  other  local  judicial 
officers  ';  in  office  when  this  article  takes  effect,  shall  hold 
their  offices  until  the  expiration  of  their  respective  terms ; " 
and  by  section  23  that  "  Courts  of  Special  Sessions  shall  have 
such  jurisdiction  of  offenses  of  the  grade  of  misdemeanors  as 
may  be  prescribed  by  law."  These  provisions,  except  sec- 
tion 22,  are  not  new  as  they  are  continued  from  the  Constitu- 
tion of  1846,  which  was  not  abolished,  but  was  revised  by  the 
convention  of  1894  and  the  subsequent  action  of  the  People. 
(See  the  Constitutions  of  1777,  §  28;  1821,  art.  IV,  §  7; 
1846,  art.  VI,  §§  11  and  17 ;  IE.  S.  110.) 

The  office  of  justice  of  the  peace  came  down  to  us  from 
remote  times.  It  existed  in  England  before  the  discovery 
of  America,  and  it  has  existed  here  practically  during  our 
entire  history,  both  colonial  and  state,  at  first  with  criminal 
jurisdiction  only,  but  for  more  than  two  centuries  past  with 
civil  jurisdiction  also.  (1  Col.  Law6,  226,  Act  of  May  6, 1691 ; 
2  Col.  Laws,  964,  Act  of  Dec.  16,  1737 ;  3  Col.  Laws,  1011, 
Act  of  Dec.  7,  1754 ;  4  Col.  Laws,  296,  Act  of  Dec.  16, 1758 ; 
5  Col.  Laws,  209,  Act  of  Feb.  16,  1771 ;  Law  Diet.  tit.  Jus- 
tice of  the  Peace,  Tomlins,  Burrill,  Black  and  Anderson.)  It 
exists  in  every  state  of  the  Union  and  is  regarded  as  of  great 
importance  to  the  people  at  large,  as  it  opens  the  doors  of 
justice  near  their  own  homes,  and  not  only  affords  a  cheap  and 
speedy  remedy  for  minor  grievances  as  to  rights  of  property, 
but  also  renders  substantial  aid  in  the  prevention  and  punish- 
ment of  crime.  The  office  as  it  now  exists  in  towns  was  estab- 
lished by  the  Constitution,  which  does  not  in  express  terms 
say  what  a  justice  of  the  peace  shall  be.  As,  however,  the 
office  was  well  known  when  the  Constitution  was  adopted,  it 
is  presumed  that  the  framers  thereof  and  the  People  meant  to 
establish  it  as  an  office  with  such  civil  and  criminal  jurisdic- 
tion, within  the  limitations  of  that  instrument,  as  the  legislature 
saw  fit  to  confer  upon  it.    As  it  has  always  had  criminal  juris- 
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diction,  and  was  an  existing  office  with  such  jurisdiction  when 
each  Constitution  was  adopted,  it  is  at  least  doubtful  whether 
the  legislature  has  any  power  to  deprive  it  of  criminal  juris- 
diction altogether,  since  that  would  tend  to  partially  abolish 
the  office  as  it  had  been  known  for  time  out  of  mind.  A  con- 
stitutional office  cannot  be  abolished  by  legislation  having  that 
result  as  a  direct  object,  although  it  has  been  held  that, 
under  the  provision  of  the  Constitution  authorizing  the 
legislature  to  create  cities  and  villages,  it  may  abolish  a 
town  altogether,  even  if  the  effect  is  to  deprive  a  justice  of 
the  peace  of  his  office.  {Matter  of  Gertum^  109  N."  Y.  170.) 
The  court,  however,  was  careful  to  bound  such  legislation  by 
the  limitation  of  good  faith  and  a  proper  constitutional  object. 
Thus,  Chief  Judge  Ruger,  in  delivering  the  opinion,  said : 
"  It  is  undoubtedly  beyond  the  power  of  the  legislature,  by 
direct  legislation,  to  abolish  the  office  of  justice  of  the 
peace  in  towns,  or  shorten  their  terms  of  office  so  long  as  the 
town  exists,  but  they  have  an  unquestioned  right  to  alter  and 
change  the  limits  of  their  jurisdiction,  or  abolish  the  town 
organization  altogether,  provided  it  be  done  in  good  faith,  and 
for  proper  constitutional  objects.  The  whole  force  and  effect 
of  the  provision  in  relation  to  justices  is  satisfied  by  enforcing 
it,  so  long  as  there  is  a  town  organization  in  existence  author- 
ized under  the  Constitution  to  elect  justices  of  the  peace  and 
requiring  the  performance  of  their  functions  in  the  govern- 
ment of  the  town." 

Not  only  is  the  office  itself  placed  beyond  the  reach  of 
hostile  legislation,  but  also  the  term  thereof,  the  method  of 
filling  it,  and,  by  implication,  the  method  of  removing  an 
incumbent.  As  was  well  said  by  the  learned  Appellate 
Division  in  deciding  this  case,  "  when  the  Constitution  has 
fixed  the  term  of  office  and  prescribed  the  cause  for  which 
and  the  method  by  which  an  incumbent  of  such  office  may  be 
removed,  such  cause  and  method  are  exclusive,  and  it  is 
beyond  the  power  of  the  legislature  to  remove  or  suspend 
him  from  office  for  anv  other  cause  or  in  anv  other  method. 
{Rathhone  v.   Wirth,  150  N.  Y.  459,  475  ;  Lowe  v.  Common- 
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wealth,  3  Mete.  [Ky.]  237  ;  Black's  Const.  Law,  255.) "    The 
Constitution  does  not  prescribe  the  powers  or  duties  of  jus- 
tices of  the  peace  in  towns,  but  leaves  that  to  be  done  by 
general  laws,  which,  hitherto,  have  been  uniform,  applying 
alike  to  all  justices  of  the  peace  in  towns  throughout  the  state. 
Their  civil  jurisdiction  is  prescribed  by  the  Code  of  Civil 
Procedure,  and  includes  most  common-law  actions  where  the 
sum  claimed  does  not  exceed  two  hundred  dollars.     (§§  2861— 
2864.)     Their  criminal  jurisdiction,  as  committing  magistrates, 
covers  crimes  of  all  grades,  and  as  justices  holding  Courts  of 
Special  Sessions,  crimes  of  the  grade  of  misdemeanor.     (Code 
Crim.  Pro.  §§  56, 62, 147, 156.)     A  justice  of  the  peace  in  towns, 
therefore,  may  be  defined  as  a  constitutional  judge  elected  by 
the  People  for  a  fixed  term,  protected  from  removal  except 
by  a  judicial  tribunal,  on  notice  and  for  cause,  with  civil  juris- 
diction in  most  actions  where  the  sum  claimed  does  not  exceed 
two  hundred  dollars,  and  with  criminal  jurisdiction  to  appre- 
hend and  commit  for  all  crimes,  and  to  try  and  convict  in 
cases  of  misdemeanor.     Does  this  define  the  position  held  by 
the  relator  as  hampered   and   limited  by  the  act  of  1896  ? 
What  does  that  act  attempt  to  do  with  justices  of  the  peace  in 
the  town  of  Fort  Edward  ?     While  it  does  not  directly  or  in 
terms  take  away  from  them  the  jurisdiction  conferred  by  law 
upon  such  officers  throughout  the  state,  the  effect  is  the  same, 
so  far  as  criminal  jurisdiction  is  concerned,  as  if  the  office 
were  absolutely  abolished.     (  Warner  v.  People^  2  Den.  272, 
281.)     In  three  respects,  each  of  which  is  essential  to  effective 
jurisdiction,  the  office  is  attacked :  1.  By   expressly  remov- 
ing the  dutv  to  enforce  the  criminal  law  either  as  a  magistrate 
or  as  a  court.     2.  By  virtually  prohibiting  all  peace  officers 
from  serving  process  or  executing  commitments.     3.  By  tak- 
ing away  all  compensation  for  services  rendered  in  criminal 
matters.     This  is  done  by  legislation  which  discriminates  in 
these  respects  against  justices  of  the  peace  in  one  town  in  the 
entire  state  and  cuts  down  the  power  of  this  constitutional 
office  in  that    town  alone,  leaving  it    unaffected  elsewhere. 
Thus  a  judicial  officer,  named  in  the  Constitution,  elected 
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for  a  terra  fixed  by  the  Constitution,  with  jurisdiction  to 
act  conferred  by  general  laws,  and  by  those  laws  entitled 
to  fees  for  his  services,  while  not  in  theory  deprived 
of  the  power  to  act,  is  practically  prevented  from  act- 
ing by  a  special  statute,  the  direct  object  of  which  is  to 
accomplish  that  result.  Can  the  legislature  leave  these 
officers  with  jurisdiction  to  act,  and  yet  not  only  relieve 
them  of  the  duty  of  acting,  but  virtually  render  judicial  action 
impossible  by  preventing  all  executive  officers  from  serving 
their  process,  and  by  depriving  them  of  all  compensation  for 
acting  ?  Is  not  this  an  interference  with  the  office  itself  ?  If 
a  substantial  part  of  the  power  of  four  justices  of  the  peace 
out  of  several  thousand  in  the  state  is  takeu  away  from  them, 
are  they  still  justices  of  the  peace  within  the  meaning  of  the 
Constitution  ?  Does  not  the  prohibition  against  taking  fees 
operate  as  a  substantial  abolition  of  criminal  jurisdiction,  and 
to  that  extent  as  an  abolition  of  the  office  itself?  (Reid  v. 
Smaulter,  128  Penn.  St.  324.)  Does  not  the  taking  away  of 
the  duty  to  act  have  the  same  effect  ?  Does  not  the  with- 
drawal of  compensation  to  peace  officers  for  acting,  as  well  as 
the  abolition  of  their  duty  to  act,  render  justices  of  the  peace 
powerless  to  discharge  their  duties,  and  to  that  extent  abolish 
the  office  ?  While  bare  jurisdiction  may  exist,  will  it  be  exer- 
cised when  it  is  no  longer  a  duty,  and,  if  exercised,  it  must  be 
without  compensation?  {Commonwealth  v.  Mann,  5  Watts 
&  S.  403,  409.)  Can  it  be  exercised  when  the  peace  officers 
are  bound  and  hamstrung  ?  A  judicial  officer  cannot  serve  his 
own  papers,  and  if  he  is  deprived  of  the  right  to  compel 
executive  officers  to  serve  them,  does  he  continue  to  be  a  judi- 
cial officer  ?  Even  if  criminal  process  were  issued  by  a  justice 
of  the  peace  in  the  town  of  Fort  Edward,  no  officer  could  be 
compelled  to  serve  it,  and,  after  a  lawful  judgment  of  con- 
viction, the  commitment  of  the  offender  might  be  of  no  avail 
for  the  want  of  some  one  to  execute  it.  The  hands  of  a 
constitutional  judge  are  thus  tied  as  completely  as  legislation 
can  tie  them,  so  far  as  the  administration  of  the  criminal  law 
is  concerned. 
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The  Constitution  created  Courts  of  Special  Sessions,  and  the 
legislature,  by  general  laws,  defined  the  criminal  jurisdiction 
of  those  courts,  authorized  justices  of  the  peace  to  hold  them* 
and  prescribed  the  compensation  they  were  to  receive  there- 
for, yet,  an  act,  applicable  only  to  a  single  town  in  the  state, 
virtually  deprives  these  constitutional  justices  of  the  power  to 
hold  these  constitutional  courts,  and  takes  from  them  the  com- 
pensation to  which,  otherwise,  they  would  be  entitled  by  law. 
While  the  legislature  has  power  to  increase  or  diminish  the 
jurisdiction  of  these  officers  generally,  can  it  confer  full 
judicial  power  upon  all,  and  yet  not  only  take  away  judicial 
duty  from  some,  but  even  render  judicial  action  by  them  prac- 
tically impossible,  without  affecting  the  office  itself  ?  If  this 
can  be  done  as  to  criminal  actions,  why  can  it  not  be  done  as 
to  civil  actions,  also,  and  thus  leave  justices  of  the  peace  offi- 
cers in  name  only  ?  It  is  conceded  that  the  legislature  cannot 
abolish  the  office  directly,  and,  if  not,  can  they  do  so  indirectly  ? 
Is  there  any  difference  between  abolishing  an  office  altogether 
and  practically  preventing  the  incumbent  from  discharging 
the  functions  thereof  ?  "  Every  positive  direction  contains  an 
implication  against  anything  contrary  to  it,  or  which  wrould 
frustrate  or  disappoint  the  purpose  of  that  provision."  (Peo- 
ple ex  rel.  Wood  v.  Drape?',  15  X.  Y.  543.)  As  was  said  by 
Judge  Allen  in  an  important  case,  u  an  act  violating  the  true 
intent  and  meaning  of  the  instrument,  although  not  within  the 
letter,  is  as  much  within  the  purview  and  effect  of  a  prohibition 
as  if  within  the  strict  letter ;  and  an  act  in  evasion  of  the  terms 
of  the  Constitution,  as  properly  interpreted  and  understood, 
and  frustrating  its  general  and  clearly  expressed  or  necessarily 
implied  purpose,  is  as  clearly  void  as  if  in  express  terms 
forbidden."  (People  ex  rel.  Bolton  v.  Albertson,  55  N".  Y. 
50,  55.)  % 

When  the  main  purpose  of  a  statute,  or  of  part  of  a  statute, 
is  to  evade  the  Constitution  by  effecting  indirectly  that  which 
cannot  be  done  directly,  the  act  is  to  that  extent  void,  because 
it  violates  the  spirit  of  the  fundamental  law.  Otherwise  the 
Constitution  would  furnish  frail  protection  to  the  citizen,  for 
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it  would  be  at  the  mercy  of  ingenious  efforts  to  circumvent  its 
object  and  to  defeat  its  commands.  The  main  purpose  of  sec- 
tions 19  and  20  of  the  act  under  consideration  was  to  so  cir- 
cumscribe justices  of  the  peace  in  one  town  of  the  state  as  to 
prevent  them  from  performing  important  official  functions,  and 
to  divert  the  business  confided  to  them  by  general  laws  to  a  new 
officer  created  by  special  act  for  the  express  purpose  of  doing 
that  business.  Thus  it  is  made  the  duty  of  the  new  police  jus- 
tice to  hear  and  determine  all  criminal  cases  which  Courts  of 
Special  Sessions  have  power  to  hear  and  determine,  and  the  jus- 
tices of  the  peace  of  the  town,  although  still  authorized  to  hold 
those  courts,  are  relieved  of  that  duty,  deprived  of  compensation 
if  they  discharge  it,  and  are  prevented  from  discharging  it 
through  inability  to  compel  peace  officers  to  obey  their  com- 
mands. The  necessary  effect  of  such  legislation  indicates  its 
object,  which  was  to  silence  the  justices  of  the  peace  and  trans- 
fer their  duties  to  the  police  justice.  We  think  it  is  not  in  the 
power  of  the  legislature  to  enact  that  justices  of  the  peace  in  the 
state  of  New  York  shall  have  certain  powers  and  duties,  except 
in  the  town  of  Fort  Edward,  and  that  there  only  they  shall 
not  have  those  duties,  and  if  they  voluntarily  attempt  to  dis- 
charge them,  shall  have  no  power  to  enforce  their  judgments. 
If  this  can  be  done  as  to  one  judicial  officer  named  in  the  Con- 
stitution, it  can  be  done  a6  to  another,  and  the  duties  imposed 
generally  upon  justices  of  the  Supreme  Court  throughout  the 
state  cannot  only  be  altogether  withdrawn  as  to  certain  justices, 
but  the  power  to  discharge  them  withdrawn  also.  The  Code  of 
Criminal  Procedure  declares  that  justices  of  the  Supreme  Court, 
justices  of  the  peace  and  certain  other  judicial  officers  shall  be 
magistrates,  and  important  criminal  powers  are  expressly  con- 
ferred upon  them,  and,  by  implication,  it  is  made  their  duty 
to  exercise  those  powers  in  a  proper  case.  (Code  Crim.  Pro. 
§§  147, 166.)  The  legislature  can,  of  course,  amend  and  change 
that  statute  by  adding  to  or  taking  from  those  powers  and 
duties,  but  can  it  so  amend  it  as  to  declare  that  it  shall  not  be 
the  duty  of  justices  of  the  Supreme  Court  residing  in  a  cer- 
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tain  district  to  act  as  magistrates,  and  that,  if  they  do  so  act, 
peace  officers  shall  not  be  compelled  to  serve  their  warrants  or 
enforce  their  commitments?  Without  directly  taking  away 
the  power,  can  the  duty  be  withdrawn  and  the  power  so  under- 
mined as  to  make  it  practically  useless,  and  the  office  still  be 
left  intact  ? 

The  object  of  a  written  Constitution  is  to  regulate,  define 
and  limit  the  powers  of  government  by  assigning  to  the  execu- 
tive, legislative  and  judicial  branches  distinct  and  independent 
powers.  The  safety  of  free  government  rests  upon  the  inde- 
pendence of  each  branch  arid  the  even  balance  of  power 
between  the  three.  Unite  any  two  of  them  and  they  will 
absorb  the  third  with  absolute  power  as  a  result.  Weaken 
any  one  of  them  by  making  it  unduly  dependent  upon  another 
and  a  tendency  toward  the  same  evil  follows.  It  is  not  merely 
for  convenience  in  the  transaction  of  business  that  they  are 
kept  separate  by  the  Constitution,  but  for  the  preservation  of 
liberty  itself,  which  is  ended  by  the  union  of  the  three  func- 
tions in  one  man,  or  in  one  body  of  men.  It  is  a  fundamental 
principle  of  the  organic  law  that  each  department  should  be 
free  from  interference,  in  the  discharge  of  its  peculiar  duties, 
by  either  of  the  others. 

Nothing  is  more  essential  to  free  government  than  the  inde- 
pendence of  its  judges,  for  the  property  and  the  life  of  every 
citizen  may  become  subject  to  their  control  and  may  need  the 
protection  of  their  power.  Not  a  contract  is  made  except  in 
reliance  upon  their  ability  to  afford  redress  if  it  is  violated. 
Men  part  with  property  upon  the  promise  of  their  fellows, 
walk  the  streets  by  day  and  sleep  in  peace  at  night  in  the  con- 
fidence that  the  silent  and  unseen  power  of  the  judiciary  is 
always  ready  to  protect  their  rights.  Any  legislation  that 
hampers  judicial  action  or  interferes  with  the  discharge  of 
judicial  functions  is  in  conflict  with  the  principles  of  the  Con- 
stitution. Whenever  a  judge,  however  humble,  is  authorized 
by  law  to  hold  a  criminal  court,  established  by  the  Constitu- 
tion, and  to  require  executive  officers  to  serve  his  warrants 
and  enforce  his  judgments,  the  legislature  cannot  leave  him 
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the  power  to  act,  and  withdraw  from  him  the  power  of  com- 
pelling obedience  to  his  lawful  mandates,  without  affecting 
his  independence  and  depriving  him  of  the  essential  powers 
of  a  judge. 

On  the  26th  of  June,  1896,  the  relator,  upon  complaint 
being  made  before  him,  issued  a  warrant  and  the  offender  was 
arrested,  tried  and  sentenced  to  imprisonment.  Thereupon 
the  justice  issued  the  usual  commitment  to  a  peace  officer  to 
take  the  person  convicted  to  the  county  jail.  But,  according 
to  section  19  of  the  act  under  consideration,  he  could  not 
require  that  officer  to  obey  the  order,  and  the  command  of  a 
judge  to  enforce  a  valid  judgment  became  no  more  than  a 
mere  request  to  do  so.  lie  was  thus  obliged  to  coax  those 
whom,  if  he  was  still  a  judge,  he  had  the  right  to  command, 
and  the  enforcement  of  a  lawful  judgment  depended  upon 
the  good  will  of  a  constable.  In  other  words,  a  judge,  acting 
according  to  law  in  every  respect,  was  by  this  legislation  made 
dependent  upon  the  favor  of  an  executive  officer  in  order  to 
have  his  lawful  commands  obeyed.  Is  any  argument  neces- 
sary, under  these  circumstances,  to  show  that  the  independence 
of  the  judge  was  destroyed  ?  The  lawful  command  of  a  judge 
is  the  command  of  the  People  of  the  state  of  New  York,  in 
their  organized  capacity  under  the  Constitution,  and  the  legis- 
lature has  no  power  to  say  directly  or  indirectly  that  such  a 
command  shall  not  be  obeyed.  While,  in  many  cases,  it  can 
take  away  the  jurisdiction  of  the  judge  altogether,  it  cannot 
leave  him  clothed  with  full  power  to  render  judgment  and 
then  prevent  him  from  causing  that  judgment  to  be  enforced 
by  saying  to  peace  officers  that  they  need  not  obey  his  lawful 
commands  unless  they  choose  to  do  so.  If  such  legislation  is 
sustained,  the  independence  of  the  judiciary  and  the  freedom 
of  the  law  will  depend  upon  the  generosity  of  the  legislature. 

While  we  hesitate,  as  every  court  should,  to  set  aside  a 
solemn  act  of  legislation,  yet  it  is  our  high  prerogative  to 
defend  the  Constitution,  and  to  protect  the  humblest  judge 
from  interference  with  his  judicial  functions  in  violation  of  its 
command.     That  duty  we  now  discharge  by  adjudging  that 
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sections  19  and  20  of  chapter  22  of  the  Laws  of  1896  are 
unconstitutional  and  void. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

O'Brien,  J.  (dissenting,  in  this  case  and  in  People  ex  rel. 
Ryan  v.  Board  of  Supervisors  of  Washington  County,  p.  295). 
The  courts  below  have  held  that  sections  nineteen  and  twenty 
of  chapter  22  of  the  Laws  of  1896  are  in  conflict  with  the 
Constitution,  and,  therefore,  null  and  void.  That  is  the  only 
question  presented  by  the  appeal.  The  act  is  entitled  "  An 
act  to  provide  for  the  better  administration  of  justice  in  the 
town  of  Fort  Edward  in  the  county  of  Washington." 

There  are  two  records  and  two  appeals  involving  the  same 
question.  They  were  heard  and  decided  below  as  one  case, 
and  may  now  be  discussed  and  reviewed  in  the  same  way. 
The  relator  Rvan  is  a  constable  of  the  town  of  Fort  Edward, 
and  also  a  deputy  sheriff.  In  December,  1896,  he  presented 
to  the  board  of  supervisors  of  Washington  county  a  bill  of 
$12.90  for  fees  charged  by  him  in  the  arrest  and  detention  of 
two  parties  charged  with  crime  in  the  town  of  Fort  Edward. 
The  board  rejected  the  claim  and  refused  to  allow  the  same 
on  the  ground  that,  by  the  terms  of  the  two  sections  of  the 
act  above  mentioned,  it  was  not  a  legal  charge  against  the 
county  or  the  town. 

The  relator  Burby  is  one  of  the  justices  of  the  peace  of  the 
town  of  Fort  Edward,  elected  in  March,  1894,  to  fill  a  vacancy 
in  an  unexpired  term  ending  the  last  of  December,  1896.  He 
presented  to  the  town  board,  in  the  month  of  November,  1896, 
a  bill  of  $24.75  for  fees  in  proceedings  before  him  as  justice 
in  certain  criminal  cases,  which  the  board  refused  to  allow  on 
the  ground  that,  by  the  terms  of  the  two  sections  above 
referred  to,  the  claim  was  not  a  legal  charge  against  the  town. 
On  looking  into  the  bill  it  will  be  seen  that  a  large  part  of  it 
consists  of  items  for  fees  and  services  in  the  arrest  and  exam- 
ination of  persons  charged  with  being  what  are  there  styled 
"  state  tramps."  The  courts  below  have  held  that  both  the 
justice  and  the  constable  were  entitled  to  peremptory  writs  of 
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mandamus  requiring  the  boards  to  audit  and  allow  the  bills, 
although  the  sections  of  the  statute  above  referred  to  declare 
that  they  are  not  legal  charges  against  the  town  or  the  county. 

The  nineteenth  section  enacts  that  no  constable  or  deputy 
sheriff  shall  be  required  to  serve  any  criminal  process  in  the 
town,  and  that  neither  the  town  nor  the  county  should  be  in  auy 
way  chargeable  for  such  services,  or  bound  to  pay  the  same. 

The  twentieth  section  provides  that  no  justice  of  the  peace 
should  be  required  to  issue  any  criminal  process  in  cases  within 
the  town,  and  that  neither  the  town  or  county  should  be 
chargeable  with  any  fees  or  services  rendered  by  a  justice  of 
the  peace  in  criminal  cases.  All  that  the  legislation  in  ques- 
tion did  was  to  relieve  the  justice  and  the  constable  from  all 
obligation  to  perform  any  duties  in  criminal  cases  arising  in  the 
town,  and,  having  relieved  them  from  the  duties,  deprived 
them  of  the  right  to  charge  the  town  or  the  county  with  fees 
for  services  which  it  was  not  their  duty  to  perform. 

The  courts  below  have  held  that  the  legislature  has  no 
power  to  do  this,  since  the  Constitution  stands  in  the  way. 
On  looking  into  the  opinion  of  the  learned  judge  at  Special 
Term,  and  then  into  that  of  the  learned  judge  who  spoke  for 
the  Appellate  Division,  it  is  quite  difficult  to  identify  the  par- 
ticular constitutional  provision  which  they  supposed  had  been 
violated  by  the  legislature  in  this  case.  The  learned  judge  at 
Special  Term  was  apparently  of  the  opinion  that  the  two 
sections  violated  that  provision  which  forbids  the  legislature 
from  passing  any  private  or  local  bill  decreasing  the  fees  or 
allowances  of  public  officers,  while  the  learned  judge  at  the 
Appellate  Division  virtually  held  that  the  sections  were  void 
because  they  practically  abolished  the  ancient  and  constitutional 
office  of  justice  of  the  peace  in  the  particular  town  in  question. 

The  act  in  question  contains  twenty-three  sections,  and  in 
order  to  properly  consider  the  questions  presented  by  this 
appeal  the  general  scope  and  purpose  of  the  act,  as  a  whole, 
must  be  kept  in  view.  It  provides  for  the  election  of  a  police 
justice  in  the  town  to  be  paid  a  salary  of  three  hundred  dol- 
lars per  year,  and  confers  upon  him  the  same  jurisdiction  in 
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criminal  cases  as  the  justices  of  the  peace  of  the  town.  It 
provides  that  the  fees  charged  and  received  by  him  in  crimi- 
nal cases  shall  be  paid  over  to  the  supervisor  and  not  applied 
to  his  own  use. 

It  then  provides  for  the  annual  election  of  a  police  officer 
at  a  fixed  compensation,  with  power  to  serve  all  criminal  pro- 
cess, and  requires  him  to  serve  all  process  issued  by  the  police 
justice  in  criminal  cases,  and  that  the  costs  and  fees  therefor 
chargeable  by  law  shall  not  be  retained  for  his  own  use,  but 
must  be  paid  over  to  the  supervisor. 

It  appears,  therefore,  that  this  rural  town,  with  a  popula- 
tion of  six  thousand  people  all  told,  and  a  territory  ten  miles 
in  length  and  three  or  four  miles  wide,  was  provided  with 
adequate  machinery  for  administering  the  criminal  law  and 
preserving  the  public  peace.  The  legislature  decided  that  both 
economy  and  efficiency  would  be  promoted  by  concentrating 
the  duties  of  examining  magistrate  and  conservators  of  the 
peace  in  this  town  in  two  persons,  and  relieving  the  justices 
of  the  peace  and  constables  from  all  duties  in  that  regard. 
That  it  was  not  a  wanton  or  arbitrary  interference  with  the 
local  affairs  of  the  town,  appears  from  a  very  significant 
affidavit  by  the  supervisor  of  the  town  and  chairman  of  the 
board  of  supervisors  of  the  county,  which  appears  in  the 
record  and  is  not  denied  or  questioned.  The  origin  and  pur- 
pose of  this  legislation  is  there  clearly  stated.  It  is  shown 
that  the  statute  was  passed  at  the  request  and  solicitation  of  a 
large  majority  of  the  people  of  the  town,  not  only  for  the 
purpose  of  better  conserving  the  cause  of  law  and  order,  but 
of  reducing  the  burden  of  taxation,  by  putting  an  end  to  the 
ill-considered  and  ill-advised  action  of  justices  of  the  peace 
and  constables  in  soliciting  and  procuring  tramps  and  vagrants 
to  be  arrested  and  committed  for  maintenance  to  the  county 
jail  for  the  sole  purpose  of  enabling  the  justices  and  con- 
stables to  present  bills  for  services  against  the  town  or  county, 
and  that  this  practice  had  become  such  a  grievous  abuse  that 
upon  more  than  one  occasion  the  Supreme  Court  had  instructed 
the  grand  juries  to  inquire  into  the  same.     Moreover,  he  states 
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that  after  the  act  became  a  law,  and  at  a  public  meeting  of 
the  voters  of  the  town,  a  resolution  was  unanimously  passed 
thanking  the  senator  and  assemblyman  representing  the  town 
in  the  legislature  for  their  aid  in  procuring  the  enactment  of 
the  law.  All  this,  however,  counts  for  nothing,  unless  the 
legislature  had  power  to  pass  the  bill  and  to  enact  the  sections 
in  question.  It  only  shows  that  the  will  of  the  People,  how- 
ever flagrant  may  be  the  abuse  which  they  attack,  or  however 
laudable  the  reform  which  they  advocate,  must  be  subordinated 
to  the  restraints  of  the  fundamental  law. 

It  appears  that  the  justices  of  the  peace  and  the  constables, 
like  the  silversmiths  of  Ephesus,  were  not  satisfied  with  the 
new  law.  It  damaged  their  business  and  reduced  the  oppor- 
tunities for  making  money,  and  they  appealed  to  the  courts 
for  protection,  and  thus  far  they  have  had  it,  since  it  has 
virtually  been  held  that,  after  a  justice  of  the  peace  or  a  con- 
stable has  been  once  installed  iu  office,  the  lawmaking  power 
of  the  state  is  powerless  to  deprive  them  of  the  opportunity 
of  earning  fees  from  the  town  or  county  in  looking  after 
tramps  and  vagrants,  and  acting  occasionally  in  the  early 
stages  of  other  cases  of  a  criminal  character.  In  this  case  the 
justice  and  constable  volunteered  to  perform  services  which  it 
was  not  their  duty  to  perform,  and  yet,  in  defiance  of  the 
express  mandate  of  the  legislature  and  of  the  will  of  the  town 
and  county,  they  have  been  awarded  compensation  to  the  same 
extent  and  in  the  same  way  as  if  the  legislature  had  never 
passed  the  act  in  question. 

The  claims  of  these  two  parties,  when  united,  were  less  than 
thirty-eight  dollars,  though  the  costs  awarded  upon  the  appli- 
cation for  the  mandamus  were  fifty  dollars,  and  it  must  be 
quite  clear  that  the  only  importance  that  the  case  could  ever 
assume  is  due  to  the  fact  that  the  parties  and  the  courts  below 
regarded  it  as  involving  an  important  question  of  constitu- 
tional law. 

This  brings  us  to  the  inquiry  as  to  what  provision  of  the 
Constitution  has  been  violated  by  the  legislature  in  the  passage 
of  this  act. 
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1.  It  does  not  increase  or  decrease  the  fees  or  allowances  of 
any  public  officer.  The  fees  of  a  justice  of  the  peace  or  a 
constable  are  just  the  same  now  in  the  town  of  Fort  Edward 
as  they  were  before  the  passage  of  the  act.  They  have  not 
been  increased  or  diminished.  The  only  change  made  is 
with  respect  to  the  persons  entitled  to  receive  them,  and  the 
uses  to  which  such  fees  may  be  applied.  The  relators  are 
affected  by  the  act  only  in  one  respect,  and  that  is  that  they  can- 
not charge  fees  to  the  town  or  county  when  they  volunteer  to 
perform  services  in  criminal  cases,  but  the  fees  are  still  the 
same.  The  volume  of  the  relators'  business  may  have  been 
diminished  by  this  legislation,  but  the  fees  of  justices  of  the 
peace  and  constables  have  not.  If  we  inquire  with  respect  to 
the  amounts  which  a  justice  of  the  peace  or  constable  may 
charge  for  any  given  service  in  the  town  of  Fort  Edward  in 
criminal  cases  now,  and  find  that  they  are  the  same  as  before 
the  passage  of  the  act,  it  must  follow  that  the  bill  did  not 
increase  or  decrease  fees.  The  police  justice  and  police  officer 
created  by  the  act  are  entitled  to  charge  the  same  fees  allowed 
before,  and  no  more,  bgt  they  must  be  paid  to  the  supervisor 
for  the  benefit  of  the  town,  since  these  two  officers  are  com- 
pensated by  fixed  salaries. 

2.  There  is  nothing  in  the  body  of  the  act  not  germane  to 
the  title.  The  two  sections  in  question  6imply  provide  that 
justices  or  constables  are  relieved  from  all  duties,  and,  there- 
fore, may  not  charge  fees  to  the  town  or  county  in  criminal 
cases.  That  such  provisions  may  properly  be  inserted  in  a 
private  or  local  bill  with  such  a  title  as  that  now  before  us,  is 
too  plain  for  argument. 

3.  The  legislature  had  power  to  create  the  police  court  in 
the  town  under  that  provision  of  the  Constitution  which 
authorizes  the  creation  of  inferior  local  courts  of  civil  and 
criminal  jurisdiction.     (Const,  art.  6,  §  18.) 

4.  The  act  does  not  in  any  sense  or  in  any  degree  abolish 
the  office  of  justice  of  the  peace.  The  act  does  not  touch  the 
power,  jurisdiction  or  authority  of  the  justice  in  the  slightest 
particular.     He  may  now  do  everything  that  he  could  have 
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done  before  the  act  was  passed.  He  can  exercise  every  power 
now  that  he  could  then.  In  ancient  times  the  office  was  an 
honorary  one  purely.  There  were  no  fees  attached  to  it,  and 
no  civil  jurisdiction.  All  that  i3  found  in  statutes,  and  I  sup- 
pose no  one  will  deny  that  the  legislature  may  repeal  or  modify 
the  statutes. 

The  Constitution,  while  recognizing  the  office  of  justice  of 
the  peace,  does  not  deal  at  all  with  either  the  jurisdiction  or  the 
fees.  All  that  is  left  to  the  legislatui  e,  and  it  may  increase  or 
diminish  either  the  one  or  the  other,  or  both,  at  pleasure.  This 
statute,  therefore,  does  not  in  the  slightest  degree  abolish  or 
attempt,  or  even  tend  to  abolish,  the  office  of  justice  of  the 
peace,  unless,  indeed,  we  hold  that  the  office  consists  of  what 
may  be  made  out  of  it  under  the  most  favorable  circumstances. 
The  business  of  hunting  down  tramps  and  vagrants  in  the  rural 
districts,  in  what  are  called  hard  times,  is  capable  of  being 
developed  into  a  very  high  state  of  perfection,  and  if  the  jus- 
tice and  constable  have  a  sort  of  vested  right  in  what  can  be 
earned  in  that  way,  in  the  nature  of  property,  beyond  the 
power  of  the  legislature,  there  must  be  certain  guarantees  in 
the  Constitution  that  have  never  been  discovered  before. 

When  we  consider  the  origin  and  history  of  the  ancient  and 
honorable  office  of  justice  of  the  peace,  it  occurs  to  me  that  it 
is  now  very  much  belittled,  if  not  disgraced,  by  the  contention 
that  it  is  destroyed  whenever  the  legislature  attempts  to  inter- 
fere with  the  opportunities  of  the  person  who  happens  to  hold 
it  for  the  time  being  of  making  money  out  of  it.  When  this 
case  is  stripped  of  all  irrelevant  argument  and  illustration,  the 
only  objection  that  can  be  urged  against  the  statute  in  question 
is  that  and  nothing  more.  The  legislature  has  relieved  the 
justice  of  a  very  6mall  part  of  his  duties,  and  has  enacted  that 
if  he  still  insisted  on  performing  them  it  should  be  without 
fees  against  the  town  or  county  as  his  predecessors  in  England 
did  centuries  ago.  That  this  was  not  only  a  constitutional, 
but,  under  the  circumstances,  a  just  and  reasonable,  exercise  of 
power,  I  cannot  doubt.  It  is  a  mistake  to  suppose  that  the 
legislature  is  prohibited  from  abolishing  the  office  of  justice  of 
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the  peace.  In  point  of  fact,  numerous  statutes  have  been 
passed  abolishing  the  office,  and  they  have  been  held  to  be 
constitutional.  (Curtin  v.  Barton,  139  N.  Y.  513.)  There 
is  scarcely  a  city  in  the  state  where  the  office  of  justice  of  the 
peace  did  not  once  exist,  but  has  been  abolished  by  some  form 
of  legislation.  The  only  provision  of  the  Constitution  upon 
the  subject  is  to  be  found  in  art.  6,  §  17,  which  simply  pro- 
vides that  the  electors  of  the  several  towns  shall,  at  their  annual 
town  meetings,  or  at  6uch  other  time  and  in  such  manner  as 
the  legislature  may  direct,  elect  justices  of  the  peace  whose 
term  of  office  shall  be  four  years.  There  is  nothing  whatever 
in  the  statute  in  question  which  in  the  slightest  degree  inter- 
feres with  the  right  of  the  electors  of  the  town  to  elect  justices 
of  the  peace  at  town  meetings,  or  that  changes  the  tenure  of 
the  office.  The  electors  must  still  elect  justices  of  the  peace  in 
the  same  way  and  for  the  same  term.  They  may  not  have  quite 
so  much  criminal  business  to  do  hereafter  as  they  have  had 
heretofore,  but  surely  that  is  no  reason  for  pronouncing  a 
solemn  act  of  the  legislature  void.  Indeed,  when  all  the  reasons 
for  holding  the  statute  invalid  are  fully  weighed  and  measured 
it  is  quite  difficult  to  treat  or  consider  them  all  seriously.  It 
is  claimed  that  this  legislation  was  enacted  for  the  purpose  of 
insidiously  undermining  the  office  of  justice  of  the  peace  in 
this  particular  town.  There  is  nothing  on  the  face  of  the  bill 
that  gives  the  slightest  color  to  this  assertion,  and  surely  we 
ought  not  to  attribute  to  the  legislators  a  purpose  or  motive  in 
the  enactment  of  a  law  that  is  not  disclosed  by  the  statute 
itself.  ( Waterloo  Mfg.  Co.  v.  Shanahan,  128  K  Y.  345.) 
The  only  purpose  that  the  legislature  had  in  the  enactment 
of  the  statute  was  to  relieve  the  taxpayers  from  claims  upon 
the  treasury  of  the  town  or  county  for  services  in  colorable 
proceedings  against  tramps,  vagrants  and  petty  criminals  —  a 
business  which,  it  seems,  had  been  developed  and  enlarged  to 
such  an  extent  as  to  become  an  abuse  and  a  scandal.  This 
was  the  moving  cause  of  the  legislation  according  to  the 
uncontradicted  affidavit  of  the  town  authorities  themselves, 
and  they  add  that  the  statute,  in  its  actual  operation,  has 
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accomplished  the  purpose  by  correcting  the  abuses.  The 
motive  and  purpose  of  the  enactment  was,  therefore,  not  only 
legal,  but  laudable.  But  this  court  has  nothing  to  do  with  the 
motives  of  the  legislature.  It  is  not  for  the  courts  to  attribute 
improper  motives  to  the  legislature  any  more  than  it  is  for  the 
legislature  to  attribute  improper  motives  to  the  courts  for  their 
judicial  action.  The  question  is  one  of  power,  and  nothing 
else.  When  that  simple  inquiry  is  divested  of  all  sentimental 
considerations,  and  the  question  divorced  from  the  vigorous 
rhetoric  and  specious  argument  in  which  it  is  beclouded,  the 
proper  solution  depends  upon  the  correctness  of  a  few  propo- 
sitions that  seem  to  me  so  plain  that  every  professional  mind 
must  accept  them. 

1.  The  legislature  had  the  power  to  provide  for  the  election 
of  a  police  justice  and  a  police  officer  in  a  town  containing  a 
considerable  village,  to  fix  their  salaries,  and  confer  upon  them 
the  powers  of  a  justice  of  the  peace  and  constable  in  criminal 
cases.  That  was  the  main  purpose  of  the  bill,  and  no  one 
seriously  questions  the  validity  of  the  law  in  that  respect. 

2.  Having  gone  so  far,  did  the  legislature  have  the  power 
to  relieve  the  people  of  the  town  from  all  legal  obligation  to 
pay  fees  for  services  in  criminal  cases,  or  compensation  to 
local  officers  other  than  the  sum  fixed  and  designated  as  sala- 
ries ?  That  is  the  power  which  it  has  exercised  in  the  two 
sections  of  this  statute  which  it  is  claimed  are  invalid,  and  I 
am  not  aware  of  any  suggestion  at  the  argument,  or  in  the 
printed  brief,  that  casts  the  slightest  doubt  upon  the  existence 
of  this  power  in  a  lawmaking  body  which  is  supreme,  except 
so  far  as  restrained  by  the  Constitution. 

3.  May  the  legislature,  when  providing  for  the  administra- 
tion of  criminal  justice  in  a  town  by  a  police  justice  and 
police  constable,  divest  or  relieve  justices  of  the  peace  from 
all  legal  obligation  or  duty  to  entertain  complaints  or  issue 
process  in  criminal  cases  ?  Inasmuch  as  every  duty  that  can 
be  performed  by  a  justice  of  the  peace  in  criminal  cases  is 
imposed  by  some  statute  or  law  enacted  by  the  legislature  the 
conclusion  would  seem  to  be  irresistible  that  the  power  which 
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enacted  the  law  may  repeal  it  or  modify  it  and  the  same 
power  that  imposed  the  duty  can  withdraw  it. 

If  the  legislature  may  lawfully  exercise  the  powers  specified 
in  these  three  propositions  then  there  can  be  no  fair  question 
with  respect  to  the  validity  of  the  statute.  That  it  does  pos- 
sess such  power  cannot,  I  think,  be  doubted,  and  to  hold  that 
the  legislation  in  question  abolishes  the  office  of  justice  of 
peace  is  little  less  than  asserting  that  an  office  is  abolished 
whenever  its  pecuniary  attractions  are  diminished  by  law. 
The  particular  justice  who  instituted  this  proceeding  pos- 
sessed after  the  passage  of  this  statute  every  right  and  power 
as  an  officer  that  he  possessed  before,  except  the  right  to 
charge  fees  to  the  town  or  county  in  criminal  cases,  and  to  say 
that  a  statute  which  affects  him  to  that  extent  only  is  void 
seems  to  me  to  be  a  proposition  that  cannot  be  seriously  dis- 
cussed, and  I  have  discussed  it  only  because  able  and  eminent 
counsel  who  has  presented  the  other  view  of  the  case  has 
evidently  the  utmost  confidence  in  the  correctness  of  his 
position  and,  moreover,  has  impressed  the  court  with  the  same 
view. 

Suppose  we  hold  this  law  to  be  constitutional  and  valid, 
will  the  office  of  justice  of  the  peace  in  the  town  of  Fort 
Edward  be  then  abolished?  Of  course  if  the  office  of  the 
relator  in  this  case  will  be  abolished  so  will  that  of  all  the 
other  justices  in  the  town  in  like  manner,  and  the  result  must 
be,  if  the  relator's  contention  is  correct,  that  hereafter  there 
can  be  no  justices  of  the  peace  in  the  constitutional  sense, 
in  the  town.  If  that  be  so,  it  must  follow  that  the  right 
to  charge  fees  to  the  town  and  county  in  criminal  cases 
is  an  essential  part  of  the  office  itself,  annexed  to  it  by 
the  Constitution  in  perpetuity  and  beyond  the  power  of 
the  legislature  to  change.  I  doubt  if  any  one  would 
seriously  urge  such  a  proposition,  and  yet  it  is  what  the 
relator's  contention  must  really  mean  when  analyzed.  That 
office  is  abolished,  or  it  is  not  abolished  by  this  legislation, 
6ince  it  is  impossible  to  conceive  of  any  middle  state  between 
regular  official  existence  and  that  statutory  death  which  it  is 
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claimed  that  the  legislature  has  inflicted  upon  these  town 
officers  in  violation  of  the  Constitution.  But  the  truth  is,  as 
every  one  must  know,  that  no  law  providing  for  the  election 
of  justices  of  the  peace  has  been  interfered  with  in  the 
slightest  degree.  They  will  still  continue  to  be  elected  just 
the  same  as  if  the  act  had  never  been  passed,  and  they  will 
still  possess  the  same  powers  and  be  authorized  to  do  precisely 
the  same  things  that  they  always  did,  except  to  draw  fees 
from  the  town  or  county  for  services  that  they  are  not 
required  to  perform.  The  town  has  elected  another  officer  at 
a  fixed  salary  to  do  the  things  that  the  relator  has  volunteered 
to  do,  so  that,  from  whatever  point  we  start,  we  come  back  again 
to  the  inquiry  whether  the  legislature  has  power  to  reduce  the 
business  of  a  justice  of  the  peace  by  relieving  him  from  all 
duties  in  criminal  matters  and  the  town  or  county  from  all 
obligation  to  pay  him  should  he  elect  to  do  the  things  which 
he  i6  no  longer  required  to  do.  When  powers  or  duties  are 
created  solely  by  statute  it  would  seem  to  be  a  plain  and 
reasonable  proposition  that  the  same  authority  that  originally 
granted  the  power  or  imposed  the  duty  may  recall  it  and  relieve 
the  officer  from  all  obligation  with  respect  to  the  duty  thus 
imposed.  The  officer  certainly  can  have  no  vested  right  in 
the  exercise  of  a  statutory  power  or  the  performance  of  a 
statutory  duty. 

It  requires  no  argument  to  show  that  the  people  of  a  town, 
through  an  act  of  the  legislature,  may  reduce  the  expenses  of 
local  government  and  lighten  the  burden  of  local  taxation, 
but,  in  order  to  do  that,  they  must  necessarily  reduce  the  busi- 
ness or  fees  of  the  officers  to  whom  the  taxes  are  paid.  The 
act  in  question  does  that  and  nothing  more,  and,  if  the  legis- 
lature has  offended  the  Constitution,  that  is  the  head  and  front 
of  the  offending.  I  cannot  bring  myself  to  believe  that  this 
court  is  warranted  in  declaring  such  a  statute,  or  any  part  of 
it,  void.  So  much  legislation  of  this  character  has  been 
enacted  that  I  fear  such  a  decision  would  form  a  precedent 
that  might  be  very  troublesome  hereafter. 

There  is  scarcely  a  volume  of  the  Session  Laws  in  which 
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legislation  of  this  character  may  not  be  found.  The  sheriffs 
and  county  clerks  are  certainly  constitutional  officers  in  at 
least  the  same  sense  as  a  justice  of  the  peace  is.  They 
were  all  formerly  and  most  of  them  still  are  compensated  by 
fees,  but  no  one  can  doubt  that  this  whole  subject  is  within 
the  scope  of  legislative  power.  The  fees  may  be  abolished 
and  a  salary,  great  or  small,  substituted  in  their  place,  and  no 
one  would  claim  that  the  office  was  abolished  because  its 
monejT  value  had  been  diminished.  Can  there  be  any  doubt 
as  to  the  power  of  the  legislature  to  provide  that  fees  in 
criminal  cases  shall  be  paid  over  to  the  town  by  the  justice  of 
the  peace  for  the  benefit  of  the  poor,  and  a  nominal  salary 
substituted  in  their  place  ?  This  would  reduce  his  income  in 
the  same  sense  that  the  act  in  question  does,  but  unless  the 
justice  had  a  vested  right  to  all  fees  prescribed  when  he  went 
into  office  the  legislation  would  be  valid. 

But,  whatever  may  be  said  about  the  justice,  clearly  the 
constable  was  not  a  constitutional  officer,  and  he  cannot  com- 
plain, even  it  his  office  was  abolished,  though  it  certainly  was 
not.  The  legislature  could  certainly  dispense  with  his  serv- 
ices as  a  peace  officer  if  it  thought  proper,  and  provide  that 
in  case  he  elected  voluntarily  to  perform  services  that  he  was 
not  bound  to  perform,  that  then  no  fees  should  be  chargeable 
for  such  services  to  the  town  or  countv.  It  has  so  declared 
in  a  separate  and  distinct  section  of  the  act,  and  how  any  pro- 
vision of  the  Constitution  was  violated  by  such  a  law  it  is  cer- 
tainly  very  difficult  to  see. 

The  power  and  duty  of  the  judiciary,  when  called  upon  to 
deal  with  the  question  of  the  validity  of  a  statute,  was  well 
expressed  by  Judge  Andrews  in  this  court  in  these  weighty 
words :  "  Only  when  required  by  the  most  cogent  reasons, 
nor,  indeed,  unless  compelled  by  unanswerable  grounds,  will 
a  court  declare  a  statute  to  be  unconstitutional."  (People  v. 
Budd,  117  N.  Y.  13.)  There  has  been,  I  think,  a  wide  depar- 
ture from  this  rule  in  dealing  with  the  statute  in  question. 
The  services  of  both  the  justice  and  constable  having  been 
performed  long  after  the  act  in  question  took  effect,  their 
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claims  were  not  valid  charges  against  the  town  or  county, 
and  the  respective  boards  to  which  they  were  presented  for 
audit  and  allowance  properly  rejected  them. 

The  order  of  the  Appellate  Division  and  that  of  the  Special 
Term,  awarding  the  mandamus  to  the  relators,  should  be 
reversed. 

All  concur  with  Vann,  J.,  for  affirmance,  except  O'Brien, 
J.,  who  reads  for  reversal,  and  Parker,  Ch.  J.,  and  Haight, 
J.,  who  concur  with  O'Brien,  J. 

Order  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  Thomas 
Ryan,  Respondent,  v.  The  Board  of  Supervisors  of  Wash- 
ington County,  Appellant. 

Unconstitutionality  of  Abolition  of  Justices'  Criminal  Jurisdic- 
tion —  Town  of  Fort  Edward  —  Deputy  8heriff.  Since  each  of  sec- 
tions 19  and  20  of  chapter  22  of  the  Laws  of  1896  is  unconstitutional  and 
void,  as  part  of  a  plan  attacking  the  constitutional  office  of  justice  of  the 
peace  in  the  town  of  Fort  Edward,  the  provisions  of  section  19  which 
undertake  to  deprive  deputy  sheriffs  of  the  right  to  fees  for  services  ren- 
dered in  the  justices'  criminal  matters  are  inoperative,  independently  of 
the  question  whether  a  deputy  sheriff  is  a  constitutional  officer. 

People  ex  rel.  Ryan  v.  Supervisors,  17  App.  Div.  165,  affirmed. 

(Argued  January  24,  1898;  decided  March  8,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
August  27,  1897,  affirming  an  order  of  the  Special  Term 
directing  the  issue  of  a  peremptory  writ,  of  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

R.  O.  Bascom  for  appellant.  The  act  is  properly  entitled. 
(  Wenzler  v.  People,  58  N.  Y.  516 ;  Sullivan  v.  Mayor,  etc., 
53  N.  Y.  652;  Sweet  v.  City  of  Syracuse,  129  N.  Y.  331; 
Astor  v.  Arcade  It.  Co..  113  N.  Y.  93.)  The  act  is  not 
offensive  to  the  provisions  of  section  18  of  article  6  of  the 
Constitution.     {Sill   v.     Vil.   of   Coming,   15   N.  Y.   297 ; 
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Brandon  v.  Avery,  22  N.  Y.  469 ;  People  ex  rel.  v.  Duffy, 
49  Hun,  276 ;  People  ex  rel.  v.  Porter,  90  N.  Y.  69 ;  Code 
Crim.  Pro.  §§  56,  57 ;  Koch  v.  Mayor,  eU.,  152  N.  Y.  72 ; 
Const.  N.  Y.  art.  6,  §  17.)  The  act  in  question  does  not 
offend  section  18  of  article  3  of  the  Constitution.  (L.  1892, 
ch.  686,  §  182  ;  People  ex  rel.  v.  Warner,  7  Hill,  81 ;  2  Den. 
272 ;  3  Am.  &  Eng.  Ency.  of  Law  [1st  ed.],  750.) 

Lewis  E.  Carr  and  Edgar  Hull  for  respondent.  The  writ 
of  mandamus  was  an  appropriate  remedy,  because  the  board 
of  supervisors  did  not  audit  the  bill,  or  attempt  to  do  so. 
(L.  1892,  ch.  686,  §  230  ;  People  ex  rel.  v.  Stiprs.  Delaware 
Co.,  45  N.  Y.  196.)  The  act  of  1896  is  invalid  because  it 
attempts  to  destroy  an  office  not  in  the  power  of  the  legislature 
to  abolish,  by  relieving  the  officer  from  the  duties  of  his  office 
and  prohibiting  him  from  receiving  his  statutory  fees  for 
services  therein.  (Code  Crim.  Pro.  §§  151,  154,  156;  Const. 
N.  Y.  art.  10,  §  1 ;  People  ex  rel.  v.  Keeler,  29  Hun,  175; 
Warner  v.  People  ex  rel.,  2  Den.  272 ;  People  ex  rel.  v. 
Draper,  15  N.  Y.  532;  People  ex  rel.  v.  Albertson,  55 
N.  Y.  51 ;  People  v.  Raymond,  37  K  Y.  428 ;  State  v. 
Brunts,  26  Wis.  414 ;  Matter  of  Mayor,  etc.,  99  N.  Y.  569 ; 
Met.  B.  of  Health  v.  Heister,  37  N.  Y.  661 ;  King\.  Hunter, 
65  N.  C.  603.) 

Vann,  J.  This  case  is  a  companion  to  one  argued  with  it 
involving  the  same  principle  and  already  decided.  {PeopUex 
rel.  Burby  v.  Howland  et  al.,  155  N.  Y.  270.)  The  relator  in 
that  case  was  a  justice  of  the  peace  of  the  town  of  Fort  Edward, 
in  "Washington  county,  while  the  relator  in  this  is  a  deputy  of 
the  sheriff  of  that  county.  Each  claimed  compensation  for 
services  rendered  in  criminal  proceedings  in  said  town,  by  the 
one  as  justice  of  the  peace  and  by  the  other  as  deputy  sheriff. 
Both  claims  were  rejected  when  presented  to  the  proper 
authorities,  not  upon  the  merits,  but  upon  the  ground  that 
there  was  no  power  to  audit  or  allow  the  same  by  reason  of 
sections  19  and  20  of  chapter  22  of  the  Laws  of  1896..  In 
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deciding  the  case  where  a  justice  of  the  peace  was  relator,  we 
held  that  those  sections  were  void  because  they  attacked  and 
partially  destroyed  an  office  protected  by  the  Constitution. 
It  is  claimed  in  this  case  that,  as  a  deputy  sheriff  is  not  a  con- 
stitutional officer,  the  act  is  valid  and  binding  as  to  him. 
Without  discussing  the  question  whether  a  deputy  sheriff  has 
any  existence  apart  from  the  constitutional  officer  who  appoints 
him,  we  recognize  no  distinction  in  principle  between  the  ease 
already  decided  and  that  now  under  consideration,  because  we 
regard  each  of  said  sections  as  a  part  of  a  plan  to  undermine 
the  office  of  justice  of  the  peace  in  the  town  of  Fort  Edward. 
We  held  in  the  other  case,  and  we  repeat  the  holding  in  this, 
that  those  sections  are  unconstitutional  and  void,  because  they 
violate  the  spirit  of  the  organic  law  of  the  state. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  O'Brien,  J.,  who  reads  for  reversal  (see 
p.  284),  and  Parker,  Oh.  J.,  and  Haioht,  J.,  who  concur  with 
O'Brien,  J. 

Order  affirmed. 


Newbold  T.  Lawrence  et  al.,  Respondents,  v.  The  Town  of 

Hempstead,  Appellant. 

1.  Town  op  Hempstead  —  Title  to  Territory.  The  ownership  of 
the  territory  of  the  town  of  Hempstead,  under  the  colonial  grant,  was  in 
the  town,  in  its  corporate  capacity,  and  not  in  the  patentees  named  in  the 
grant,  nor  in  the  inhabitants  of  the  town. 

2.  Early  Mode  of  Division.  The  early  mode  of  division,  by  the 
town  of  Hempstead,  of  its  common  lands  among  the  patentees,  or  their 
associates  or  successors,  by  a  "fencing  order,"  when  duly  made  at  a  town 
meeting,  could  operate  as  a  valid  source  of  title. 

3.  Ancient  Titles  op  Communities.  It  is  too  late,  after  the  lapse  of 
250  years,  to  criticise,  on  account  of  the  absence  of  legal  forms,  transfers 
on  which  the  titles  of  great  communities  are  based. 

4.  Presumption  as  to  Ownership.  In  the  judicial  investigation  of 
titles  derivable  from  the  informal  procedure  of  communities,  in  their 
infancy,  presumptions  should  be  allowed  to  militate  in  favor  of  whom- 
ever the  conclusion  favors  as  the  true  owner. 

5.  Marsh  and  Beach  —  Private  Ownership.  In  an  action  against 
the  town  of  Hempstead,  to  restrain  it  from  interfering  with  a  tract  of  salt 

38 


298  Lawrence  v.  Town  of  Hempstead.  [Mar., 

Statement  of  case.  [Vol.  155. 

meadow,  or  marsh  and  beach,  at  Rockaway,  forming  the  extreme  westerly 
portion  of  the  township  of  Hempstead  and  the  easterly  part  of  Rockaway 
Neck,  the  plaintiffs,  in  proof  of  their  claim  of  title,  relied  upon  a  fencing 
order  made  at  town  meeting  in  1659,  an  allotment  in  1678,  a  deed  by  the 
allottees  to  Jacob  Hicks  in  1725,  confirmatory  action  at  subsequent  town 
meetings,  and  a  partition  suit  between  the  Hicks  heirs.  The  town  insisted 
that  the  property  was  part  of  its  common  land,  of  which  it  had  never 
become  divested.  Held,  that  while  the  informalities  of  the  allotments, 
the  scantiness  of  the  records  and  the  shifting  nature  of  the  landmarks 
tended  to  confusion  and  uncertainty,  the  facts,  beginning  with  the  fencing 
order  as  the  source  of  title  to  private  ownership,  led  to  the  reasonable 
conclusion  that  the  town  had  disposed  of  the  premises,  and  that  its 
allottees  granted  them  by  the  deed  of  1725;  that  the  plaintiffs  had  made 
out  a  presumptive  title,  and  that  the  town  had  failed  to  rebut  the  pre- 
sumption and  to  show  that,  in  its  general  division  and  allotments  of  the 
common  lands  it  had  reserved  any  part  of  the  Rockaway  meadow  lands 
from  private  ownership. 

6.  Possession  —  Acts  op  Ownership.  It  was  insisted  by  the  town 
that  the  plaintiffs  never  were  in  possession  of,  nor  ever  exercised  acts  of 
ownership  over,  the  meadow  lands,  while  the  town  continually  asserted 
ownership  and,  so  far  as  possible,  was  in  possession  thereof.  It  was  found 
that  the  lands  were  incapable  of  actual  possession,  and  it  appeared  that 
they  could  be  reached  only  by  a  private  lane  over  the  Hicks  upland,  on 
which  toll  was  charged,  or  by  boats;  that  the  property  had  been  sur- 
veyed by  one  of  the  Hicks  heirs  in  1802;  that  the  townspeople,  from 
early  in  this  century,  had  gone  upon  the  marshes  to  cut  sedge  grass,  upon 
days  fixed  by  town  meetings,  and  that  within  recent  years  the  town  had 
granted  privileges  to  erect  hotels,  restaurants  and  bathing  houses  on  the 
premises,  and  licenses  to  plant  oysters  in  the  creeks  and  coves.  Held, 
that,  in  view  of  all  the  circumstances,  including  the  affirmative  act  of 
ownership  by  surveying  the  property  in  1802,  and  the  probability  that 
the  premises  did  not  represent  much  value  until  the  new  uses  to  which 
the  town  had  sought  to  put  them,  the  quiescence  of  the  Hicks  heirs  and 
of  the  plaintiffs,  while  owners  of  the  upland,  was  not  incompatible  with 
private  ownership  of  the  meadow  lands. 

Lawrence  v.  Town  of  Hempstead,  83  Hun,  614,  affirmed. 

(Argued  February  2,  1898;  decided  March  8,  1898.)     . 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  19,  1894,  upon  an  order  reversing  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term,  and  granting  a  new  trial. 

This  action  was  brought  to  quiet  the  title  to  certain  marsh 
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lands  at  Roekaway,in  the  town  of  Hempstead,  Queens  county, 
and  the  specific  relief  sought  was  an  injunction  to  restrain 
acts  of  ownership  by  the  town. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Augustus  N,  Welter  for  appellant.  The  resolution  is  not 
a  grant,  nor  does  it  pretend  or  purport  to  be  a  grant  of  the 
premises  or  of  any  premises  to  any  individual  person  or  per- 
sons, either  jointly  or  collectively.  {Sanger  v.  Merritt,  120 
N.  Y.  109 ;  131  N".  Y.  614.)  Under  a  grant,  so  indefinite  and 
uncertain  as  to  the  location  of  the  territory  granted,  the  plain- 
tiffs cannot  claim  that  their  title  is  founded  upon  a  written 
instrument.  (54  N.  Y.  377.)  The  quitclaim  deed  signed  by 
fifty-eight  men,  the  second  link  in  the  chain  of  plaintiffs1  title, 
is  equally  defective  and  inoperative  as  a  grant  or  conveyance 
of  the  locus  in  quo.  [Coleman  v.  Jf.  B.  L  Co.,  94  N.  Y. 
232 ;  Willard  on  Real  Estate,  404 ;  Jackson  v.  Iiosevelt,  13 
Johns.  97 ;  Jackson  v.  DeLancy,  13  Johns.  537 ;  Mason  v. 
White,  11  Barb.  184;  Peck  v.  Mallatns,  10  N.  Y.  509; 
Wheeler  v.  Spinola,  54  N.  Y.  377.) 

John  E.  Parsons  and  Eugene  F.  Daly  for  respondents. 
Judge  Cullen's  decision,  acquiesced  in  by  the  General  Term, 
that  a  fencing  order  and  allotment,  which  are  the  source  of 
all  titles  in  Hempstead  and  in  most  of  the  Long  Island  towns, 
make  a  good  title  as  against  the  town,  is  not  erroneous.  (San- 
ger v.  Merritt,  120  N.  Y.  109.) 

Gray,  J.  This  action  involves  the  title  to  a  tract  of  land 
in  the  town  of  Hempstead,  county  of  Queens,  on  Long  Island ; 
the  plaintiffs' claim  of  ownership  being  resisted  by  the  defend- 
ant upon  the  ground,  substantially,  that  the  property  was  a 
part  of  its  common  lands,  of  which  it  had  never  become 
divested.  No  question  has  been  raised  therein,  except  that 
which  relates  to  the  sufficiency  of  the  proofs  to  establish  the 
plaintiffs'  claim  to  the  possession  of  the  premises  as  against 
the  defendant.     None  of  the  important  facts  are  in  dispute 
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and  the  determination  of  the  controversy  depends  upon  the  cor- 
rectness of  the  legal  conclusion  which  is  deducible  therefrom. 

The  plaintiffs  acquired  the  premises  by  purchase,  at  a  sale 
in  1878,  had  in  a  partition  suit  between  the  heirs  of  Jacob 
Hicks;  to  whom  they  had  been  deeded  in  1725.  At  the 
Special  Term  of  the  Supreme  Court  the  decision  was  against 
the  plaintiffs ;  but,  at  the  General  Term,  that  decision  was 
reversed,  upon  both  the  law  and  the  facts,  and  the  plaintiffs 
were  adjudged  to  be  entitled  to  the  relief  sought. 

The  premises  comprise  some  1,500  acres  of  salt  meadow,  or 
marsh,  land  and  beach  at  Rockaway ;  the  extreme  westerly 
portion  of  the  township  of  Hempstead,  which  is  bounded  by 
the  waters  of  Hempstead  bay  to  the  eastward ;  by  the  ocean 
to  the  southward  and  to  the  northward  by  a  line  drawn  from 
the  nearest  point  of  the  waters  of  Hempstead  bay  to  the 
waters  of  Jamaica  bay  By  a  survey  made  in  1802,  the 
premises  are  shown  to  consist  of  salt  meadow,  marsh  and 
beach  ;  bounded  on  the  south  by  the  ocean,  on  the  east  by 
Hempstead  bay,  on  the  north,  in  part,  by  a  channel  opening 
into  the  bay,  known  as  Crooked  Creek,  and  on  the  west,  in 
part,  by  upland  and,  in  part,  by  what  is  known  as  u  Wells' 
("  Whelses  ")  line,"  that  being  a  north  and  south  line,  drawn 
by  a  colonial  surveyor.  They  form  the  easterly  part  of  Rock- 
away  Neck.  Originally,  the  defendant  received  its  territory 
by  patent,  in  1644,  from  William  Kiefft,  the  Dutch  governor 
of  New  Netherlands,  and  was,  subsequently,  confirmed  in  the 
grant  by  patent  from  the  English  governor,  Thomas  Dongan, 
in  1685.  The  ownership  of  the  town  lands  was  in  the  town,  in 
its  corporate  capacity,  and  not  in  the  patentees  named  in  the 
grant,  nor  in  the  inhabitants  of  the  town.  (Den tori  v.  Jackson, 
2  John.  Ch.  320.)  It  was  its  policy,  from  the  earliest  times, 
to  divide  its  common  lands  among  the  patentees,  or  their  asso- 
ciates, or  successors,  and  such  dispositions  were  made  at 
regular  town  meetings.  Its  jurisdiction,  in  that  respect,  was 
eharacterized  in  Denton  v.  Jackson,  as  "  steady,  exclusive 
and  unquestionable."  The  mode  of  the  exercise  of  that  juris- 
diction, in  ecirlier  times,  was  by  a  "  fencing  order,"  which  is 
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defined  to  be  an  order  "directing  a  certain  locality  to  be 
fenced  with  gates,  or  panels  of  fence ;  meaning  thereby  divis- 
ions so  as  to  determine  the  particular  area  which  was  to  go  to 
each  individual."  The  division  to  individuals  was  according 
to  the  number  of  gates  or  panels  specified.  That  such  a  fenc- 
ing order,  when  duly  made  at  a  town  meeting,  might  have 
operated  as  a  valid  source  of  title,  the  appellant  concedes.  It 
was  not  until  1787  that,  by  enactment  in  that  year,  (Chap.  44, 
sec.  9),  greater  formalities  were  made  requisite  in  the  execu- 
tion of  conveyances  of  estates,  other  than  at  will.  The 
informalities  in  the  early  allotments  of  the  common  lands  of 
the  town  invest  this  case  with  obvious  difficulties,  in  the 
attempt  to  discover  where  lies  the  title  in  dispute ;  but  the 
learned  justices,  who  wrote  at  the  Special  and  General  Terms, 
expressly  concur  in  the  view  that  "  it  is  now  too  late,  after  the 
lapse  of  250  years,  to  criticise,  on  account  of  the  absence  of 
legal  forms,  transfers  on  which  the  titles  of  great  communi- 
ties are  based.'9  That  such  a  view  is  as  correct  as  it  is  just, 
admits,  in  my  opinion,  of  no  reasonable  difference  in  opinion 
and  in  the  judicial  investigation  of  titles,  derivable  from  the 
informal  procedure  of  communities,  in  their  infancy,  pre- 
sumptions should  be  allowed  to  militate  in  favor  of  whomever 
the  conclusion  favors  as  the  true  owner ;  as  it  was  conceded,  in 
effect,  by  the  learned  trial  justice.  Where  Mr.  Justice  Cullen, 
however,  disagreed  with  the  contention  of  the  plaintiffs  was 
in  an  inability  to  find  that  the  fencing  order,  relied  upon  as 
an  original  basis  of  title,  included  more  than  the  upland ;  or 
that  the  town  had  ever  conveved  awav  marshes  or  beaches,  or 
meadows,  with  the  upland.  He  expressly  finds,  also,  not  only 
that  there  never  was  any  grant  of  the  premises  to  the  plain- 
tiffs' predecessors  in  interest,  but  that  the  defendant  has 
always  been  in  possession,  so  far  as  possession  was  possible. 
At  the  General  Term,  it  was  reasoned,  in  the  prevailing  opin- 
ion, that  the  evidence  of  the  town  records  showed  allotments, 
or  grants,  of  the  meadow  lands,  as  well  as  of  the  uplands,  and, 
while  the  evidence  failed  to  6how  a  fencing  of  these  marsh,  or 
meadow,  lands,  that  the  allotment  was  the  main  thing  and  the 
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fencing  was  only  intended  to  define  the  boundaries,  where  it 
was  necessary  and  possible. 

What  the  plaintiffs  rely  upon  in  proof  of  their  chain  of 
title  a,re,  first,  a  fencing  order  made  in  1659 ;  second,  an  allot- 
ment in  1678  ;  third,  a  deed  by  the  allottees  to  Captain  Jacob 
Hicks  in  1725  ;  fourth,  confirmatory  action  at  subsequent  town 
meetings  mb,  fifth,  a  partition  suit  between  the  Hicks  heirs; 
whereby  such  title  a6  Hicks  may  have  had  in  the  premises 
became  transferred  to  the  plaintiffs. 

The  point  to  reach  in  our  consideration  is,  whether  the 
town's  title  appears  to  have  been  extinguished ;  because  if  that 
does  appear  the  presumptions  are  all  with  the  plaintiffs.  The 
fencing  order  of  April  17th,  1659,  was  made  at  a  town  meet- 
ing and  provided  that  47  persons  named  were  "  to  fence  and 
inclose  Rockaway  with  the  number  of  their  gates."  In  May 
following,  there  is  a  record,  which  refers  to  the  former  order 
for  the  inclosure  of  the  town  lands  at  Rockaway  for  pasturage 
of  cattle  and  horses  and  provides  penalties  against  persons  not 
complying.  In  May,  1669,  by  another  order,  three  persons 
were  to  view  the  common  meadows  at  the  south  and  "  to  bring 
in  the  number  of  acres  of  good  meadows "  and  u  to  lay  the 
common  meadows  into  particular  allotments."  In  the  follow- 
ing month,  it  was  ordered  that  "  they  shall  lay  out  the  meadows 
to  the  uttermost  bounds  of  Hempstead,  bounds  established 
etc."  In  1676,  it  was  "  agreed  by  the  major  vote  of  the  town 
that  all  the  common  meadow  in  the  bounds  of  the  town  shall 
be  laid  out  into  allotments  to  every  man  according  to  his  right ; 
cow  meadow  excepted,"  and  three  persons  were  "  chosen  to 
lay  out  the  common  meadow  and  to  lay  out  what  upland  is  fit 
to  be  laid  out."  Finally,  in  1678,  it  was  "  agreed  by  the  major 
vote  of  the  town,"  among  other  things,  "  that  the  layers  out 
of  the  meadow  shall  require  to  lay  out  first  at  the  easternmost 
common  meadow  on  the  south  side  of  Rockaway,"  and  the 
"  lots  drawn  for  meadow  at  Rockaway,"  with  the  names  of 
forty-one  persons,  were  specified.  The  "  layers  out "  of  the 
common  meadow,  referred  to  here,  had  been  chosen  at  a  meet- 
ing in  February,  1677.     Now  Rockaway,  as  the  fact  was  found 
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by  the  trial  court,  formed  one  of  the  South  Necks  of  the  town 
of  Hempstead  and  the  property  in  question  was  the  "salt 
meadow,  or  marsh  and  beach,  which  constituted  the  easterly 
part  of  Rockaway  Neck."  The  term  "  marsh,"  as  a  modern 
word,  and  the  equivalent  to  meadow,  does  not  appear  to  have 
been  U6ed  in  the  earlier  records  of  the  town,  or  in  grants. 

It  seems  to  me  that  these  town  records  of  proceedings  not 
only  evidenced  the  inclosure  of  Rockaway  Neck  in  1659  and 
an  allotment  in  1678  of  the  meadow  lands,  which  comprehend 
the  premises ;  but  they  evidence,  as  well,  an  intention  to  allot 
generally  the  common  meadow  lands  of  the  town.  The  fact 
is  also  found,  that  there  is  no  other  record  of  an  allotment  of 
the  Rockawav  meadow  land. 

In  June,  1725,  a  deed  was  executed  to  Captain  Jacob  Hicks* 
giving  and  granting  to  him  all  the  rights,  titles,  interests,  part 
or  share  of  the  signers,  "  belonging  to  a  beach  lying  on  the 
south  side  of  the  island,  in  the  bounds  of  Hempstead  aforesaid, 
at  a  place  called  Rockaway,  bounded  as  follows:  West  by 
Whelses  ^  Wells')  line,  south  by  the  sea,  east  by  Brockleface 
Gut  and  north  by  the  Great  Crick,  together  with  all  ye  marshes 
and  other  privileges  thereunto  belonging,  or  in  anywise  apper- 
taining, to  him  ye  said  Jacob  Hicks,  his  heirs  and  assigns  for- 
ever." This  deed  was  signed  by  59  persons ;  who,  upon  the 
evidence,  as  it  was  found  below,  were  presumably  the  succes- 
sors in  interest  of  the  allottees  of  1678,  and  in  some  cases  they 
correspond  in  name  with  some  of  those  allottees.  They  were 
all  men  of  more  or  less  prominence  in  the  town,  as  the  evi- 
dence shows,  and  six  of  them  were  of  the  seven  commissioners 
selected  in  1723  to  divide  the  common  lands  of  the  town.  As 
to  the  west  boundary  "  Whelses  (or  Wells')  line,"  and  the  south 
boundary,  the  ocean,  there  arises  no  difficulty ;  but  as  to  the 
east  and  north  boundaries,  it  is  argued  that  "  Brockleface  Gut " 
and  the  "  Great  Creek  "  cannot  be  fixed  and  ascertained.  I 
think  the  plaintiffs  are  right,  however,  in  saying  that  it  is  not 
material  that  their  location  has  become  somewhat  difficult ;  for, 
with  the  westerly  and  southerly  boundaries  ascertained,  the 
easterly  and  northerly  boundaries  may  fix  themselves,  by  tak- 
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ing  any  creek  to  the  north  and  any  "  gut "  (or  inlet),  to  the 
east.  But  we  are  somewhat  aided  by  other  facts.  Stephen 
Hicks,  a  grandson,  in  1802  and  1803,  had  surveys  made  of  the 
Hicks  lands.  The  premises  in  question  were  surveyed  in 
1802  and  the  upland  in  1803,  and  the  westerly  line  of  the  for- 
mer coincided  with  the  easterly  line  of  the  latter.  The  Hicks 
upland  became  known  as  "  Hicks'  Neck,"  (now  Lawrence 
Neck),  and  is  bounded  on  the  east  by  the  meadow  land  in  ques- 
tion. The  finding  below  is  that  the  property  described  in 
the  deed  of  1725  corresponded,  substantially,  with  the  prop- 
erty embraced  in  the  survey  of  1802,  which  was  made  for 
Hicks. 

The  suggestion  of  the  appellant  that  this  deed  of  1725  may 
have  been  made  under  a  mistaken  supposition  that  the  grant- 
ors owned  the  soil,  as  the  original  proprietors  under  the  paten  t> 
has  little  plausibility.  The  town  records  show,  pretty  con- 
clusively, that  the  allotments  had  already  been  made  by  the 
town  of  the  South  Necks,  of  which  Rockaway  was  one.  Aa 
the  respondents'  counsel  observe,  it  is  unreasonable  to  believe 
that  six  of  the  leading  townsmen,  who,  as  commissioners,  were 
engaged  in  the  division  of  the  common  lands  under  the  town's 
order,  under  its  claim  of  ownership,  should  unite  in  a  deed  aa 
freeholders  only,  in  opposition  to  the  claims  of  the  town  and 
in  violation  of  their  trust. 

There  appears  to  have  been  such  confirmatory  action  on  the 
part  of  the  town,  at  certain  town  meetings,  as  to  render  it 
quite  certain  that  it  had  disposed  of  its  common  lands  upon 
the  South  Necks ;  of  which,  as  mentioned,  Rockaway,  includ- 
ing the  land  in  question,  was  one.  From  1723  down  to  1749 
and  1750,  and  while  Hicks  was  in  possession  under  his  deed,, 
the  subject  of  its  remaining,  undivided,  lauds  was  under  con- 
sideration by  the  town  and  the  South  Necks  were  expressly 
excepted,  as  having  been  already  disposed  of ;  or  they  .were 
ordered  "  to  be  and  remain  as  they  were  laid  out." 

It  is  insisted  by  the  defendant,  and  the  learned  trial  judge 
agreed  with  its  contention,  that  the  plaintiffs  never  were  in 
possession    of,   nor   ever  exercised   acts   of   ownership   over 
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the  premises ;  while  the  town  continually  asserted  ownership 
and,  so  far  as  possible,  was  in  possession  thereof.  I  do  not 
think  there  is  much  difficulty  in  meeting  this  point.  The  fact, 
as  found,  was  that  these  lands  were  incapable  of  actual  possses- 
sion.  So  far  as  the  Hicks  were  concerned,  the  lands  could 
only  be  reached  by  a  private  lane,  leading  from  the  highway 
southerly  over  the  Hicks'  upland,  or  neck,  to  the  ocean  and 
from  its  southerly  extremity  teams,  vehicles  and  cattle  would 
pass  to  and  from  the  meadow  land  in  controversy.  Of  course, 
the  lands  could  he  reached  by  boats.  For  an  affirmative  act 
of  ownership,  we  have  the  careful  survey  of  the  property, 
made  by  the  direction  of  Stephen  Hicks,  in  1802.  As  to  the 
town,  it  appears  that  the  townspeople,  from  an  early  date 
in  this  century,  appear  to  have  gone  upon  the  meadow 
lands,  or  marshes,  to  cut  the  sedge  grass,  upon  days  fixed 
by  town  meetings.  If  we  assume  that  the  town  orders  did 
refer  to  the  premises  in  dispute,  which  is  not  quite  certain 
as  a  fact,  the  public  entered  upon  them  by  way  of  the  pri- 
vate lane  over  Hicks'  Neck,  for  the  use  of  which  a  toll  was 
imposed  ;  or  by  boats.  Privileges,  within  recent  years,  were 
granted  by  the  town  to  erect  hotels,  restaurants  and  bathing 
houses  and,  also,  licenses  to  plant  oysters  in  the  creeks  and 
coves.  With  the  discovery  of  the  uses  of  sedge  grass  and  the 
possibilities  of  deriving  a  revenue  from  granting  beach  and 
water  privileges,  the  ownership  and  control  of  this  tract 
became  desirable.  But,  if  the  town  had  dispossessed  itself,  in 
former  years,  of  its  ownership  and  the  property  had  come  into 
that  of  Jacob  Hicks  by  the  deed  of  1725,  and  the  title  had 
remained  in  him  and  his  successors  in  interest,  how  could  such 
acts  of  the  town  and  its  inhabitants,  however  quiescent  the 
Hicks  family  may  have. appeared,  invalidate  their  title  ?  The 
predecessors  in  interest  of  the  plaintiffs  were  not  bound  to 
bring  suits  for  the  protection  of  their  lands  against  trespassers. 
Of  course,  the  appellant  means  no  such  thing;  but  what  is 
meant  is  that,  with  the  title  in  doubt,  such  evidence  would 
have  a  bearing  upon  the  conclusion  to  be  reached  upon  the 
facts. 

39 
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I  do  not  underestimate  the  difficulties  of  this  case  and  I 
recognize  that  it  is  not  easy  to  answer  all  the  objections  that 
can  be  raised.  The  informalities  of  the  allotments,  the  scanti- 
ness of  the  records  and  the  shifting  nature  of  the  landmarks, 
descriptive  of  such  localities,  tend  to  confusion  and  to  uncer- 
tainty, undoubtedly ;  but  the  facts,  when  summed  up,  point, 
in  my  opinion,  only  to  the  one  reasonable  conclusion,  that  the 
defendant  had  disposed  of  the  premises  in  controversy  and  that 
its  allottees  granted  them,  by  the  deed  of  1725,  to  Jacob  Hicks. 

By  the  fencing  order  of  1659,  Rockaway  Neck  was  inclosed, 
and  it  was,  unquestionably,  the  source  of  title  to  the  private 
ownership  of  the  lands  comprehended  therein.  Subsequent 
proceedings  at  the  town  meetings  showed  that  the  subject  of 
the  allotment  of  the  common  meadows  within  the  bounds 
of  the  town,  as  well  as  of  the  uplands,  was  acted  upon ; 
until,  in  1678,  we  find  the  easternmost  common  meadow,  on  the 
south  side  of  Rockaway,  allotted  to  the  41  persons  according 
to  their  drawings.  There  is  no  other  allotment  of  record  of 
this  meadow  and  there  is  nothing  to  militate  against  the  con- 
tinued ownership  of  the  allottees,  until,  in  1725,  they,  and  those 
who  were  successors  in  interest,  united  in  the  conveyance  to 
Hicks.  Before  and  since  the  conveyance  to  Hicks,  the  town 
appears  to  have  recognized  a  private  ownership  and,  for  that 
reason,  to  have  excepted  these  lands  in  its  division  of  its 
common  lands. 

There  are  certain  couvevances  of  record,  which  make  it 
pretty  clear  that  the  fencing  order  of  1659  and  the  allotment 
proceedings  of  1678  included  the  salt  meadows  adjoining  the 
Rockaway  neck  of  upland.  The  tract  conveyed  by  the  deed 
of  1725  seems  to  have  been  kept  undivided  by  the  allottees. 
If  it  was  held  in  a  common  ownership,  I  am  not  able  to  see 
how  that  fact  could  impair  the  conclusion  that  title  had  been 
acquired,  was  retained  and  was  transferred.  It  was  altogether 
probable  that  Jacob  Hicks  should  have  desired  to  acquire  the 
title  to  the  meadow,  or  marsh  land,  which  adjoined  his  upland, 
and  which  communicated  by  his  private  lane  with  the  high- 
way.    While  the  premises,  from  their  very  situation,  repre- 


1898.]  Lawbenoe  v.  Town  of  Hempstead.  307 

N.  Y.  Rep.]         Dissenting  opinion,  per  Bartlktt,  J. 

sented  a  certain  value  to  him ;  from  their  nature,  they  could 
not  have  represented  much  value  to  his  heirs ;  who,  probably, 
viewed  with  indifference,  or  in  possible  ignorance  of  their 
rights,  the  acts  of  thteir  townspeople  in  cutting  the  sedge  grass. 
But,  with  the  new  uses  to  which  the  defendant  has  sought  to 
put  them,  it  can  be  readily  seen  that  the  importance  of  an 
exclusive  ownership  would  suggest  itself  to  the  plaintiffs  and 
cause  them  to  apply  for  the  aid  of  the  court,  to  restrain  the 
defendant  from  interference  in  the  ways  described.  I  have 
reached  the  conclusion  that  the  plaintiffs  have  successfully 
supported  the  burden  of  proof,  so  far  as  to  make  out  a  pre- 
sumptive title  in  them,  and  that  the  defendant  has  failed  to 
rebut  the  presumptions,  and  to  show  that,  in  its  general  divis- 
ion and  allotments  of  the  common  lands,  it  had  reserved  any 
part  of  the  Eockaway  neck  or  meadow  lands  from  private 
ownership. 

I,  therefore,  must  advise  an  affirmance  of  the  judgment ;  but, 
under  the  circumstances,  I  should  suggest,  without  costs  against 
the  defendant. 

Bartlett,  J.  (dissenting).  I  do  not  think  the  plaintiffs 
have  sustained  the  burden  of  proof  resting  upon  them. 

They  were  obliged  to  show  by  a  preponderance  of  evidence 
that  the  original  title  of  the  town  of  Hempstead  to  the 
premises  in  question  was  vested  in  them.  There  is  much  in 
this  evidence  concerning  which  speculations  may  be  indulged, 
and  upon  which  theories  more  or  less  persuasive  could  be 
founded,  but  there  is  no  such  clearness  of  proof  as  to  estab- 
lish a  title  to  the  property  even  under  the  lax  forms  of  con- 
veyance common  in  the  town  of  Hempstead  in  the  seventeenth 
century.  It  is  clearly  established  by  the  defendant  that  it 
has  for  one  hundred  years  and  more  exercised  acts  of  dominion 
over  the  marshes,  beaches  and  meadows  comprising  the  com- 
mon property  of  the  town  lying  between  the  ocean  and  the 
premises  of  the  upland  proprietors.  These  acts,  in  so  far  as 
they  affect  the  property  in  question,  are  hostile  to  and  incon- 
sistent with  the  plaintiffs'  claim. 
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The  trial  court  found  that  neither  the  plaintiffs  nor  their 
grantors  were  ever  in  possession  of  the  premises  except  that 
about  1803  one  Stephen  Hicks,  an  ancestor  of  some  of  the  plain- 
tiffs' grantors,  caused  the  premises  to  be  surveyed,  and  about 
1875  some  of  the  descendants  of  said  Stephen  Hicks  laid 
claim  to  the  same  and  attempted  to  partition  them  among 
themselves,  and  under  this  partition  suit  a  sale  was  made  to 
plaintiffs'  ancestors  in  the  year  1878. 

The  General  Term,  in  reversing  the  judgment  of  the 
Special  Term  in  favor  of  defendant,  was  divided,  and  the 
learned  judge  who  wrote  the  prevailing  opinion  states  that  he 
reached  his  conclusion  with  "  great  hesitation." 

The  judgment  of  the  General  Term  should  be  reversed  and 
the  judgment  of  the  Special  Term  affirmed,  with  costs  to  the 
defendant  in  all  the  courts. 

Gray,  J.,  reads  for  affirmance ;  Parker,  Ch.  J.,  O'Brien, 
Haioht  and  Vann,  JJ.,  concur ;  Bartlett,  J.,  reads  for 
reversal,  and  Martin,  J.,  concurs. 

Judgment  affirmed,  and  judgment  absolute  ordered  for  the 
plaintiffs  on  the  stipulation,  but,  under  the  circumstances,  with- 
out costs. 


The  People  of  the  State  of  New  York  ex  rel.  The  Bronx 
Gas  and  Electric  Company,  Respondent,  v.  Edward  P. 
Barker  et  al.,  as  Commissioners  of  Taxes  and  Assessments 
of  the  City  aud  County  of  New  York,  Appellants. 

Appeal  to  Court  of  Appeals  —  Final  Order.  An  order  of  the 
Appellate  Division  which  not  only  reverses  an  order  of  the  Special  Term 
quashing  a  writ  of  certiorari  to  review  an  assessment,  but  also  reinstates 
the  writ  and  remits  the  proceedings  to  the  Special  Term  for  its  determina- 
tion upon  the  merits,  is  not  an  order  finally  determining  a  special  proceed- 
ing, and,  hence,  is  not  appealable  as  of  right  to  the  Court  of  Appeals. 
(Code  Civ.  Pro.  §  190.) 

People  ex  rel.  Bronx  Gas  Co.  v.  Barker,  22  App.  Div.  161,  appeal 
dismissed. 

(Argued  March  1,  1898;  decided  March  8,  1898.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  22,  1897,  reversing  an  order  quashing  a  writ  of 
certiorari  to  review  an  assessment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  M.  Ward  for  appellants. 

Alfred  B.  Cruiksfiank  for  respondent.  The  order  of  the 
Appellate  Division  is  not  appealable.  (H.  F.  Ins.  Co.  v.  Tom- 
linson,  58  N.  Y.  215 ;  Code  Civ.  Pro.  §  190.) 

Haight,  J.  The  order  appealed  from  not  only  reversed  the 
order  of  the  Special  Term  quashing  the  writ  of  certiorari,  but 
reinstated  the  writ  and  remitted  the  proceedings  to  the  Special 
Term  for  its  determination  upon  the  merits.  Such  determina- 
tion may  be  in  favor  of  the  appellants. 

The  order  appealed  from  is  not  an  order  finally  determining 
a  special  proceeding,  and,  consequently,  it  is  not  appealable  to 
this  court.     (Code  C.  P.  §  190.) 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Appeal  dismissed. 


Sarah  Nutt  v.  James  R.  Cuming,  Appellant,  Impleaded 
with  Thomas  Kerrigan  et  al. ;  Edward  L.  Carey, 
Respondent. 

1.  Mortgage  —  Foreclosure.  In  an  action  to  foreclose  a  mortgage, 
the  interests  of  parties  become  barred  and  foreclosed,  not  upon  the  entry 
of  the  judgment,  but  upon  the  sale  and  conveyance  of  the  land.  (Code 
Civ.  Pro.  §  1632.) 

2.  Relation  op  Liens  to  Surplus.  Only  liens  in  existence  at  the 
time  of  the  sale  and  conveyance  in  a  foreclosure  action  are  transferred  to 
the  surplus  moneys  arising  therefrom  ;  and  if  at  that  time  no  lien  exists, 
there  is  nothing  which  can  be  transferred  to  the  fund. 

8.  Lapse  of  Judgment  Lien  before  Foreclosure  Sale  —  Exclusion 
from  Surplus.     If  at  the  time  of  the  sale  in  a  mortgage  foreclosure 


310  Nutt  v.  Cuming.  [Mar., 

Statement  of  case.  [Vol.  155. 

action,  to  which  a  junior  judgment  lienor  was  a  party,  ten  years  have 
elapsed  since  such  party's  judgment  became  a  lien,  it  is  not  payable  out 
of  the  surplus,  even  though  the  ten  years  had  not  elapsed  at  the  time  of  the 
entry  of  judgment  in  foreclosure.  , 

4.  Execution   against  Land   after  Foreclosure  Judgment.    A  ' 

judgment  in  foreclosure,  while  final  for  all  purposes  of  review,  is  in  other 
respects  interlocutory;  and  parties  to  the  action,  having  judgment  liens 
upon  the  property,  may  sell  it  upon  execution,  notwithstanding  the 
judgment,  prior  to  the  foreclosure  sale. 

Nutt  v.  Quming,  22  App.  Div.  92,  affirmed. 

(Argued  February  28,  1888  ;  decided  March  15,  1898.) 

Appeal  by  the  defendant,  James  R.  Cuming,  from  a  final 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  November  17,  1897,  revers- 
ing an  order  of  Special  Term  affirming  a  report  of  a  referee 
in  surplus  proceedings. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Hemy  Thompson  for  appellant.  If,  without  sufficient 
proof  of  such  fact,  the  Appellate  Division  was  warranted  in 
its  inference  that  the  sale  of  the  mortgaged  premises  under 
the  final  judgment  of  foreclosure  and  sale,  entered  January  13, 
1892,  was  more  than  ten  years  after  the  recovery  and  docket- 
ing of  the  Cuming  judgment  (August  9,  1882),  that  fact 
alone  did  not  warrant  the  Appellate  Division  in  reversing  the 
order  of  the  Special  Term  and  directing  that  the  whole  sur- 
plus moneys,  as  between  Cuming  and  Carey,  should  be  paid  to 
the  latter.  {Caswell  v.  Kemp,  41  Hun,  434.)  The  action 
having  been  commenced,  notice  of  lis  pendens  filed,  the  parties 
all  brought  before  the  court,  and  judgment  having  been 
entered  within  ten  years  from  the  recovery  of  the  judgment, 
the  right  of  Mr.  Cuming  to  have  his  judgment  satisfied  out 
of  the  surplus  could  not  be  lost  by  the  mere  fact  that  the 
actual  auction  sale  under  the  decree  did  not  occur  until  more 
than  ten  years  after  the  recovery  of  judgment,  if  such  fact 
had  been  made  to  appear  in  the  record  of  this  appeal.  (Dela- 
field  Y.White,  19  Abb.  [jST.  C]  104;  FUess  v.  Buckley,  90 
N.  Y.  286 ;  People  ex  rel,  v.  Bacon,  99  N.  Y.  275  ;  Code  Civ. 
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Pro.  §  1200;  Dempsey  v.  Bush,  18  Ohio  St.  376;  Lawrence 
v.  Belger,  31  Ohio  St.  175 ;  Fort  v.  Zitmer,  31  Ohio  St.  215.) 

William  L.  Clark  for  respondent.  The  judgment  obtained 
by  James  R.  Cuming  against  Thomas  Kerrigan,  entered  and 
docketed  on  the  9th  day  of  August,  1882,  ceased  to  be  a  lien 
upon  the  mortgaged  premises  at  the  expiration  of  ten  years 
from  that  date.  (Code  Civ.  Pro.  §§  1251,  1252;  Matter  of 
Harmon^  79  Hun,  226.)  Not  only  must  execution  issue,  but 
the  sale  must  take  place  within  ten  years  in  order  to  preserve 
the  lien  of  the  judgment  unless  restrained  by  injunction  or 
writ  of  error.  (Darling  v.  Littlejohn,  12  .N*.  Y.  Supp.  205 ; 
Floyd  v.  Clark,  16  Daly,  528.) 

Haight,  J.  On  the  9th  day  of  August,  1882,  the  defend- 
ant Cuming  recovered  a  judgment  against  one  Thomas  Kerri- 
gan, which  became  a  lien  upon  real  estate  subject  to  the  lien 
of  a  mortgage  theretofore  executed,  bearing  date  the  14th  day 
of  January,  1882.  On  the  1st  day  of  October,  1891,  an  action 
was  brought  to  foreclose  the  mortgage,  which  resulted  in  the 
entering  of  the  usual  judgment  of  foreclosure  and  sale  on  the 
13th  day  of  January,  1892.  The  sale  of  the  property  under 
the  judgment  did  not,  however,  take  place  until  December, 
1896,  and  after  the  expiration  of  ten  years  from  the  entry  of 
the  Cuming  judgment.  The  Special  Term  held  that  Cuming 
was  entitled  to  have  his  judgment  paid  out  of  the  surplus 
moneys  arising  on  the  sale.  The  Appellate  Division  reversed 
this  part  of  the  order,  holding  that  the  lien  of  the  judgment 
had  ceased  to  exist  before  the  sale  took  place  under  the  fore- 
closure judgment,  and  that,  therefore,  no  lien  in  favor  of  Cum- 
ing was  transferred  to  the  surplus  moneys. 

It  is  now  claimed  that  the  foreclosure  judgment  having 
been  entered  before  the  expiration  of  the  ten  years  from  the 
entry  of  the  Cuming's  judgment  the  lien  was,  by  operation  of 
law,  transferred  to  the  surplus  moneys  that  should  arise  upon 
the  sale  of  the  premises  as  of  the  day  of  the  entry  of  the 
foreclosure  judgment,  and  that  from  that  time  he  was  barred 
and  foreclosed  of  all  right,  title,  interest  or  equity  of  redemp- 
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tion  in  the  mortgaged  premises  We  do  not  60  understand 
the  law.  The  judgment  of  foreclosure  first  determined  the 
amount  due  upon  the  mortgage.  It  then  provided  for  a  sale 
of  the  premises  at  public  auction  by  a  referee  appointed  for 
that  purpose,  who  was  directed  to  execute  and  deliver  to  the 
purchaser  a  deed,  and  out  of  the  moneys  arising  from  the 
sale  to  pay  the  fees,  expenses,  taxes  and  allowance  to  attor- 
neys, and  then  the  amount  due  upon  the  mortgage.  The 
surplus  arising  from  the  sale  it  required  to  be  paid  over  to  the 
chamberlain  of  the  city  of  New  York,  subject  to  the  further 
order  of  the  court.  It  then  adjudged  "  that  the  defendants 
and  all  persons  claiming  under  them,  or  any,  or  either  of 
them,  after  the  filing  of  such  notice  of  pendency  of  this 
action,  be  forever  barred  and  foreclosed  of  ail  right,  title, 
interest  and  equity  of  redemption  in  the  said  mortgaged 
premises  so  sold  or  any  part  thereof."  It  will  thus  be 
observed  that  under  the  provisions  of  the  judgment  the  right, 
title  and  interests  of  the  defendants  became  barred  and  fore- 
closed, not  upon  the  date  of  the  entry  of  the  judgment,  but 
from  and  after  the  sale  of  the  premises  and  the  conveyance 
made  thereunder. 

The  Code,  after  specifying  the  various  steps  necessary  to  be 
taken  in  the  foreclosure  of  a  mortgage,  provides  that  "  A  con- 
veyance upon  a  sale,  made  pursuant  to  a  final  judgment,  in  an 
action  to  foreclose  a  mortgage  upon  real  property,  *  *  * 
is  as  valid,  as  if  it  was  executed  by  the  mortgagor  and  mort- 
gagee, and  is  an  entire  bar  against  each  of  them,  and  against 
each  party  to  the  action  who  was  duly  summoned,  and  every 
person  claiming  from,  through,  or  under  a  party,  by  title 
accruing  after  the  filing  of  the  notice  of  pendency  of  the 
action."  (§  1632.)  Here  the  legislature  gives  to  the  convey- 
ance the  same  force  and  effect  that  is  given  by  the  judgment. 
One  is  in  harmony  with  the  other. 

Rule  64  of  the  General  Rules  of  Practice  provides  that 
"  On  filing  the  report  of  the  sale  any  party  to  the  suit,  or  any 
person  who  had  a  lien  on  the  mortgaged  premises  at  the  time 
of  the  saU,  upon  filing  with  the  clerk  where  the  report  of 
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sale  is  tiled  a  notice,  stating  that  he  is  entitled  to  such  surplus 
moneys  or  some  part  thereof,  and  the  nature  and  extent  of  his 
claim,  may  have  an  order  of  reference,"  etc.  It  is  the  lien 
existing  at  the  time  of  the  sale  that  is  transferred  to  the  sur- 
plus moneys  arising  therefrom.  If,  at  that  time,  no  lien  exists, 
there  is  nothing  which  can  be  transferred  to  the  fund.  Judg- 
ments over  ten  years  old  cease  to  be  liens  upon  real  estate, 
and,  consequently,  are  not  payable  out  of  the  surplus.  {Floyd 
v.  Clark,  16  Daly,  528 ;  Flies*  v.  Buckley,  90  N.  Y.  286 ; 
I.  &  T.  Nat.  Bank  v.  Quackenhush,  143  X.  Y.  567 ;  Tufts 
v.  Tufts,  18  Wend.  621 ;  Graff  v.  Kips,  1  Edwards  Ch.  619  ; 
Roe  v.  Swart,  5  Cowen,  294.) 

A  mortgage  upon  real  property  may  be  foreclosed  and  the 
lands  sold  under  the  statute  without  an  action.  An  action 
may  be  maintained  to  bar  and  foreclose  all  persons  claiming 
an  interest  in  or  an  equity  of  redemption,  and  for  a  sale  of  the 
lands  for  the  purpose  of  paying  the  indebtedness  due  upon  the 
mortgage.  The  chief  object  is  the  collection  of  the  indebted- 
ness, which  can  be  effected  only  by  a  sale.  A  judgment 
entered  in  a  foreclosure  action  is  final  for  all  purposes  of 
review,  but  in  other  respects  it  is  interlocutory.  All  of  the 
proceedings  for  the  sale,  including  the  advertising  of  the  notice 
and  the  confirmation  of  the  sale,  take  place  thereafter.  The 
provision  barring  others  of  their  interest  in,  or  of  their  rights 
of  equity  of  redemption  in  the  mortgaged  premises,  of  neces- 
sity relates  to  the  final  concluding  act,  that  of  a  sale  of  the 
premises.  Until  that  time  the  mortgagee  or  the  owner  of  the 
equity  of  redemption  may  redeem,  and  persons  having  judg- 
ment liens  thereon  may  sell  upon  execution,  notwithstanding 
the  judgment,  but,  as  soon  as  the  sale  is  made,  confirmed,  and 
conveyance  delivered,  that  provision  of  the  judgment  becomes 
operative  and  of  full  force,  and  the  parties  to  the  action  are 
forever  thereafter  barred  and  foreclosed  of  all  their  right, 
title,  interest  and  equity  of  redemption. 

The  other  questions  involved  were  properly  disposed  of  by 
the  Appellate  Division. 

The  order  should  be  affirmed,  with  costs. 
40 
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O'Brien,  J.  (dissenting).  The  question  involved  in  this 
appeal  is  whether  the  owner  of  the  equity  of  redemption  or  a 
judgment  creditor  is  entitled  to  surplus  money  arising  from  a 
sale  of  real  estate  under  a  judgment  of  foreclosure  of  a  prior 
mortgage.  The  referee  and  the  Special  Term  have  awarded 
the  moneys  to  the  judgment  creditor,  but  the  Appellate 
Division  has  reversed  the  order  and  awarded  them  to  the 
owner  of  the  equity  of  redemption. 

The  mortgage  foreclosed  was  recorded  January  14,  1882; 
the  judgment  was  docketed  August  9,  1882.  The  present 
owner  of  the  equity  of  redemption  purchased  the  premises 
from  the  mortgagor  and  judgment  debtor  September  26,  18S2, 
subject,  of  course,  to  the  prior  mortgage  and  judgment.  The 
plaintiffs  action  to  foreclose  her  mortgage  was  commenced 
October  1,  1891,  and  final  judgment  was  entered  January  13, 
1892.  It  it  said  that  the  sale  on  this  judgment  did  not  take 
place  until  nearly  live  years  afterwards;  that  is  to  say,  in 
December,  1896,  though  there  is  no  proof  in  the  record  of 
that  fact,  or  any  finding  that  concludes  the  present  judgment 
creditor. 

The  ground  upon  which  the  learned  court  below  reversed  the 
Special  Term  and  referee  was  that  the  judgment  was  more 
than  ten  years  old  at  the  time  of  the  sale,  though  it  was  much 
less  than  that  when  the  foreclosure  action  was  commenced  and 
the  judgment  entered. 

It  should  be  noted  that  the  party  to  whom  the  surplus 
moneys  were  finally  awarded  by  the  court  below,  as  owner  of 
the  equity  of  redemption,  acquired  his  title  subject  to  this 
very  judgment  and,  presumptively,  was  allowed  to  retain 
sufficient  of  the  purchase  price  to  discharge  this  judgment  so 
that  in  equity  he  has  now  in  his  hands  the  money  of  the 
debtor  to  pay  the  judgment  and  he  is  not  only  allowed  to 
retain  it,  but  gets  the  surplus  besides. 

This  result  certainly  is  not  equity  or  justice,  and  the  tendency 
of  the  mind  is  not  to  accept  it  very  readily,  but  to  inquire 
whether  it  is  founded  upon  some  fallacy  or  error. 

It  seems  to  me  that  it  is  and  that  it  can  be  plainly  pointed 
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out.  It  consists  primarily  in  the  assumption  that  the  respective 
rights  of  claimants  for  the  surplus  money  are  to  be  determined 
by  the  existence  of  a  technical  statutory  lien  at  the  time  of  the 
sale  which,  as  in  this  case,  may  have  taken  place  years  after 
the  judgment  which  determined  the  action  and  the  rights  of 
the  parties.  There  is  no  authority  for  that  proposition,  and 
it  is  not  based  upon  reason  or  justice.  There  is  no*  more  reason 
or  law  for  that  than  there  is  for  saying  that  their  rights  depend 
upon  the  situation  existing  when  the  distribution  of  the  sur- 
plus is  made,  or  the  proceedings  for  that  purpose  commenced, 
which  likewise  may  be  years  after  the  sale.  .  If  the  ten  years 
have  then  elapsed,  the  lien  of  the  judgment  has  ceased,  and 
the  creditor  is  not  entitled  to  share  in  the  surplus,  if  it  be  true 
that,  under  the  same  circumstances,  it  ceased  at  or  before  the 
6ale.  The  limitation  of  ten  years  for  the  lien  of  a  judgment 
upon  land  must  have  the  same  effect  whether  that  period 
elapsed  before  the  sale  or  after  the  sale  and  before  the  pro- 
ceedings for  distribution.  If  the  right  of  the  judgment  cred- 
itor to  share  in  the  surplus  is  lost  in  the  one  case,  it  must  be 
in  the  other.  In  both  cases  the  statutory  lien  is  lost,  and,  on 
the  principle  of  the  decision  now  before  us,  the  right  to  share 
in  the  surplus  must  be  lost  also.  It  is  not  perceived,  there- 
fore, why  the  sale  is  fixed  as  the  time  when  the  rights  of  the 
parties  are  determined. 

The  sale  is  a  mere  executive  or  ministerial  act,  supplemental 
to  and  in  execution  of  the  judgment.  It  adjudges  nothing 
that  has  not  been  adjudged  before.  It  determines  no  rights 
affecting  liens  that  have  not  been  determined  by  the  judgment. 
It  simply  carries  the  judgment  into  effect.  Hence,  the  action 
and  the  judgment  is  what  determines  the  rights  of  the  parties. 
Any  one  who  is  a  party  to  the  judgment,  having  rights  when 
it  is  entered,  does  not  lose  those  rights  by  the  lapse  of  time 
between  the  entry  and  the  execution  of  it. 

The  main  argument  for  depriving  this  creditor  of  all  share 
in  the  surplus  is  that  he  should  have  issued  execution  on  his 
judgment,  and  that  he  could  have  done  that  even  after  entry 
of  the  decree.     If  the  judgment  meant  anything  at  all,  it 
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adjudged  that  his  lien  was  forever  barred  and  foreclosed. 
That  was  the  reason  for  making  him  a  party ;  that  was  the 
relief  demanded  against  him  and  secured  by  the  judgment. 
The  decree  spoke  as  of  the  date  of  its  entry,  and  not  from  a 
time  five  years  later  when  the  sale  was  had.  Whatever  effect 
a  judgment  has,  attaches  to  the  parties  from  the  moment  of 
its  entry,  and  is  not  postponed  to  a  time  when  it  is  executed. 
So  the  judgment  of  foreclosure  adjudged  that  the  real  estate 
be  sold  free  and  clear  from  all  junior  liens,  and  it  has  the 
effect  of  barring  them  from  the  time  it  was  perfected.  When 
a  defendant  is  thus  barred  and  foreclosed,  I  take  it  to  mean 
that  he  can  do  nothing  more.  He  must  stop  where  he  is  and 
await  the  distribution  of  the  surplus.  If  he  can  do  anything 
and  everything  after  the  judgment  that  he  could  before,  then 
it  simply  had  no  effect  upon  him  whatever.  If  this  judg- 
ment creditor  could  issue  execution  after  the  judgment,  then 
certainly  the  owner  of  a  junior  mortgage  could  bring  6uit  to 
foreclose,  the  widow  could  proceed  to  have  her  dower  admeas- 
ured and  the  heir  at  law  could  bring  partition.  Thus,  the 
property  of  which  the  court  had  taken  charge  and  had  directed 
its  own  officer  to  sell,  to  the  end  that  the  proceeds  might  be  dis- 
tributed among  all  parties  entitled  to  it,  is  assailed  from  every 
direction  by  a  multitude  of  conflicting  claimants  who  were 
parties  to  the  action  and  bound  by  the  judgment.  Such 
unseemly  proceedings  with  respect  to  property  in  the  custody 
of  the  court  by  parties  who  had  their  day  in  court,  would 
seem  to  me  very  much  like  a  contempt  of  its  authority  and 
wholly  inadmissible,  after  a  judgment  which  barred  their  liens 
and  remitted  them  to  a  claim  for  the  surplus.  So,  in  my 
opinion,  it  is  not  correct  to  say  that  junior  incumbrancers,  who 
were  parties  to  the  judgment,  may  nevertheless  proceed,  after 
its  entry,  to  enforce  their  claims  at  law.  If  they  can,  then  it 
follows  that  the  judgment  had  not  the  slightest  effect  upon 
their  rights.  Moreover,  when  a  statute  says  that  the  lien  of  a 
judgment  ceases  after  ten  years,  the  limitation  refers  to  the 
land  as  such,  and  has  no  reference  to  surplus  money. 

My  difficulty  with  this  case  is  that  it  has  been  held,  not 
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only  that  junior  incumbrancers  may-  do  this  very  thing,  but 
that  they  must  do  it  or  lose  their  liens.     This  proposition  is 
urged  as  a  reason  for  holding  that  the  creditor  in  this  case 
had  a  remedy  which  he  neglected  to  take,  and  it  involves  the 
necessity  of  asserting  that  he  was  not  barred  by  the  judgment, 
though  it  said  he  was  in  plain  terms,  but  by  the  sale  which  was 
five  years  afterwards.     Just  the  contrary  to  that  has  been 
decided  by  this  court  as  we  shall  see  hereafter.    A  proceeding 
to  distribute  surplus  moneys  is  a  proceeding  in  equity  governed 
solely  by  equitable  principles,  and  there  are  many  cases  where 
a  party  may  be  entitled  to  share  in  the  fund  who  has  no  statu- 
tory lien  whatever.    The  case  of  a  legacy  chargeable  upon  the 
land  is  a  familiar  example.    {Delafield  v.  White,  19  Abb.  [N.  C] 
105.)     "Wherever  the  facts  will  warrant  the  filing  of  a  bill  in 
equity  to  declare  a  lien  on  the  fund  the  party  may  have  the 
same  relief  in  proceedings  to  distribute  surplus  moneys.    (  Crom- 
bie  v.  Roxenstock,  19  Abb.  [N.  C]  312 ;  N.  Y.  Life  Ins.  Co. 
v.  Mayer,  Id.  92 ;  affd.,  108  N.  Y.  655.)     Of  course,  if  a 
judgment  creditor  whose  judgment  is  more  than  ten  years  old 
at  the  time  of  the  sale  cannot  share  in  the  surplus,  he  cannot 
bid  at  the  sale  upon  the  basis  of  his  judgment,  since  he  has  no 
lien.     The  principle  decided  in  this  case  must  produce  another 
very  curious  result,  and  that  is  that  an  insolvent  owner  of 
the  equity  of  redemption,  who  owes  thousands  of  dollars  to 
judgment  creditors,  must,  nevertheless,  be  awarded  the  sur- 
plus moneys  if  he  can  show  that  at  the  time  of  the  sale  more 
than  ten  years  had  elapsed  6ince  the  docketing  of  the  judg- 
ments.    Such  a  proposition  must  disturb  our  sense  of  justice, 
and  it  is  not  helped  much  if  we  say  that  the  creditor  may  pur- 
sue the  debtor  afterwards  in  some  other  wav  to  reclaim  what 
ought  to  have  been  awarded  to  him  on  the  distribution.    Such 
an  unreasonable  and  unjust  result  is  avoided  by  the  applica- 
tion of  a  very  plain  principle,  which  seems  to  me  to  control 
this  case.     An  action  to  foreclose  a  mortgage  is  in  the  nature 
of  an  action  in  rem  in  a  court  of  equity.     The  purpose  of  it  is 
to  subject  the  land  to  sale  and  to  distribute  the  proceeds  to  the 
parties  entitled  to  it.     It  is  a  favorite  doctrine  of  that  court 
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that  when  it  has  once  acquired  jurisdiction  of  the  parties  and 
the  subject-matter  of  the  action  it  will  not  permit  a  right  or  a 
lien,  whether  legal  or  equitable,  to  be  lost  by  the  lapse  of  time, 
however  long,  between  the  commencement  of  the  action  and  the 
final  termination  of  all  the  proceedings.  It  seizes  upon  every 
right  or  claim  as  it  exists  when  the  jurisdiction  attaches,  and 
holds  it  to  the  end  for  the  benefit  of  the  proper  party.  This 
rule  has  been  ignored  in  the  order  now  under  review.  When 
the  court  took  jurisdiction  of  the  property  and  of  this  cred- 
itor with  his  judgment,  it  found  a  perfect  lien  existing  which 
entitled  him  to  share  in  the  proceeds  of  the  sale.  That  lien 
was  as  much  the  subject  of  its  care  as  that  of  the  prior  mort- 
gage. It  could  preserve  that  lien  and  transfer  it  to  the  pro- 
ceeds of  the  sale,  just  as  well  as  it  could  that  of  the  mortgage. 
The  lien  not  only  existed  when  the  jurisdiction  attached,  but 
when  the  decree  was  entered,  and  for  long  after.  But  not- 
withstanding all  this  it  is  now  contended  that  equity  was  not 
competent  to  save  the  lien  from  destruction  by  the  mere  lapse 
of  time,  and  so  it  was  lost ;  that  the  creditor  made  a  mistake 
in  trusting  to  the  all-powerful"  arm  of  equity,  and  that  he 
should  have  called  in  to  its  aid  the  purely  legal  process  of  exe- 
cution during  the  pendency  of  the  proceedings  and  before  the 
ten  years  had  expired,  though  a  court  of  equity  had  full 
charge  of  every  interest  in  the  case.  I  cannot  believe  that  this 
is  law,  and  I  prefer  to  adhere  to  the  doctrine  that  equity 
grasped  the  lien  and  kept  it  alive  upon  the  proceeds  as  it 
existed  on  the  land  when  it  took  jurisdiction  of  the  case. 

If  these  were  simply  my  own  views,  I  would  have  much  less 
confidence  in  them,  since  my  brethren  think  otherwise ;  but 
they  are  sustained,  as  it  seems  to  me,  by  the  highest  authority. 
In  Emigrant  Industrial  Savings  Bank  v.  Goldman  (75  N. 
Y.  127)  this  court,  speaking  by  Ciiurch,  Ch.  J.,  dealt  with 
the  case  of  a  statutory  lien  supposed  to  have  become  dormant 
by  the  lapse  of  time,  in  a  proceeding  for  the  distribution  of 
surplus  money.  It  is  there  distinctly  held  that  junior  liens, 
cut  off  by  the  foreclosure,  cease  when  the  judgment  is  entered  ; 
that  the  statute  which  provides  that  a  lien  shall  cease  after  a 
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specified  time,  refers  to  the  lien  on  the  land  as  such,  and  has 
no  reference  to  surplus  moneys ;  that  the  lien  which  the  stat- 
ute restricts  and  is  thus  cut  off  by  the  judgment  is  reduced 
to  a  right  to  the  surplus  moneys. 

In  Caswell  v.  Kemp  (41  Hun,  434)  there  was  a  controversy 
with  respect  to  surplus  money  arising  on  a  sale  of  land  in  par- 
tition. The  creditor  who  claimed  to  share  in  it  had  a  judg- 
ment more  than  ten  years  old  at  the  time  the  judgment  in  par- 
tition was  entered,  but  it  appeared  that  when  the  suit  was 
commenced  that  period  of  time  had  not  elapsed.  The  referee 
and  the  Special  Term  held  that  the  lien  of  the  judgment  ceased 
after  ten  years  and  that  the  creditor  could  not  share  in  the 
surplus,  but  the  General  Term  reversed  the  order  and  held 
that  he  could,  for  the  reason  that  the  interests  of  all  the  parties 
must  be  determined  with  reference  to  their  rights  as  thev 
existed  when  the  action  was  commenced,  and  that  the  lien  of 
the  judgment  was  preserved  though  the  action  was  continued 
beyond  the  ten-year  limit. 

If  there  is  any  distinction  between  a  claim  for  surplus 
money  in  partition  and  foreclosure  cases  1  am  unable  to  com- 
prehend it.  The  question  in  both  cases  is  whether  the  right 
to  share  in  the  proceeds  of  the  sale  is  lost  after  the  lapse  of 
ten  years.  The  case  of  Dempsey  v.  Bush  (18  Ohio  St.  376 ; 
approved  in  31  Ohio  St.  175,  215)  involved  the  very  question 
in  this  case  and  is  instructive.  The  action  was  to  foreclose  a 
mortgage.  The  defendants  were  judgment  creditors,  and  the 
statutory  lien  of  the  judgments  had  ceased  from  lapse  of  time. 
The  question  was  whether,  notwithstanding  that  circumstance, 
they  were  not  entitled  to  share  in  the  surplus  moneys.  The 
court,  in  dealing  with  the  objection  that  the  lien  of  the  judg- 
ments had  ceased,  used  the  following  language : 

"The  suit  has,  in  equity,  performed  the  same  office  as 
respects  the  judgments,  which  would  have  been  performed  by 
sale  on  execution  had  that  form  of  process  been  available  and 
resorted  to.  The  object  of  the  suit,  from  its  commencement, 
was  to  subject  the  laud  to  sale  for  the  benefit  of  the  parties ; 
and  it  would  be  exacting  a  vain  thing  of  a  judgment  creditor 
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to  require  him,  pending  the  suit,  to  make  an  ineffectual 
attempt  by  execution  to  accomplish  the  object  for  which  the 
suit  was  being  prosecuted." 

"  The  action  is  a  proceeding  in  equity  to  enforce  the  pay- 
ment of  judgments  and  mortgages  from  the  land,  and  in  dis- 
tributing the  moneys  resulting  from  its  prosecution  it  seems 
to  us  no  good  reason  exists  in  equity  why  a  judgment  creditor, 
who  was  properly  made  a  party  while  his  judgment  was  alive, 
should  lose  his  right  to  share  in  the  distribution  by  the  omis- 
sion to  issue  execution  which,  under  the  state  of  the  title, 
could  not  have  resulted  in  the  sale  of  the  land." 

"  The  nature  and  object  of  the  suit  was  the  execution  and 
enforcement  of  the  liens  of  all  the  parties,  and  when  properly 
and  successfully  resorted  to  it  may  well  be  held  to  supersede 
the  necessity  of  other  modes  of  execution." 

It  is  said  that  the  surplus  money  in  this  case  was  land.  It 
was  not  land  .in  fact,  as  every  one  knows,  but  only  treated  as 
such  in  a  certain  6ense  and  for  certain  purposes.  It  was  a  case 
where  there  was  what  is  known  as  an  equitable  conversion  of 
land  into  money  through  the  judgment  of  a  court  of  equity 
which  enforced  a  power  of  sale  in  a  mortgage,  but  the  money 
in  equity  is  for  certain  purposes  treated  as  land.  The  prin- 
ciple that  underlies  all  this  doctrine  is  the  rule  that  equity 
regards  that  as  done  which  ought  to  be  done.  It  furnishes  no 
support  for  the  decision  in  this  case,  but  on  the  contrary  is 
opposed  to  it.  An  equitable  conversion  of  land  into  money 
is  worked  in  various  ways.  It  is  frequently  accomplished 
under  the  provisions  of  a  will,  and  has  been  well  defined  as 
that  change  in  the  nature  of  property  by  which,  for  certain 
purposes,  real  estate  is  considered  personal  and  personal  estate 
as  real,  and  transmissible  as  such.  (3  Pom.  Eq.  Juris.  §  1159.) 
This  rule  of  equity  was  developed  to  prevent,  but  never  to 
promote,  injustice.  The  conversion  is  sometimes  deemed  to 
have  been  effected  at  the  death  of  the  testator,  but  whenever 
land  upon  which  legal  liens  exist  is  converted  into  money  by 
operation  of  a  judgment  the  lien  will  follow  the  fund  just  as 
it  existed  on  the  land  itself  when  the  judgment  was  rendered. 
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In  judgments  declaring  the  construction  of  a  will  contain- 
ing an  imperative  power  of  sale,  the  execution  of  that  power 
which  works  the  conversion  is  often  directed  in  the  decree  by 
a  judicial  sale  of  the  land.  If  the  decision  in  this  case  be 
sound,  it  must  follow  that  a  creditor  who  had  acquired  a  lien 
on  the  land  by  judgment,  before  the  death  of  the  testator, 
loses  his  lien  by  the  expiration  of  the  ten  years,  or  whatever 
the  statutory  period  may  be,  though  the  time  expired  after 
the  judgment  but  before  the  sale,  and  this,  too,  although,  as 
in  tliis  case,  there  was  no  possible  way  by  which  he  could 
replace  it.  It  is  so  much  more  reasonable  and  just  to  hold 
that  in  all  such  cases  the  statutory  lien  upon  the  land,  as  such, 
is  transformed  by  the  judgment  into  an  equitable  lien  upon 
the  fund,  that  it  is  difficult  to  assent  to  the  narrow  and  techni- 
cal rule  adopted  in  this  case.  If  the  lien  in  such  cases  will 
not  follow  the  fund,  but  the  creditor  must  still  in  some  way 
keep  it  alive  on  land  which  the  court  has  taken  charge  of  and 
directed  to  be  sold,  the  creditor  must  frequently  suffer  from 
the  operation  of  a  rule  that  has  so  little  of  substance  to  com- 
mend it. 

The  notion  that  the  right  of  a  judgment  creditor  to  6hare 
in  the  surplus  arising  upon  foreclosure  of  a  mortgage  is  lost, 
amply  because  ten  years  have  elapsed  before  the  sale,  but 
after  the  judgment,  has  no  foundation  in  reason  and  no  sup- 
port in  authority.  I  have  attempted  to  show  that  both  reason 
*nd  authority  are  against  it,  and,  being  of  this  opinion,  I  am 
constrained  to  dissent  from  the  conclusion  expressed  in  the 
prevailing  opinion. 

The  order  appealed  from  should  be  reversed  and  that  of 
the  Special  Term  affirmed. 

Haight,  J.,  reads  for  affirmance ;  Parker,  Ch.  J.,  Martin 
«nd  Yann,  J  J.,  concur;  O'Brien,  J.,  reads  for  reversal,  and 
Babtlett,  J.,  concurs  ;  Gray,  J.,  absent 

Order  affirmed,  with  costs. 
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The  People  of  the  State  of.  New  York  ex  rel.  The 
Broadway  Improvement  Company,  Appellant,  v.  Edward 
P.  Barker  et  al.,  as  Commissioners  of  Taxes  and  Assess- 
ments of  the  City  and  County  of  New  York,  Respondents. 

1.  Certiorari  to  Review  Assessment  —  Appeal  —  Unanimous 
Decision.  When  the  Appellate  Division  has  unanimously  affirmed  an 
order  dismissing,  upon  the  merits,  a  writ  of  certiorari  to  review  an  assess- 
ment, the  Court  of  Appeals  has  no  jurisdiction  to  review  the  facts  which 
are  alleged  to  show  the  existence  of  the  grounds  of  the  writ. 

2.  New  York  City  —  Review  of  Assessment  on  Ground  of  Ine- 
quality —  Question  not  Presented  on  Appeal.  The  question  of  the 
effect  and  constitutionality  of  the  provision  of  the  New  York  city  Con- 
solidation Act  (§  821,  amd.  L.  1885,  ch.  811)  which  in  terms  limits  the 
review  of  a  tax  assessment  upon  certiorari  to  illegality  and  overvaluation, 
as  affecting  the  power  to  review  inequality,  is  not  presented  to  the 
Court  of  Appeals,  on  appeal  from  an  order  affirming  an  order  dismissing, 
on  the  merits,  a  writ  sued  out  on  the  grounds  of  overvalution  and  ine- 
quality, when  it  does  not  appear  on  the  face  of  either  of  the  orders  that 
the  court  below  refused  to  consider  the  question  of  inequality. 

8.  Opinions  of  Court  Below.  The  Court  of  Appeals  cannot  examine 
the  opinions  of  the  court  below  to  ascertain  the  grounds  of  its  decision. 

People  ex  rel.  Bdway.  Improvement  Co.  v.  Barker,  21  App.  Div.  689, 
appeal  dismissed. 

(Argued  March  1,  1898;  decided  March  15,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  29,  1897,  affirming  an  order  of  Special  Term  dismiss- 
ing a  writ  of  certiorari  on  the  merits. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  II.  Yeaman  and  George  C.  Kobbe  for  appellant. 
The  assessment  of  the  relator's  real  estate,  known  as  Nos.  50 
and  52  East  Fourteenth  street,  is  unequal,  in  that  the  assess- 
ments have  been  made  at  a  higher  proportionate  valuation 
than  the  assessment  of  other  property  on  the  same  roll  by  the 
same  officers.  (L.  1 S90,  ch.  908  ;  People  ex  rel.  v.  Barker,  81 
Hun,  22;  People  ex  rel.  v.  Tax  Comrs.,  144  N.  Y.  483; 
U.  S.  T.  Co.  v.  Mayor,  etc.,  144  X.  Y.  488;  L.  1894,  ch. 
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448;  109  N.  Y.  581 ;  139  N.  Y.  60:  141  N.  Y.  255;  People 
ex  rel.  v.  Coleman,  107  N.  Y.  541.)  Neither  the  order  of 
Special  Term  nor  the  affirmance  by  the  Appellate  Division 
was  a  finding  of  fact.  The  constitutional  provision  touching 
the  result  of  a  unanimous  affirmance  on  the  facts  has  no 
application.  In  such  a  proceeding  it  is  always  open  for  each 
court  through  which  the  case  passes  to  decide  whether  the 
original  action  of  the  assessors  was  right.  {People  ex  rel.  v. 
Barker,  152  N.  Y.  417.) 

James  M.  Ward  for  respondents.  When  this  assessment 
was  laid,  and  this  proceeding  begun,  where  the  commissioners 
had  jurisdiction  to  assess,  the  remedy  by  certiorari  under 
chapter  269  of  the  Laws  of  1880,  as  limited  in  scope  by  the 
provisions  of  the  Consolidation  Act,  was  exclusive.  {U.  S. 
T.  Co.  v.  Mayor,  etc.,  144  N.  Y.  488 ;  L.  1880,  ch.  269,  §  1 ; 
L.  1882,  ch.  410,  §  821 ;  L.  1885,  ch.  311 ;  People  ex  rel.  v. 
Coleman,  51  Hun,  640 ;  People  ex  rel.  v.  Barker,  14  App. 
Div.  412;  People  ex  rel.  v.  Barker,  22  App.  Div.  161.)  In 
the  county  of  New  York,  while  the  provisions  of  the  Con- 
solidation Act  were  in  force,  the  jurisdiction  of  the  courts, 
where  it  was  sought  to  review  an  assessment  against  real 
property,  was  limited  to  proof  that  the  property  had  been 
assessed  at  a  sum  in  excess  of  the  sum  for  which  under  ordinarv 
circumstances  it  would  sell.  (L.  1882,  ch.  410,  §§  813,  814, 
817;  14  Misc.  Rep.  360.)  No  writ  of  certiorari  can  be  sus- 
tained unless  the  petition  recites  that  a  claim  of  exemption 
upon  valid  exceptions  to  the  assessment  was  made  at  the 
proper  time  before  the  tax  commissioners,  and  that  such 
claim  was  rejected.  (Barhyte  v.  Shepherd,  35  N.  Y.  250; 
People  ex  rel.  v.  Tax  Coinrs.,  99  N.  Y.  257 ;  L.  1882,  ch.  410, 
§§  819,  820.)  The  writ  in  this  proceeding  was  properly 
quashed.  {People  ex  rel.  v.  Badgley,  138  N.  Y.  314 ;  People 
ex  rel.  v.  Carter,  109  N.  Y.  576.) 

Bartlett,  J.  The  relator  is  the  owner  of  property  located 
at  the  southwest  corner  of  Broadway  and  Fourteenth  6treet, 
in  the  city  of  New  York. 
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The  commissioners  of  taxes  assessed  this  property  for  the 
year  1896  on  a  valuation  of  $450,000. 

The  relator,  after  the  commissioners  had  refused  to  reduce 
the  valuation  on  evidence  taken  before  them,  sued  out  a  writ 
of  certiorari  to  review  and  correct  the  assessment  on  the 
grounds  of  overvaluation  and  inequality. 

The  Special  Term  dismissed  the  writ  upon  the  merits,  and 
the  Appellate  Division  unanimously  affirmed  this  order. 

We  have  no  jurisdiction  to  review  the  facts  which  are  alleged 
to  show  overvaluation  and  inequality. 

This  court  held  quite  recently  in  the  case  of  People  ex  rel. 
Manhattan  Railway  Co.  v.  Barker  (152  N.  Y.  417)  that  the 
provision  of  the  Constitution  (Art.  6,  §  9)  that  "  no  unanimous 
decision  of  the  Appellate  Division  of  the  Supreme  Court  that 
there  is  evidence  supporting  or  tending  to  sustain  a  find- 
ing of  fact  *  *  *  shall  be  reviewed  by  the  Court  of 
Appeals,"  applies  to  special  proceedings  as  well  as  to  actions, 
and  to  implied  findings  as  well  as  to  those  written  out  in 
extenso. 

It  is  urged  on  behalf  of  the  relator  that  the  Special  Term 
refused  to  consider  the  question  of  inequality  for  the  reason 
it  had  no  jurisdiction  to  do  so,  and  that  this  leads  to  the  con- 
sideration of  the  effect  and  constitutionality  of  section  821  of 
the  New  York  City  Consolidation  Act,  which,  by  its  terms, 
limits  review  upon  certiorari  to  illegality  and  overvaluation. 

This  question  is  not  presented,  as  it  does  not  appear  either 
in  the  order  of  the  Special  Term  or  of  the  Appellate  Division 
that  the  court  refused  to  consider  the  question  of  inequality ; 
the  dismissal  of  the  writ  is  general  and  upon  the  merits.  It 
is  true  the  opinion  of  the  Special  Term  discloses  this  point, 
but  we  are  not  permitted  to  examine  it  to  ascertain  the 
grounds  of  the  decision,  but  are  confined  to  the  face  of  the 
orders. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


1898.] 


Van  Arsdale  v.  King. 


325 


N.  Y.  Rep.] 


Statement  of  case. 


William  H.  Van  Arsdale,  Respondent,  v.  George  King, 

Appellant. 

1.  Appeal  to  Court  op  Appeals  — Code  Civ.  Pro.  §  190.  The  pro- 
vision of  the  Code  (§  190)  allowing  appeals  as  of  right  to  the  Court  of 
Appeals  from  "  judgments  or  orders  finally  determining  actions  or  special 
proceedings,"  refers  only  to  final  judgments  in  actions  and  final  orders  in 
special  proceedings. 

2.  Order  in  Action.  The  above  provision  does  not  allow  an  appeal  to 
the  Court  of  Appeals  from  an  order  in  an  action,  even  although  it  is  one 
which  ends  the  litigation,  as,  an  order  denying  a  motion  to  vacate,  on  the 
ground  that  jurisdiction  of  the  person  had  not  been  acquired,  a  judgment 
by  default  and  a  precedent  order  granting  leave  to  sue  on  an  old  judgment. 

3.  Determination  op  Action.  An  action  is  determined,  within  the 
meaning  of  the  Code,  only  when  the  issues  of  fact  or  law,  if  any,  have 
been  tried  and  decided  and  the  final  judgment  entered,  which  judicially 
settles  the  controversy  between  the  parties. 

Van  Arsdale  v.  King,  18  App.  Div.  629,  appeal  dismissed. 

(Argued  March  1,  1898;  decided  March  15,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  18,  1897,  affirming  an  order  of  Special  Term. 

The  nature  of  the  order  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 
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Britton  IL  Tabor  for  appellant.  It  is  a  jurisdictional  require- 
ment to  the  maintenance  of  an  action  upon  a  judgment  that 
an  order  granting  leave  to  bring  the  same  shall  first  be  obtained. 
(Code  Civ.  Pro.  §  1913  ;  Farish  v.  Austin,  25  Hun,  430  ;  G. 
S.  Bank  v.  Carrington,  89  K  Y.  632 ;  Cook  v.  Thurston,  18 
Misc.  Rep.  506  ;  Pennoyer  v.  Neff,  95  U.  S.  714 ;  Graham 
v.  Spencer,  14  Fed.  Rep.  331.)  An  objection  based  upon  a 
failure  to  comply  with  any  jurisdictional  requirement  is  never 
waived.  {Latham  v.  Edgerton,  9  Cowen,  227 ;  Kamp  v. 
Kamp,  59  N.  Y.  212;  Black  on  Judg.  278.)  Although  the 
plaintiff  obtained  an  order  granting  leave  to  sue,  yet  that 
order  failed  to  confer  jurisdiction  upon  the  court,  for  the  rea- 
son that  it  was  obtained  without  compliance  with  the  essential 
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and  jurisdictional  requirements  of  the  Code.     (McCracken  v. 
Flanagan,  127  N.  Y.  493  ;  Code  Civ.  Pro.  §  798.) 

Isaac  N.  Mills  for  respondent.  The  summons  and  com- 
plaint in  this  action  were  personally  served  upon  the  defend- 
ant. {Randall  v.  Packard,  142  N.  Y.  47  ;  Pellas  v.  Motley  ^ 
143  K  Y.  657 ;  Todd  v.  Nelson,  109  N.  Y.  322 ;  Lyon  v. 
Hersey,  100  N.  Y.  641.)  This  action  having  been  commenced 
by  personal  service  of  the  summons  and  complaint  upon  the 
defendant,  and  he  having  failed  to  answer  or  demur  and  thus 
suffered  default,  it  is  immaterial  whether  or  not  leave  to  bring 
the  action  was  ever  granted  by  the  court.  (Brush  v.  Hoar, 
15  N.  Y.  S.  R.  859  ;  Freeman  v.  Dutcher,  15  Abb.  [N.  C] 
431 ;  Srnith  v.  Britton,  45  How.  Pr.  428 ;  McKe?tnan  v. 
Robinson,  84  N.  Y.  105  ;  Farle  v.  David,  86  N.  Y.  634.) 
Even  if  no  leave  to  sue  had  been  obtained,  and  the  defendant 
had  by  demurrer  or  answer  raised  the  objection,  the  Supreme 
Court  could  grant  such  leave  nunc  pro  tunc.  (Church  v. 
Van  Buren,  55  How.  Pr.  489  ;  McKeman  v.  Robinson,  84 
N.  Y.  105.)  The  order  of  the  Westchester  Special  Term 
granting  leave  to  bring  this  action  was  well  made.  (Code 
Civ.  Pro.  §§  488,  499,  1282,  1913;  Oliver  v.  French,  82 
Hun,  436 ;  McCracken  v.  Flanagan,  127  N.  Y.  493 ;  Nam 
v.  Oakley,  122  N.  Y.  631;  Perkins  v.  Stimmel,  114  N.  Y. 
359  ;  Kiljpatrick  v.  Dean,  4  N.  Y.  Supp.  708 ;  Scofeld  v. 
Doscher,  72  N.  Y.  495 ;  Palmer  v.  Davis,  28  N.  Y.  242 ;  F 
F.  Ins.  Co.  v.  Baldwin,  37  N.  Y.  64S;  Varnum  v.  Taylor, 
59  Hun,  554.)  Even  if  the  preliminary  order  authorizing  the 
service  of  notice  by  mail  was  defective,  and  even  if  the  objec- 
tion on  account  of  such  defect  was  not  conclusively  waived  by 
failure  to  raise  it  by  demurrer  or  answer,  or  by  failure  to  move 
within  one  year  after  the  tiling  of  the  judgment  roll,  yet  the 
laches  of  the  defendant  in  making  this  motion  should  prevent 
his  obtaining  any  relief.  (Bain  v.  Tile  Co.,  7  Wkly  Dig.  335  ; 
Irving  Bank  v.  Adams,  16  Wkly.  Dig.  113;  Wygant  v. 
Brown,  7  N.  Y.  Supp.  490;  James  v.  McCreery,  7  N.  Y. 
Supp.  494.)     The  plaintiff  could,  by  the  leave  of  the  court, 
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maintain  an  action  upon  the  original  judgment  any  time 
within  twenty  years.  (Brush  v.  Hoar,  15  N.  Y.  S.  R.  859; 
GVay  y.  Seeber,  6  N.  Y.  Supp..  802.)  The  plaintiff's  motion 
cannot  be  granted  as  a  motion  to  open  a  default  and  permit 
him  to  put  in  an  answer.  (  Wade  v.  De  Leyer,  63  N.  Y.  318 ; 
Lawrence  v.  Farley,  73  N.  Y.  188 ;  Kiefer  v.  G.  T.  H.  Co., 
121  N.  Y.  712;  People  ex  rel.  v.  Brown,  103  N.  Y.  684; 
Foot*  v.  Lathrojp,  41  N.  Y.  358.) 

O'Bkien,  J.  The  original  order  in  this  case,  which  the 
Appellate  Division  has  affirmed,  denied  a  motion  made  by 
the  defendant  to  set  aside  another  order  which  granted  leave 
to  the  plaintiff  to  bring  this  action  to  recover  upon  an  old 
judgment.  It  appears  that  on  the  27th  day  of  November, 
1880,  the  plaintiff  recovered  a  judgment  against  the  defend- 
ant in  the  County  Court  for  $453.38.  On  the  6th  of  Decem- 
ber, 1890,  the  court,  at  Special  Term,  made  an  order  granting 
leave  to  the  plaintiff  to  bring  an  action  on  the  judgment  in 
the  Supreme  Court.  The  papers  and  order  to  show  cause 
upon  which  the  order  was  made  were  served  upon  the  defend- 
ant by  mail  on  the  26th  of  November,  1890,  directed  to  him 
at  what  was  claimed  and  alleged  to  be  his  residence  in  the 
state  of  Massachusetts. 

The  defendant  did  not  appear  to  oppose  the  motion.  On 
the  5th  of  April,  1892,  the  defendant  was  found  in  this  6tate 
and  personally  served  with  the  summons  and  complaint  in  the 
action.  He  did  not  appear  or  defend,  and  the  plaintiff  entered 
judgment  by  default  on  the  19th  of  May,  1892,  for  $785.09. 

On  the  14th  of  April,  1894,  the  defendant  procured  an 
order  to  show  cause,  returnable  on  April  21,  why  the  judg- 
ment and  the  order  granting  leave  to  sue  should  not  be 
vacated  and  set  aside. 

On  this  motion  the  defendant  claimed  and  submitted  proof 
tending  to  show  that  he  had  all  the  time  been  a  resident  of 
the  city  of  New  York,  and  on  that  showing  asked  to  have  all 
the  proceedings  vacated,  either  because  they  were  without 
jurisdiction  or  irregular.     It  cannot  very   well  be  urged  in 
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this  court  that  the  proceedings  were  void,  since  the  court,  in 
granting  leave  to  sue,  and  again  upon  the  motion  to  vacate, 
had  proof  before  it  tending  to  show  that  all  the  time  he  had 
in  fact  resided  in  Massachusetts.  In  other  words,  his  resi- 
dence on  both  applications  was,  under  the  circumstances,  a 
question  of  fact,  and  on  the  fir6t  application  the  plaintiffs 
proof  was  uncontradicted. 

But  we  will  assume  for  the  purpose  of  disposing  of  the  case, 
and  for  that  purpose  only,  that  the  court  did  not  acquire  juris- 
diction, since  that  is  the  most  favorable  view  possible  to  take 
for  the  defendant,  who  contends  that  he  has  the  right  to  have 
the  order  denying  his  motion  to  vacate  reviewed  in  this  court. 

There  is  evidently  much  confusion  in  the  profession  with 
reference  to  the  class  of  orders  that  this  court  has  the  power 
to  review,  though  section  190  of  the  Code,  following  the  exact 
words  of  the  Constitution,  would  seem  to  be  very  plain. 
Appeals  are  constantly  brought  to  this  court  from  orders  on 
the  ground  that  in  some  remote  way  they  are  supposed  to 
determine  actions.  In  the  first  place  there  cannot,  properly 
speaking,  be  any  such  thing  as  an  order  which  determines  an 
action  within  the  meaning  of  the  Code.  Actions  cannot  be 
determined  by  orders  but  by  final  judgments.  A  motion  may 
be  determined  bv  an  order,  but  the  final  determination  of  an 
action  must  be  a  judgment. 

There  may  be,  in  practice  or  in  the  progress  of  the  cause, 
such  a  tiling  as  an  order  which  may  or  may  not  have  the  effect 
of  ending  the  case  in  the  sense  that  one  party  or  the  other 
can  go  no  farther,  but  such  an  order  determines  no  contro- 
versy or  any  action  in  the  sense  contemplated  by  the  Consti- 
tution and  the  Code. 

Thus,  an  order  granting  a  motion  to  set  aside  the  summons 
may  have  the  effect  of  putting  an  end  to  the  action  in  the 
sense  that  the  plaintiff  cannot  proceed  any  farther,  but  it 
determines  nothing  except,  possibly,  that  the  action  had  never 
been  properly  commenced.  The  same  observation  would  be 
applicable  to  an  order  denying  a  motion  to  vacate  an  attach- 
ment which  is  a  process  by  which  an  action  by  the  aid  of  a 
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summons  may  be  commenced  in  certain  cases  against  certain 
parties.  ' 

But,  perhaps,  the  best  illustration  of  the  idea  is  to  be  found  in 
the  case  now  before  us.  Here  the  courts  below  have  refused  to 
vacate  the  judgment  or  the  order  on  which  it  is  supposed  to  be 
founded,  and  it  is  said  that  it,  therefore,  determines  the  action. 
A  judgment  by  default  determines  nothing  in  the  sense  of  the 
Code  regulating  appeals,  and  hence  no  appeal  lies  from  it. 
The  defendant  himself  determined  this  action,  if  there  ever 
was  a  determination,  by  failing  to  answer  the  complaint  within 
the  time  allowed  by  law.  The  order  appealed  from  deter- 
mined nothing  except  that  the  practice  was  regular  or  that 
the  court  acquired  jurisdiction  of  the  person  of  the  defendant. 
The  only  question  involved  was  whether  the  papers  were 
properly  served.  What  the  learned  counsel  for  the  defendant 
evidently  means  is,  that  the  denial  of  his  motion  by  the  court 
below  leaves  his  client  in  such  a  position  that  there  is  nothing 
more  that  he  can  do  in  the  action  except  pay  the  judgment 
which  he  allowed  to  go  by  default.  It  may,  indeed,  be  true 
that  this  order  will  end  the  litigation,  but  law  suits  are  fre- 
quently ended  without  having  determined  anything  except, 
possibly,  the  costs,  and  surely  this  order  cannot  for  that  reason 
alone  be  called  a  final  order  which  determines  an  action.  An 
action  is  determined,  within  the  meaning  of  the  Code,  only 
when  the  issues  of  law  or  fact,  if  any,  have  been  tried  and 
decided  and  the  final  judgment  entered,  which  judicially 
settles  the  controversy  between  the  parties. 

On  a  careful  reading  of  the  section  of  the  Code  referred  to 
it  will  be  seen  that  it  does  not  include,  or  even  refer  to,  such 
a  vague  and  undefinable  thing  as  a  final  order  determining  an 
action.  The  following  is  the  language  of  the  section  with 
which  we  are  now  concerned  :  "  Appeals  may  be  taken  as  of 
right  to  said  court,  from  judgments  or  orders  finally  determin- 
ing actions  or  special  proceedings,  and  from  orders  granting 
new  trials  on  exceptions,  where  the  appellants  stipulate  that 
upon  affirmance,  judgment  absolute  shall  be  rendered  against 
them." 

42 
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4.  Constitutionality  op  Provision.     The  above  provision  is  not 
unconstitutional  as  working  a  discrimination  in  taxation. 
People  ex  rel.  Byur  v.  Barker,  21  App.  Div.  480,  affirmed. 

(Argued  March  1,  1896;  decided  March  22,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 29,  1897,  affirming  an  order  of  the  Special  Term  dismiss- 
ing a  writ  of  certiorari  issued  to  review  an  assessment  of  per- 
sonal property  for  taxation  in  the  year  1896. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

F.  R.  Minrath  for  appellant.  The  debts  for  which  no 
allowance  or  deduction  was  made  were  not  incurred  in  the 
purchase  of  non-taxable  goods.  (L.  1892,  ch.  202.)  The 
statute,  so  far  as  it  refuses  any  deduction  for  debts  incurred  at 
any  time  in  the  purchase  of  imports  (if  not  done  for  the  pur- 
pose of  evading  taxation)  is  unconstitutional,  and  in  violation 
of  the  Constitution  of  the  State  of  New  York  and  of  the 
United  States,  as  it  allows  a  deduction  from  other  assets  for 
debts  incurred  in  the  purchase  of  domestic  goods,  and  disal- 
lows such  debts  when  incurred  in  the  purchase  of  imported 
goods.  (Const.  U.  S.  art.  1,  §§  8,  10 ;  Low  v.  Austin,  13 
Wall.  29 ;  Waring  v.  Mayor,  etc.,  8  Wall.  110 ;  1  E.  S.  ch. 
13,  tit.  1,  §  4 ;  People  ex  rel.  v.  Barker,  76  Hun,  454 ;  Brown 
v.  Maryland,  12  Wheat.  419  ;  L.  1892,  ch.  202,  §  1 ;  L.  1896, 
ch.  908,  §  6;  Matter  of  B.  El.  R.  R.  Co.  v.  Wing,  125  N. 
Y.  434.) 

George  S.  Coleman  for  respondents.  The  statute,  as 
amended,  is  not  unconstitutional.  (People  ex  rel.  v.  Tax 
Oomrs.,  10  Hun,  255 ;  73  X.  Y.  607.) 

O'Brien,  J.  The  relator  was  assessed  for  $10,000  personal 
property,  consisting  of  a  one-fifth  interest  in  a  business  firm. 
The  property  of  this  firm  consisted  of  tobacco  kept  for  sale 
and  outstanding  accounts  amounting  in  the  aggregate  to 
$559,157.42.     This   sum   included    the    value    of    imported 
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tobacco  in  original  packages,  which  amounted  to  $242,336.95. 
This  part  of  the  linn  assets  having  been  subjected  to  a  duty 
under  the  United  States  revenue  laws  was  not  included  in  the 
property  assessed  and  is  admitted  to  be  non-taxable  property. 
(Const.  U.  S.  art.  1,  sees.  10,  8  ;  Low  v.  Austin,  13  Wall.  29, 
35  ;  Waring  v.  Mayor,  etc.,  8  Wall.  110,  123  ;  N.  Y.  R.  S. 
part  1,  chap.  13,  sec.  4.) 

The  firm  owed  debts  represented  by  promissory  notes 
amounting  to  $316,820.47,  which,  if  allowed,  would  more 
than  balance  all  the  taxable  assets  the  concern  had  or  owned, 
and  the  only  question  in  this  case  is  whether  this  debt  should 
have  been  allowed  or  considered  by  the  commissioners  in  mak- 
ing the  assessment.  But  they  found  upon  the  proofs  before 
them,  and  as  we  think  properly,  that  this  debt  was  incurred 
for  the  purpose  of  purchasing  the  tobacco  thus  imported  or 
other  tobacco  not  taxable.  They  have  returned  this  fact  in 
answer  to  the  writ  of  certiorari,  and  this  statement  concludes 
this  court  upon  the  facts.  We  think  that  the  action  of  the 
taxing  officers  was  justified  by  the  terms  of  the  statute,  which 
expressly  provides  that  no  deduction  shall  be  made  or  allowed 
for  or  on  account  of  any  debt  or  liability  contracted  or  incur- 
red in  the  purchase  of  non- taxable  property.  (R.  S.  part  1, 
ch.  13,  tit.  2,  art.  2,  sec.  9,  as  amended  by  L.  1892,  ch.  202.) 

The  contention  that  this  statute  applies  only  to  cases  where 
the  debt  is  fraudulently  contracted  to  evade  taxation  cannot 
be  correct.  It  applies  to  that  case,  no  doubt,  but  that  is  not 
the  only  case,  since  it  clearly  has  a  broader  scope. 

The  learned  counsel  for  the  relator  insists  that  the  statute  is 
not  a  valid  law  under  the  Federal  and  State  Constitution  so 
far  as  it  refuses  any  deduction  for  debts  incurred  at  any  time 
in  the  purchase  of  imported  goods,  since  it  discriminates  in 
favor  of  domestic  goods,  from  the  value  of  which,  when  taxed, 
debts  for  the  purchase  money  are  allowed. 

When  we  consider  that  the  imported  goods  themselves  are 
exempt,  while  domestic  goods  are  taxable,  it  is  not  very  clear 
to  us  that  this  contention  is  correct  in  point  of  fact.  But  even 
if  it  was  it  is  quite  sufficient  to  say  that  the  right  to  have 
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debts  deducted  from  the  value  of  taxable  property  is  not  an 
absolute  one  but  in  the  nature  of  a  favor.  The  state  may 
grant  or  withhold  it  at  pleasure.  It  was  in  the  power  of  the 
state  to  tax  all  the  property  the  relator  had  without  providing 
for  any  deductions  on  account  of  debts.  It  cannot,  there- 
fore, be  said  that  a  law  which  permits  the  deduction  as  to  cer- 
tain debts  and  forbids  it  as  to  certain  other  debts,  violates  any 
constitutional  provision,  and  this  must  be  especially  true  of  a 
debt  contracted  for  the  purpose  of  raising  money  with  which 
to  purchase  property  which  is  itself  expressly  exempt  from 
taxation.  The  state  certainly  has  the  power  to  say  in  such  a 
case  that  the  taxable  property  of  the  party  shall  not  be 
diminished,  first,  by  deducting  the  debt  and  then  further  by 
deducting  the  thing  which  the  debt  represents,  that  is  to  say, 
the  exempt  property. 

We  think  that  there  was  no  error  committed  by  the  taxing 
officers  to  the  prejndice  of  the  relator  and  that  the  order 
appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


In  the  Matter  of  Proceedings  against  Whittlesey  D.  Searls, 

a  Recalcitrant  Witness. 

.Whittlesey  D.  Searls,  Appellant;  The  Lake  Street  Ele- 
vated Railroad  Company  (an  Illinois  Corporation), 
Respondent. 

1.  Contempt  —  Recalcitrant  Witness  before  Commissioner  to 
Take  Testimony  for  Use  without  the  State.  Article  8  of  title  3  of 
chapter  9  (§§  914-920)  of  the  Code  of  Civil  Procedure  contains  within  itself 
all  the  provisions  of  law  applicable  to  the  case  of  a  recalcitrant  witness 
before  a  commissioner  appointed  to  take  testimony  within  this  state  to  be 
used  in  a  suit  pending  in  another  state ;  and,  hence,  sections  854  and  855 
are  not  applicable  to  such  a  case. 

2.  Refusal  to  Answer  —  Determination  of  Propriety  of  Ques- 
tions. By  force  cf  the  provisions  of  section  920  of  the  Code  of  Civil 
Procedure,  to  the  effect  that  a  person  who,  having  been  duly  subpoenaed 
to  appear  before  a  commissioner  appointed  to  take  testimony  within 
this  state  to  be  used  in  a  suit  pending  in  another  state,  fails  to  testify, 
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is  liable  to  the  penalties  which  would  be  incurred  in  a  like  case,  if 
he  was  subpoenaed  to  attend  the  trial  of  an  action  in  a  Justice's  Court/' 
and  that  "  for  that  purpose,  the  officer  before  whom  he  is  required  to 
appear,  possesses  all  the  powers  of  a  Justice  of  the  peace  upon  a  trial/' 
the  propriety  of  questions  refused  to  be  answered  by  a  witness,  who  has 
been  duly  subpoenaed  and  who  has  appeared  before  the  commissioner, 
must  be  determined  by  the  commissioner,  at  least  in  the  first  instance,  as 
it  would  be  determined  by  a  justice  of  the  peace  on  a  trial  before  him, 
and  the  decision  enforced  in  the  same  way. 

3.  Power  Confined  to  Officer  before  Whom  Witness  Required 
to  Appear.  A  justice  of  the  Supreme  Court,  even  though  he  issued  the 
mandate  under  which  a  witness  was  required  to  appear,  and  did  appear, 
before  a  commissioner  appointed  to  take  testimony  within  this  state  to  be 
used  in  a  suit  pending  in  another  state,  not  being  the  officer  before  whom 
the  witness  was  required  to  appear  (Code  Civ.  Pro.  §  920)  is  without 
power  to  hear  or  determine  an  application  to  punish  the  witness  for  con- 
tempt in  refusing  to  answer  certain  questions  before  the  commissioner;  and 
the  witness  cannot  be  required  to  answer  for  the  contempt  except  under 
the  provisions  of  section  920,  in  the  manner  and  before  the  officer  there 
designated. 

Matter  of  Searls,  22  App.  Div.  140,  reversed. 

(Argued  March  2,  1898;  decided  March  22,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 27,  1897,  affirming  an  order  made  by  a  justice  of  the 
Supreme  Court  in  a  proceeding  for  contempt. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

■  David  Me  C  lure  for  appellant.  The  powers  conferred  by 
sections  915  and  920  of  the  Code  of  Civil  Procedure  are  to  be 
strictly  construed  and  are  exclusive.  (Suth.  on  Stat.  Cons. 
§§  391,  392,  399;  Terry  v.  McNiel,  58  Barb.  241;  Witten- 
hrock  v.  Mabin8y  57  Hun,  146 ;  Matter  of  U.  S.  P.  L.  Co., 
10  App.  Div.  188;  Dudley  v.  Jfayhew,  3  K  Y.  9;  Matter 
of  Whitlovk,  51  Hun,  351;  Code  Civ.  Pro.  §§  2971,  3001.) 
No  attempt  has  been  made  by  the  commissioner  to  exercise? 
under  sections  920  and  2924  to  2977  and  section  3001,  the 
power  to  punish  the  witness  for  contempt  by  fine  or  imprison- 
ment, and  the  question  of  the  constitutionality  of  those  sec- 
tions is  not  raised  by  this  appeal  and  cannot  be  considered 
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thereunder.  {Frees  v.  Ford,  6  N.  Y.  176 ;  People  ex  rel.  v. 
Bd.  Suprs.,  2  Keyes,  291 ;  White  v.  Scott,  4  Barb.  56 ; 
Dernarest  v.  Mayor,  etc.,  147  N".  Y.  203.)  The  remedy  pro- 
vided by  section  920  is  still  exclusive,  even  though  it  be 
assumed  to  be  ineffective.  {Coram,  v.  Potts,  79  Penn.  St. 
164.)  The  court,  in  the  present  case,  should  strictly  enforce 
the  regnlar  order  of  proof.  (Stephen's  Dig.  of  Evid.  art.  4, 
pp.  10,  11 ;  Place  v.  Minster,  65  N.  Y.  89.) 

Clifford  W.  Ilartridge  for  respondent.  A  judge  or  court 
has  inherently  powers  necessary  to  the  enforcement  of  his  or 
its  mandates.  (1  Kent's  Comm.  357,  359 ;  Code  Civ.  Pro. 
§  4 ;  Naylor  v.  Naylor,  32  Hun,  228.)  There  is  no  section 
of  the  statutes  or  Code  of  Civil  Procedure  of  this  state 
which  takes  away  from  a  judge  or  a  court  the  power  to  punish 
for  contempt  a  disobedience  of  his  or  its  mandate.  (Code 
Civ.  Pro.  §§  14,  854-856,  915,  920,  3001,  3002;  Const.  N.  Y. 
art.  6,  §§  1-17,  18,  20.)  If,  when  an  unconstitutional  portion 
of  an  act  is  stricken  out,  that  which  remains  is  complete  in 
itself  and  capable  of  being  executed  in  accordance  with  the 
apparent  legislative  intent  wholly  independent  of  that  which 
was  rejected,  it  must  be  sustained.  {People  ex  rel.  v.  Briggs, 
50  K  Y.  566 ;  Gordon  v.  Comes,  47  N.  Y.  617 ;  PeopU  ex 
rel.  v.  Bull,  46  N.  Y.  69 ;  Cooley  on  Const.  Lim.  178  ;  Matter 
of  Vil.  of  Middletown,  82  N.  Y.  202.)  The  legislature  can- 
not take  away  from  a  judge  or  court  the  inherent  power  to 
punish  for  contempt  a  disobedience  of  his  or  its  mandates. 
{People  ex  rel.  v.  Stapleton,  18  Col.  568 ;  Wyatt  v.  People, 
17  Col.  261 ;  Matter  of  Sinis,  54  Kans.  1 ;  Matter  of  Whit- 
comb,  120  Mass.  124.)  A  court  or  judge  has  power  to  punish 
a  witness  for  a  refusal  to  answer  a  proper  and  material  ques- 
tion put  to  him  before  an  open  commission.  {Matter  of  Whit- 
loch,  21  N.  Y.  S.  R.  719;  Matter  of  U.  S.  P.  L.  Co.,  16 
App.  Div.  121.)  Unless  a  public  right  is  invaded  or  a 
positive  statute  is  violated,  the  reception  or  rejection  of 
the  testimony  should  be  left  to  the  rules  as  they  are  adminis- 
tered  in   the   foreign   jurisdiction   at   the  time  of  the  trial. 
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{Matter  of  Whitlock,  21 N.  Y.  S.  R.  719 ;  Doremus  v.  Nanecy, 
62  111.  App.  392 ;  Drank  v.  Stewart,  22  C.  C.  A.  [U.  S.]  107 ; 
Spies  v.  People,  122  111.  1.) 

O'Brien,  J.  The  original  order  in  this  proceeding,  which 
Was  affirmed  at  the  Appellate  Division,  was  made  by  a  justice 
of  the  Supreme  Court  on  the  28th  of  July,  1897.  It  adjudged 
that  the  defendant  was  guilty  of  contempt  in  refusing,  under 
the  advice  of  counsel,  to  answer  certain  questions  propounded 
to  him  as  a  witness  by  a  commissioner  acting  under  a  commis- 
sion from  the  Circuit  Court  of  Cook  county  in  the  state  of 
Illinois,  in  which  court  an  action  was  pending  in  which,  as 
alleged,  the  defendant  was  a  material  and  necessary  witness. 
The  order  further  directed  that  a  warrant  issue  against  the 
defendant  as  for  contempt  under  and  by  virtue  of  the  laws  of 
this  state  to  commit  him  to  jail,  there  to  remain  until  he  sub- 
mits to  answer  said  questions  which  are  specified  in  the  order, 
as  he  was  required  to  do,  or  is  discharged  according  to  law. 

The  court  from  which  the  commission  issued  appears  to  be 
a  court  of  record.  The  commission  is  issued  in  the  name  of 
the  People  of  the  state  directed  "To  John  £.  Mooney,  Esq., 
New  York  City,  County  and  State,  or  to  any  Judge,  Master 
in  Chancery,  Notary  Public  or  Justice  of  the  Peace  of  the 
city  and  county  above  mentioned."  It  appears  that  the  com- 
mission was  intrusted  in  some  wTay,  which  does  not  distinctly 
appear,  to  a  notary  public,  in  the  city  of  New  York  for  execu- 
tion as  commissioner  and  he  was  actually  engaged  as  such  in 
taking  the  testimony  of  the  defendant  as  a  witness  under  it 
when  the  latter  refused  to  answer  the  questions  stated  at 
length  in  the  order,  and  when  the  alleged  contempt  of  which 
he  was  convicted  was  committed. 

On  the  26th  of  April,  1897,  the  same  judge  who  made  the 
order  issued  a  mandate,  signed  by  him,  to  the  defendant,  com- 
manding him,  in  the  name  of  the  People,  to  appear  before  the 
commissioner  at  a  time  and  place  stated  to  testify  in  the  action 
pending  in  Illinois,  which  was  properly  described.  This  man- 
date also  stated  that  for  a  failure  to  attend  the  defendant 
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would  be  deemed  guilty  of  a  contempt  of  court,  and  liable  to 
pay  all  loss  and  damages  sustained  thereby  to  the  party 
aggrieved,  and  forfeit  fifty  dollars  in  addition  thereto.  The 
defendant  obeyed  this  mandate.  He  did  appear  and  did  tes- 
tify, but  refused,  in  the  course  of  the  examination,  to  answer 
certain  questions  under  the  advice  of  counsel,  as  already 
stated. 

Assuming  for  the  present  purpose  that  the  questions  set 
forth  in  the  order,  or  some  of  them,  were  material  and  proper, 
and  such  as  could  properly  have  been  propounded  to  the  wit- 
ness upon  a  trial  of  the  action  before  the  court  in  which  it  was 
pending,  the  question  arises  whether  the  judge  who  made  the 
order  convicting  the  witness  of  contempt  had  any  power  to 
make  it.  There  was  certainly  no  contempt  committed  in  his 
presence,  or  in  any  suit  or  proceeding  pending  before  him  as 
a  judge  or  a  court,  so  that  the  power  to  make  the  final  order 
must,  if  it  exists  at  all,  be  found  irt  some  express  statute  on 
the  subject.  It  is  quite  evident  from  the  opinions  below  that 
this  power  was  deduced  from  the  provisions  of  sections  854 
and  855  of  the  Code.  We  think  that  those  sections  do  not 
apply  to  the  case  for  these  reasons : 

(1)  The  section  first  mentioned  provides  for  the  service  of 
a  subpoena  upon  the  witness  in  certain  cases,  and  among  them 
the  case  where  the  judge  is  authorized  to  compel  the  attend- 
ance of  a  witness  before  a  person  designated  in  a  commission 
issued  by  a  court  of  another  state  or  country,  but  that  section, 
by  its  terms,  does  not  apply  to  a  matter  arising,  or  an  act  to  be 
done,  in  an  action  in  a  court  of  record.  This  matter  does  arise 
in  an  action,  and  the  action  is  clearly  one  in  a  court  of  record, 
though  a  court  of  a  sister  state.  But  if  the  section  contem- 
plates such  a  case  at  all,  then  the  limitation  or  qualification 
would  be  equally  applicable. 

(2)  The  provisions  of  section  855  relate  to  the  penalties  and 
punishment  to  which  the  witness  is  subject  in  the  cases  speci- 
fied and  embraced  in  the  preceding  section  for  a  failure  to 
attend*    The  process  of  subpoena  mentioned  in  the  section 
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just  preceding  has  spent  its  force,  so  far  as  concerns  the 
power  to  punish  for  contempt,  when  the  witness  has  appeared 
and  submitted  to  examination.  He  can  no  longer  be  punished 
for  disobedience  to  that  process,  though  ordinarily  he  may  be 
for  some  improper  conduct  towards  the  court  or  judge  where 
he  is  examined,  or  for  a  refusal  to  answer  a  proper  question, 
but  such  refusal  is  no  disobedience  of  the  process  served  upon 
him. 

(3)  But  both  of  these  sections  are  expressly  limited  and 
qualified  by  section  859,  which  provides  that,  u  the  foregoing 
sections  *  *  *  do  not  apply  to  *  *  *  a  case  where 
special  provision  is  otherwise  made  by  law,  for  compelling  the 
attendance  of  a  witness." 

This  is  a  case  where  special  provision  is  otherwise  made  by 
law.  Article  third  of  title  third  of  the  same  chapter  in  which 
sections  854  and  855  appear  is  wholly  devoted  to  the  proced- 
ure for  compelling  the  attendance  of  witnesses  and  procuring 
testimony  within  this  state  by  commission  by  a  party  to  a  suit, 
action  or  special  proceeding,  civil  or  criminal,  pending  in  a 
court  without  this  state,  either  in  the  United  States  or  a  for- 
eign country.  (§  914.)  This  very  examination  was  instituted 
and  had  under  that  article,  and  the  la6t  section  (§  920)  makes 
provision  for  compelling  the  witness  to  answer  proper  ques- 
tions after  he  has  appeared.  The  mandate  or  subpoena  6erved 
upon  tliis  witness  was  issued  under  §  915,  which  prescribes 
the  practice  in  such  a  case  as  this.  But  the  final  proceeding 
to  punish  the  witness  for  contempt  was  not  had  under  that 
article,  but  under  another  part  of  the  Code,  which,  we  think, 
had  no  application  to  the  case.  It  is  quite  clear,  we  think, 
that  this  article  contains  within  itself  all  the  provisions  of  law 
which  the  legislature  intended  should  be  applicable  to  the  case 
of  a  recalcitrant  witness  before  a  commissioner  appointed  to 
take  the  testimony  of  a  witness  here  to  be  used  in  a  suit  pend- 
ing in  another  state. 

The  last  section  (§  920)  reads  as  follows :  "  A  person  who 
fails  to  appear,  at  the  time  and  place  specified  in  a  subpoena, 
issued  as  prescribed  in  this  article,  and  duly  served  upon  him ; 


1898.]  Matter  of  Searls.  339 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 

or  to  testify ;  or  to  subscribe  his  deposition,  when  correctly 
taken  down ;  is  liable  to  the  penalties,  which  would  be  incurred 
in  a  like  case,  if  he  was  subpoenaed  to  attend  the  trial  of  an 
action  in  a  Justice's  Court ;  and,  for  that  purpose,  the  officer, 
before  whom  he  is  required  to  appear,  possesses  all  the  powers 
of  a  justice  of  the  peace  upon  a  trial."  That  a  justice  of  the 
peace,  at  a  trial  before  him,  can  punish  a  witness  who  refuses 
to  appear  or  to  answer  a  proper  question,  by  fine  and  impris- 
onment cannot  be  questioned.  (Code,  §§  2971,  2974-2977, 
3001.)  It  is  admitted  in  the  learned  opinion  below,  as  I 
understand  it,  that  in  case  the  commissioner  before  whom  the 
defendant  was  examined  had  been  a  judge  or  a  justice  of  the 
peace,  then  §  920  would  apply,  but  since  the  commissioner  was 
simply  a  notary  public,  the  power  conferred  by  the  section  was 
not  intended  to  apply  to  him,  and  does  not  apply.  Thi6  con- 
struction was  evidently  adopted  in  order  to  avoid  what  the 
court  supposed  would  be  imputing  to  the  legislature  an  inten- 
tion to  pass  a  statute  in  conflict  with  the  Constitution,  for  it 
was  assumed  that  a  statute  conferring  power  upon  a  notary  to 
punish  for  contempt  would  be  invalid.  That  question  is  not 
now  before  us,  except  possibly  in  a  very  remote  way.  The 
defendant  was  not  convicted  of  contempt  by  the  commissioner, 
and  it  does  not  prove  that  the  judge  before  whom  lie  was  con- 
victed had  the  power  to  make  this  order  to  show  that  some  one 
else  was  also  without  power.  It  must  be  shown  that  there  was 
some  clear  affirmative  power  conferred  by  statute  upon  the 
judge  to  make  the  order  before  it  can  be  upheld.  There  is 
not  much  progress  made  in  that  direction  when  some  doubt  is 
cast  upon  the  validity  of  a  like  order  had  it  been  made  by  the 
commissioner. 

Without  attempting  now  to  decide  what  power  the  commis- 
sioner may  lawfully  exercise  when  the  witness  is  brought 
before  him,  since  that  question  is  not  directly  involved,  it  is 
proper  to  say  that  we  have  held  that  a  notary  is  a  public  offi- 
cer within  the  meaning  of  certain  provisions  of  the  Constitu- 
tion, and  that  his  duties  are  of  a  judicial  character.  {People 
t.  Rathhone,  145  N.  Y.  434.) 
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But  it  is  quite  sufficient  for  all  the  purposes  of  the  present 
question  to  say  that  the  legislature  may  well  have  intended 
the  section  to  apply  to  such  a  case  as  this  without  having  in 
mind  the  remote  danger  that  some  part  of  it  might  be  held  to 
be  in  conflict  with  the  Constitution.  That  such  was  the  inten- 
tion is  manifest  from  its  language  and  from  the  fact  that  no 
clear  power  to  make  this  order  can  be  found  elsewhere. 

The  learned  judge  could  doubtless  have  punished  the 
defendant  for  any  disobedience  of  the  order  to  appear  before 
the  commissioner,  but  this  order  does  not  profess  to  punish 
him  for  that  and  could  not,  since  it  is  undisputed  that  he  not 
only  did  appear,  but  gave  testimony  and  submitted  himself  to 
examination.  What  the  order  adjudges  is,  that  he  refused  to 
answer  certain  questions  in  the  course  of  the  proceedings. 
The  mandate  to  appear  could  not  follow  the  witness  through 
the  whole  proceeding,  but  was  satisfied  when  the  witness 
appeared  to  testify.  It  could  not  and  did  not  determine  in 
advance  what  questions  were  pertinent  and  proper  or  what 
questions  were  not.  That  must  be  determined  by  the  com- 
missioner, at  least  in  the  first  instance,  as  it  would  be  deter- 
mined by  a  justice  of  the  peace  on  a  trial  before  him,  and  the 
decision  enforced  in  the  same  way.  He  may  decide  that  ques- 
tion erroneously,  but  a  justice  or  even  a  judge,  if  acting  in 
the  same  capacity,  might  commit  a  like  error.  The  contempt 
charged,  therefore,  was  a  contempt  of  the  authority  of  the 
commissioner  acting  under  the  commission  and  the  laws  of 
this  state  which  provided  for  its  due  and  proper  exercise. 
The  defendant  could  not  be  required  to  answer  for  it  except 
under  the  provisions  of  §  920  in  the  manner  and  before  the 
officer  there  designated,  and  since  the  learned  judge  who 
made  the  order  was  not  that  officer,  he  was  without  power  to 
Jiear  or  determine  the  application  to  punish  the  witness. 

The  order  should,  therefore,  be  reversed,  with  costs. 

All  concur,  except  Gray  and  Haioht,  JJ.,  dissenting. 

Order  reversed. 
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William  Z.  Larned  and  Anna  T.  E.  Kirtland,  Appellants, 
v.  Daniel  E.  Donovan  and  Patrick  Golding,  Respond- 
ents, Impleaded  with  David  B.  Aloie. 

1.  Assignment  op  Mortgage  —  Effect  of  Recording.  The  record 
of  the  assignment  of  a  mortgage  is  notice  to  all  persons  of  the  assignee's 
rights  as"  against  any  subsequent  acts  of  the  mortgagee  affecting  the  mort- 
gage, and  protects  the  assignee  against  a  subsequent  unauthorized  dis- 
charge of  the  mortgage  by  the  mortgagee. 

2.  Recording  Assignment  of  Mortgage  —  Notice  —  Subsequent 
Satisfaction  by  Mortgagee.  The  provision  (1  R.  8.  763,  §  41),  that 
"the  recording  of  an  assignment  of  a  mortgage  shall  not  be  deemed,  in 
itself,  notice  of  such  assignment  to  a  mortgagor,  his  heirs  or  personal 
representatives,  so  as  to  invalidate  any  payment  made  by  them,  or  either 
of  them,  to  the  mortgagee,"  has  no  application  to  an  action  by  the  pur- 
chaser of  mortgaged  premises  to  remove  the  cloud  of  a  recorded  assign- 
ment of  the  mortgage,  where,  although  the  mortgagee  had  undertaken 
to  satisfy  the  mortgage  after  its  assignment  and  before  the  plaintiff's 
purchase  of  the  premises,  there  is  no  evidence  that  the  mortgagor  made 
any  payment  to  the  mortgagee,  or  gave  him  any  consideration,  for  the 
satisfaction  of  the  mortgage. 

Larned  v.  Donovan,  84  Hun,  538,  affirmed. 

(Argued  March  4,  1698  ;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  25,  1895,  affirming  a  judgment  of  Special  Term 
dismissing  plaintiffs'  complaint  on  the  merits  as  to  the  defend- 
ant Donovan. 

This  action  was  brought  to  obtain  a  decree  directing  the 
defendant  Donovan  to  deliver  up  for  cancellation  and  to 
cancel  of  record  a  certain  mortgage,  held  and  owned  by  him 
upon  lands  alleged  to  be  owned  by  the  plaintiffs  in  the  city  of 
New  York,  as  a  cloud  upon  the  plaintiffs'  title  thereto. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Appleton  D.  Palmer  for  appellants.  Section  41  (1  R.  S. 
763)  providing  that  "  the  recording  of  an  assignment  of  a 
mortgage  shall  not  be  deemed  in  itself  notice  of  such  assign- 
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ment  to  a  mortgagor,  his  heirs  or  personal  representatives," 
applies  to  this  case.  {Brewster  v.  Came*,  103  N.  Y.  556 ; 
Decker  v.  Boice,  83  N.  Y.  215  ;  Kellogg  v.  Smithy  26  N.  Y. 
18  ;  Merritt  v.  Bartholick,  36  N.  Y.  44 ;  Stokes  v.  Hough- 
ton, 16  App.  Div.  381 ;  Rapps  v.  Gottlieb,  142  N.  Y.  164 ; 
Viele  v.  Judson,  82  K  Y.  32 ;  Thomas  on  Mort.  [2d  ed.] 
216-222,  §§  310-317;  Greene  v.  Warnick,  64:  N.  Y.  220; 
Greene  v.  ./?*«/,  4  Hun,  703.) 

IF.  IF.  TFiwte/'t'tfft  for  respondent  Donovan.  The  provision 
of  the  Revised  Statutes  (1  R.  S.  763,  §  41),  "  The  recording 
of  an  assignment  of  a  mortgage  shall  not  be  deemed  in  itself 
notice  of  such  assignment  to  a  mortgagor,  his  heirs  or  personal 
representatives  so  as  to  invalidate  any  payment  made  by  them, 
or  either  of  them,  to  the  mortgagee,"  has  no  application. 
(Brewster  v,  Carries,  103  X.  Y.  556.) 

Parker,  Ch.  J.  Algie  mortgaged  certain  premises  to  Gold- 
ing,  in  January,  1SS6,  to  secure  the  sum  of  $1,130.  The  mort- 
gage was  recorded  February  10th,  following.  May  4th,  1886, 
Golding,  for  value,  assigned  it  to  Donovan,  who  recorded  the 
assignment  three  days  later.  At  the  time  of  such  assignment 
there  wa9  due  to  Golding  on  the  mortgage  the  sum  of  $574.41. 
Subsequently  and  on  May  11th,  Golding  united  with  other 
creditors  of  Algie  in  the  making  of  an  agreement,  the  object 
of  which  was  to  enable  Algie  to  convey  the  property  by  a 
warranty  deed  to  the  plaintiffs.  In  pursuance  thereof  and  on 
May  14th,  Golding,  by  an  instrument  in  writing  duly  executed, 
undertook  to  satisfy  the  mortgage  which  he  had  previously 
assigned  to  Donovan.  On  June  15th,  Algie  executed  and 
delivered  to  these  plaintiffs  a  deed  for  the  premises,  which  was 
recorded  on  the  20th  day  of  that  month.  In  accepting  the 
deed  the  plaintiffs  supposed  that  Golding  was  the  owner  of  the 
mortgage  at  the  time  he  attempted  to  satisfy  it.  If  they  had 
demanded  from  Golding  the  mortgage,  or  had  searched  the 
record  for  the  purpose  of  ascertaining  whether  he  had  made 
an  assignment  of  it,  they  would  have  been  apprised  of  the 
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truth  and  could  have  protected  themselves.  As  it  is,  the  mort- 
gage is  a  valid  lien  upon  their  property  for  the  amount  due 
thereon. 

The  record  of  the  assignment  from  Golding  to  Donovan 
was  to  all  notice  of  the  assignee's  rights  as  against  any  subse- 
quent acts  of  the  mortgagee  affecting  the  mortgage.  Such 
record  protects  as  well  against  a  subsequent  unauthorized  and 
recorded  discharge,  as  against  a  subsequent  assignment  by  the 
mortgagee.  (  Viele  v.  Judson,  82  N.  Y.  33 ;  Hrewster  v. 
Cannes,  103  N.  Y.  556.) 

To  the  appellants'  contention  that  there  was  nothing  due  on 
the  mortgage  at  the  time  of  its  assignment  by  Golding  to 
Donovan,  no  other  answer  is  required  in  this  court  than  that 
the  trial  court  found  as  matter  of  fact,  and  upon  evidence 
tending  to  support  it,  that  there  was  $574.41  due  at  that  time. 

The  appellants  also  urge  that  Algie  paid  the  mortgage  to 
Golding,  without  notice  of  the  assignment  to  Donovan,  and  is, 
therefore,  entitled  to  protection  under  section  41  (1  R.  S.  763) 
which  provides  that  "the  recording  of  an  assignment  of  a 
mortgage,  shall  not  be  deemed,  in  itself,  notice  of  such  assign- 
ment to  a  mortgagor,  his  heirs  or  personal  representatives,  so 
as  to  invalidate  any  payment  made  by  them,  or  either  of  them, 
to  the  mortgagee.'"  The  fundamental  difficulty  with  this 
proposition  lies  in  its  assumption  of  fact,  which  is  not  borne 
out  by  the  record.  There  is  not  a  suggestion  in  it,  by  way  of 
evidence,  that  Algie  made  any  payment  to  Golding  or  gave  to 
him  any  consideration  of  any  kind  whatever  for  the  satisfac- 
tion of  the  mortgage,  and  so  the  courts  both  at  Special  and 
General  Term  held.  It  is,  therefore,  unnecessary  to  consider 
whether  the  provision  quoted  is  applicable  to  a  situation  where 
a  mortgagor  goes  to  his  mortgagee  and  pays  the  full  amount 
secured  by  a  mortgage,  without  demanding  a  return  of  the 
evidence  of  the  debt  or  looking  at  the  record  for  possible 
assignments. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Ida  A.   Currier,   Appellant,   v.   Henry   W.   Poor   et  al., 

Respondents. 

1.  Fraud  in  Bale  of  Corporate  Bonds  —  Value  —  Interest  Paid 
Regularly.  In  an  action  for  fraud  in  the  sale  of  corporate  bonds,  based 
upon  alleged  false  representations  of  material  facts  as  to  their  value,  the 
fact  that  interest  has  been  regularly  paid  upon  the  bonds  is  not  conclu- 
sive evidence  against  tbe  plaintiff  on  the  question  of  damages,  but  is 
only  a  circumstance  bearing  upon  the  question  of  value. 

2.  Redress  for  Fraud.  When  one  has  been  induced  by  fraud  to 
purchase  corporate  bonds  that  have  no  substantial  or  adequate  property 
security  behind  them,  he  may  have  redress  for  the  fraud  without  waiting 
for  default  in  the  payment  of  interest. 

Currier  v.  Poor,  84  Hun,  45,  reversed. 

(Submitted  March  4,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Febru- 
ary 25,  1S95,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  on  trial  at  Circuit. 

This  action  was  brought  to  recover  the  amount  alleged  to 
have  been  paid  for  five  second  mortgage  bonds  of  the  Knicker- 
bocker Brewing  Company,  the  purchase  whereof  was  claimed 
to  have  been  induced  by  false  representations  made  by  the 
defendants  to  the  plaintiff's  agent. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

G.  E.  Waldo  for  appellant.  It  was  error  to  direct  a  non- 
suit before  the  close  of  the  plaintiff's  case.  (6  Am.  &  Eng. 
Ency.  PI.  &  Pr.  \Ul ;  Carrier  v.  Dor  ranee,  19  S.  C.  30; 
Rogers  v.  Madden,  2  Baily  [S.  C],  321,  323;  Ellis  v.  O.  L. 
Ins,  Co.,  ±  Ohio  St.  628 ;  Hickman  v.  King,  Cheves  [S.  C], 
138 ;  2  Kumsey's  Pr.  26(1 ;  Lomer  v.  Meeker,  25  X.  Y.  361 ; 
Rudd  v.  Davis,  3  Hill,  287 ;  7  Hill,  529  ;  Ernst  v.  II.  R.  R. 
R.  Co.,  24  How.  Pr.  97 ;  Hansen  v.  Burt,  10  Misc.  Rep.  235 ; 
Milfer  v.  House,  63  Iowa,  82 ;  Minzesheimer  v.  Bruns,  1 
App.  Div.  324.)  Defendants  on  appeal  must  stand  on  the 
grounds  for  dismissal  stated  in  their  motion.     (Binsse  v.  Wood9 
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37  N.  Y.  526 ;  Trustees  of  St.  Mary's  Church  v.  Cogger,  6 
Barb.  576;  Castle  v.  Duryea,  32  Barb.  480;  Underhill  v. 
Pomeroy,  2  Hill,  603 ;  7  Hill,  388 ;  Booth  v.  Bunce,  31  N. 
Y.  246;  2  Rumsey's  Pr.  290;  Webb  v.  OdeU,  49  N.  Y.  583; 
Folk  v.  Beeckman,  2N.  Y.  Supp.  650;  Devoe  v.  Brandt,  58 
Barb.  493;  Flandrow  v.  Hammond,  148  N.  Y.  129;  Quin- 
Ian  v.  TFisZtfA,  141  N.  Y.  159 ;  Lafka  v.  Levensohn,  18  Misc. 
Rep.  202 ;  Knell  v.  Stephan,  48  N.  Y.  S.  R.  190 ;  Werner  v. 
CWy  0/"  Rochester,  149  N.  Y.  563.)  The  complaint  stated  a 
cause  of  action  and  could  not  properly  be  dismissed  before 
close  of  plaintiffs  case.     (16  Am.  &  Eng.  Ency.  of  Law,  737 ; 

Walker  v.  Supple,  54  Ga.  178 ;  Wilson  v.  P.  P.  Co.,  14  Misc. 
Rep.  514 ;  Johnson  v.  Girdwood,  7  Misc.  Rep.  651,  652 ; 
Sheridan  v.  Jackson,  72  X.  Y.  170;  Kley  v.  Ilealy,  127  N. 
Y.  555 ;  Wetmore  v.  Porter,  92  N.  Y.  76 ;  Stewart  v.  Ham- 
Uton,  3  Robt.  672 ;  Treadwell  v.  Deming,  10  Misc.  Rep.  232.) 
The  plaintiff  is  entitled  to  maintain  this  action  before  maturity 
of  the  bonds.     (Code  Civ.  Pro.   §  382,  subd.   5 ;  Miller  v. 

Wood,  116  N.  Y.  351;  Cross  v.  Deoine,  46  Hun,  421; 
Thomas  v.  Dickinson,  67  Hun,  351;  47  N.  Y.  S.  R.  209; 

Vail  v.  Reynolds,  118  N.  Y.  302 ;  Yeomans  v.  Bell,  151  N. 
Y.  230 ;  Currier  v.  Poor,  84  Hun,  45.) 

Adrian  II.  Joline  for  respondents.  The  complaint  was 
properly  dismissed  because  the  testimony  showed  that  plaintiff 
had  sustained  no  actual  injury  or  damage.  {Kountze  v.  Ken- 
nedy, 25  N.  Y.  Supp.  682;  M.  P.  R.  Co.  v.  M.  R.  Co.,  11 
Daly,  373;  Vail  v.  Reynolds,  118  N.  Y.  297;  Stevens  v. 
Hyde,  32  Barb.  171 ;  Brackett  v.  Griswold,  112  N.  Y.  454; 
3  Wait's  Act.  &  Def.  442;  Taylor  v.  Guest,  58  N.  Y.  262; 
Stevens  v.  Huber,  52  N.  Y.  S.  R.  856 ;  Pomeroy  Eq.  Jur.  [2d 
ed.]  §  898 ;  Kerr  on  Fraud  &  Mistake,  325.) 

O'Brien,  J.  The  plaintiff,  in  her  complaint  in  this  action, 
alleged  that  she  was  induced,  by  fraudulent  representations  on 
the  part  of  the  defendants,  to  purchase  five  $1,000  bonds  of  a 
corporation.  The  fraudulent  representations  were  said  to  be 
that  they  were  better  than  railroad  bonds ;  that  the  security 
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was  safer  and  better ;  that  they  had  been  issued  for  f nil  value ; 
that  the  real  estate  alone  of  the  corporation,  upon  which  they 
were  a  lien,  was  worth  more  than  the  amount  of  the  first  and 
second  mortgages  upon  it ;  that  they  were  readily  negotiable, 
and  that  the  defendants  could  at  any  time  get  the  plaintiffs 
money,  which  she  was  about  to  invest,  back  for  6aid  bonds. 

It  is  alleged  that  these  statements  were  false,  and  known 
by  the  defendants  to  l>e  false,  and  made  for  the  purpose  of 
inducing  the  plaintiff  to  purchase  the  bonds ;  that  she  did  pur- 
chase them  at  par,  relying  on  the  truth  of  these  statements; 
that,  in  fact,  they  were  not  marketable  or  negotiable,  and  were 
not  issued  for  full  value,  but  had  been  purchased  by  the 
defendants  at  fifty  cents  on  the  dollar,  viz.,  for  $2,500 ;  that 
the  real  estate  upon  which  they  were  a  lien  was  not  worth  the 
amount  of  the  prior  and  first  mortgage,  which  amounted  to 
$700,000  ;  thaUt  was  worth  less  than  $500,000,  and  could  not 
be  sold  for  that  sum  ;  that  the  defendants,  conspiring  together 
for  the  purpose  of  floating  the  bonds  and  selling  them  to  the 
public,  organized  the  corporation  that  issued  them ;  that  at  or 
prior  to  that  organization  it  was  agreed  that  the  bonds  should 
be  issued  to  the  defendants  at  fifty  cents  on  the  dollar.  It 
was  alleged  that  they  were  unsalable  and  of  very  little  value ; 
that  the  plaintiff,  upon  the  discovery  of  the  fraud,  demanded 
from  the  defendants  the  sum  she  had  paid  for  the  bonds, 
viz.,  $5,000,  and  tendered  them  back  to  the  defendants,  and 
that  they  declined  to  receive  them,  or  to  refund  the  money 
which  the  plaintiff  had  paid  for  them.  The  complaint  con- 
cludes with  a  prayer  for  a  judgment  against  the  defendants 
for  $5,000,  with  interest  from  the  time  the  money  had  been 
paid  for  the  bonds. 

This  complaint  was  treated  at  the  trial  as  one  in  an  action, 
not  for  rescission,  but  for  the  recovery  of  damages.  Whether 
that  was  the  correct  view  of  the  nature  of  the  action  or  not, 
is  not  now  very  material.  The  plaintiff,  at  the  trial,  gave 
proof  tending  to  establish  the  representations  as  stated  in  the 
complaint.  It  appeared  in  the  course  of  the  trial  that  the 
interest  on  the  bonds  had  been  regularly  paid.     Whereupon 
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the  defendants'  counsel,  while  plaintiffs  counsel  was  proceed- 
ing with  his  case,  moved  the  court  to  dismiss  the  complaint  at 
that  stage  of  the  case,  on  the  ground  that  it  appeared  from 
the  testimony  already  given  that  the  plaintiff  had  sustained  no 
damage  whatever,  inasmuch  as  she  still  held  the  bonds  and  the 
interest  had  been  regularly  paid.  Thereupon  the  court 
inquired  of  the  plaintiff's  connsel  whether  he  had  any  further 
testimony  on  the  question  of  representations.  The  counsel 
replied  that  he  had  none,  but  that  he  still  had  evidence  to 
show  that  the  representations  were  false  as  to  the  value  of  the 
property,  as  to  the  fact  that  the  bonds  were  issued  for  full 
value  and  as  to  their  value  in  the  market.  The  court  then 
remarked  that  it  would  be  useless  to  proceed  further,  since, 
according  to  his  views,  the  action  could  not  be  maintained ; 
that  it  was  apparent  that  no  damage  had  thus  far  been  shown 
or  had  been  sustained  by  the  plaintiff,  inasmuch  as  the  interest 
had  been  regularly  paid  for  a  number  of  years  ever  since  the 
plaintiff  purchased  them,  except  on  one  occasion,  when  there 
was  a  default  of  twenty-eight  or  thirty  days.  The  court,  then, 
dismissed  the  plaintiffs  complaint,  on  the  ground  that  the 
regular  payment  of  interest  showed  that  no  damages  could  be 
recovered.     To  this  ruling  the  plaintiff's  counsel  excepted. 

We  think  the  ruling  of  the  learned  trial  judge  was  errone- 
ous. The  complaint  stated  a  cause  of  action,  either  for  the 
rescission  of  the  transaction  or  for  damages.  Some  of  the 
representations  as  to  the  bonds,  stated  in  the  complaint,  might 
be  construed  to  be  simple  expressions  of  opinion  ;  but  others 
weie  statements  of  material  facts  concerning  the  value  of  the 
property  which  the  plaintiff  was  about  to  purchase.  She  had 
a  right  to  prove,  if  she  could,  that  these  representations  were 
false,  and  so  known  to  the  defendants,  and  that  she  relied  upon 
them  in  making  the  purchase.  The  fact  that  the  interest  had 
been  paid  regularly  wras  not  conclusive  evidence  against  the 
plaintiff  on  the  question  of  damages.  The  fact  that  interest 
has  been  regularly  paid  for  some  years  upon  corporate  bonds 
does  not  conclusively  prove,  by  any  means,  that  they  are 
marketable  bonds,  or  that  they  are  adequate  security  for  the 
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money  invested.  That  was  only  a  circumstance  bearing  upon 
the  question  of  value.  It  sometimes  happens  that  interest  is 
regularly  paid  upon  corporate  bonds  that  have,  in  fact,  no 
adequate  security  behind  them  to  which  the  creditor  can 
resort  for  the  payment  of  the  principal  when  it  becomes  due. 

It  may  be  true  that  interest  is  paid  for  ygars  on  bonds  of  a 
corporation  and  yet  one  who  has  purchased  them  at  par  be 
grossly  defrauded  in  the  purchase,  and  when  a  party  who  has 
been  induced  by  fraud  to  purchase  bonds  that  have  no  sub- 
stantial or  adequate  property  security  behind  them  he  may 
have  redress  for  the  fraud  without  waiting  for  the  inevitable 
day  when  default  will  be  made  in  the  payment  of  interest. 
The  mere  payment  of  interest  on  a  debt  does  not  show  that  it 
is  secured  or  that  the  debtor  is  then  or  ever  will  be  able  to  pay 
the  principal.  The  damage  that  a  purchaser  of  such  securi- 
ties suffers  by  the  fraud  is  capable  of  being  ascertained  when 
he  learns  the  true  condition  of  the  corporation  and  the  prop- 
erty upon  which  the  mortgage  bonds  are  liens.  Where  fraud 
has  been  committed  in  such  a  sale  the  right  of  action  is  not 
dependent  upon  the  payment  or  default  of  interest.  It 
depends  on  proof  of  fraud  in  the  sale  of  personal  property  in 
the  form  of  corporate  securities,  and  the  payment  of  interest 
is  only  a  circumstance  in  the  disposition  of  such  an  issue.  If 
the  plaintiff  could  have  established  the  allegations  of  her  com- 
plaint to  the  satisfaction  of  the  jury  she  would  be  entitled  to 
recover,  notwithstanding  the  fact  that  the  interest  payments 
had  been  regularly  made.  The  prompt  payment  of  high 
interest  is  no  sign  that  the  security  is  good,  at  least  no  con- 
clusive proof,  and  is  sometimes  an  indication  to  the  business 
world  that  it  is  not. 

It  may  be  that  the  plaintiff  would  not  have  been  able  to 
make  out  her  case ;  but  the  difficulty  here  is  that  she  was  not 
permitted  to  put  in  the  proof  which  she  had.  It  might  have 
been  a  case,  in  the  end,  for  a  nonsuit ;  but  the  ruling  of  the 
trial  court  in  advance  of  the  plaintiffs  full  case,  that  she  could 
not  recover  because  interest  had  been  regularly  paid,  cannot 
be  sustained.     The  plaintiff  should  have  been  permitted  to 
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give  all  the  proof  which  she  had  that  would  tend  to  show  that 
the  statements  made  by  the  defendants  upon  the  sale  of  the 
bonds  were  false  and  fraudulent,  to  her  injury. 

For  thes*e  reasons  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Gray, 
J.,  dissenting. 

Judgment  reversed,  etc. 


Adelbert  G.  Sergent,  Appellant,  v.  The  Liverpool  and 
London  and  Globe  Insurance  Compant,  Respondent. 

1.  Fire  Insurance  —  Requirements  from  Insured  after  Loss. 
When  the  liability  of  a  fire  insurance  company  has  become  fixed  by  the 
capital  fact  of  loss  within  the  range  of  the  responsibility  assumed  in  the 
contract,  courts  are  reluctant  to  deprive  the  insured  of  the  benefit  of  that 
liability  by  any  narrow  or  technical  construction  of  the  conditions  and 
stipulations  which  prescribe  the  formal  requisites  by  means  of  which 
this  accrued  right  is  to  be  made  available  for  his  indemnification. 

2.  Provision  as  to  Proofs  of  Loss — Estoppel.  A  fire  insurance 
company  which  has  issued  a  policy  providing  that  the  insured  shall  file 
proofs  of  loss  within  sixty  days,  and  that  no  officer,  agent  or  other  repre- 
sentative of  the  company  shall  have  power  to  waive  any  condition,  except 
by  indorsed  agreement,  may,  by  conduct,  estop  itself  from  enforcing  such 
provision  against  one  who  has  acted  in  reliance  upon  such  conduct;  and 
it  may  also  be  estopped  by  the  act  of  an  agent  who  possesses,  or  whom  it 
has  held  out  to  possess,  this  power  in  respect  to  the  provision.  Where 
there  is  evidence  tending  to  prove  either  or  both  of  these  points  it  is  error 
to  take  the  case  from  the  jury. 

Sergent  v.  London  &  L.  &  G.  Ins.  Co.,  85  Hun,  31,  reversed. 

(Argued  March  7,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  1,  1895,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  nonsuit  granted  at  Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Andrew  G.  Washbon  for  appellant.  When  a  policy  is 
issued  with  full  knowledge  on  the  part  of  the  underwriter  of 
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facts  in  direct  conflict  with  the  statements  on  the  same  subject 
in  the  application,  it  is  reasonable  to  assume  that  there  was  no 
intention  to  insist  upon  the  condition  or  claim  a  forfeiture 
under  it.  (McNally  v.  P.  Ins.  Co.,  137  N.  Y.  396 ;  Forward 
v.  C.  Ins.  Co.,  142  N.  Y.  382.)  The  nonsuit  was  erroneously 
granted.  (McNally  v.  P.  Ins.  Co.,  137  N.  Y.  394.)  The 
court  erred  in  excluding  the  letter  from  the  agent  Thomas  to 
plaintiff  dated  October  31,  1892.  (Day  v.  D.  H.  Ins.  Co.,  81 
Me.  244.)  Any  agreement,  declaration  or  course  of  action 
on  the  part  of  an  insurance  company,  which  leads  a  party 
insured  honestly  to  believe  that  by  conforming  thereto  a  for- 
feiture of  his  policy  will  not  be  incurred,  followed  by  due  con- 
formity on  his  part,  will  and  ought  to  estop  the  company  from 
insisting  upon  the  forfeiture,  though  it  might  be  claimed 
under  the  express  letter  of  the  contract.  {Kenyon  v.  K.  T. 
<&  M.  M.  A.  Assn.,  122  N.  Y.  261  ;  Kiernan  v.  D.  C.  M. 
Ins.  Co.,  150  N.  Y.  190 ;  Sharpe  v.  M.  M.  lis.  Co.,  8  App. 
Div.  354;  Weber  v.  G.  F.  Ins.  Co.,  16  App.  Div.  599; 
Trippe  v.  P.  F.  Society,  140  N.  Y.  28 ;  McGuire  v.  II.  F 
Ins.  Co.,  7  App.  Div.  575 ;  Bishop  v.  A.  Ins.  Co.,  130  N.  Y. 
488;  Craighton  v.  A.  Ins.  Co.,  39  Hun,  319;  May  on  Ins. 
§  465  ;  Van  Allen  v.  F.  J.  S.  Ins.  Co.,  10  Hun,  397 ;  72  N. 
Y.  604 ;  Ralli  v.  White,  20  Misc.  Rep.  637.)  The  defendant 
is  bound  by  the  acts  of  the  adjuster  Sheives.  (Forward  v. 
C.  Ins.  Co.,  142  N.  Y.  389;  Arff  \\  S.  F.  In*.  Co.,  125  K. 
Y.  57;  Kuney  v.  A.  Ins.  Co.,  36  Hun,  6^  ;  Roe  v.  D.  H. 
Ins.  Co.,  1:19  Penn.  St.  94.)  It  was  a  question  for  the  jury  to 
determine  whether  or  not  there  was  an  adjustment,  and  also  a 
waiver  of  any  breach  of  warranty,  or  formal  proofs  of  loss. 
(Smith  v.  G.  F.  Ins.  Co.,  62  X.  Y.  85  ;  27  Am.  Rep.  597, 
601 ;  Craighton  v.  A.  Ins.  Co.,  39  Hun,  319 ;  Smaldone  v. 
Ins.  Co.  of  N.  A.,  15  App.  Div.  232.)  If  the  company  dis- 
claimed all  liability  for  the  reasons  assigned,  then  under  the 
well-settled  rules  of  law  the  plaintiff  was  under  no  obligation 
to  furnish  proofs  of  loss.  (Hicks  v.  B.  A.  Assur.  Co.,  13 
App.  Div.  444 ;  Grattan  v.  M.  L.  Ins.  Co.,  80  K  Y.  281 ; 
Shaw  v.  E.  L.  lis.  Co.,  69  N.  Y.  286.) 
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Charles  D.  Thomas  for  respondent.  The  exceptions  to  the 
court's  exclusion  of  the  contents  of  a  telegram  sent  by  Thomas 
to  the  plaintiff,  and  to  the  court's  refusal  to  permit  to  be  read 
in  evidence  a  letter  from  C.  D.  Thomas  to  the  plaintiff,  dated 
October  31,  1892,  present  no  error.  {Bush  v.  W.  F  Ins. 
Co.,  63  K  Y.  531  ;  Frankfurter  v.  //.  his.  Co.,  10  Misc. 
Rep.  157.)  The  nonsuit  was  properly  granted.  {Inman  v. 
W.  F.  Ins.  Co.,  12  Wend.  452;  Quintan  v.  P.  W.  Ins.  Co., 
133  K  Y.  356 ;  Brown  v.  Z.  Assur.  Corpn.,  40  Hun,  101 ; 
Blossom  v.  L.  F.  Ins.  Co.,  64  N.  Y.  162  ;  Bell  v.  L.  his.  Co., 
19  Hun,  238;  Armstrong  v.  A.  Ins.  Co.,  130  X.  Y.  560; 
Roller  v.  G.  A.  Ins.  Co.,  N.  Y.  L.  J.,  Jan.  31,  1893;  Bade- 
macher  v.  G.  Ins.  Co.,  75  Hun,  83 ;  Hill  v.  Z.  Assur.  Corpn., 
30  K  Y.  S.  R.  539 ;  Weed  v.  L.  &  L.  Ins.  Co.,  116  N.  Y. 
106 ;  Paltrovitch  v.  P.  Ins.  Co.,  68  Hun,  304 ;  Walker  v.  P. 
Ins.  Co.,  35  N.  Y.  Supp.  374.) 

Bartlett,  J.  This  is  an  action  upon  the  usual  standard 
policy  of  lire  insurance  which  covered  a  cheese  factory  and 
contents  in  Otsego  county. 

The  action  has  been  twice  tried.  On  the  first  trial  the 
plain  tiff  recovered  a  judgment  which  was  reversed  by  the 
General  Term  and  a  new  trial  ordered.  The  present  appeal 
is  after  the  second  trial. 

The  principal  question  is  whether  the  defendant  has,  under 
the  facts  as  disclosed,  waived  the  service  of  the  proofs  of  loss 
within  sixty  days  after  the  fire  or  is  estopped  from  pleading 
that  they  were  not  duly  served. 

There  is  a  further  question  in  the  case.  It  seems  to  be 
conceded  that  the  factory  stood  upon  leased  ground  and  had 
not  been  operated  for  nearly  a  year  preceding  the  fire.  The 
plaintiff  introduced  evidence  tending  to  prove  that  at  the  time 
he  made  application  for  the  policy  he  disclosed  these  facts  to 
the  local  agent  of  the  defendant. 

At  the  close  of  plaintiff's  case  defendant's  counsel  moved 
to  "nonsuit  the  plaintiff  generally  upon  the  whole  case;  that 
he  has  failed  to  establish  by  evidence  a  cause  of  action  against 
the  defendant." 
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The  trial  court  granted  this  motion.  Whereupon  the  plain- 
tiff duly  excepted  and  moved  as  follows :  "  I  ask  to  go  to  the 
jury  in  this  case  upon  all  the  questions  —  upon  the  question 
as  to  whether  Sheives  did  not  have  authority  to  go  there  and 
adjust  this  loss,  and  whether  the  plaintiff  was  not  excused 
from  serving  his  proofs  of  loss  within  sixty  days,  having  been 
put  off  his  guard  by  declarations  of  Mr.  Sheives,  and  all  the 
other  questions  in  this  case."  This  request  was  denied  and 
the  plaintiff  duly  excepted. 

The  question  we  are  called  upon  to  determine  is  whether 
there  was  evidence  enough  to  carry  the  case  to  the  jury.  The 
fire  occurred  in  the  night  of  August  22,  1892.  On  the 
twenty-fourth  of  that  month  plaintiff  notified  the  local  agent 
of  the  fire  by  letter.  The  agent  at  once  replied  as  follows  : 
"  I  am  in  receipt  of  yours  of  the  24th,  and  have  advised  the 
company  of  the  loss.  As  soon  as  I  am  notified  when  the 
adjuster  is  coming,  I  will  write  you  and  shall  expect  you  to 
meet  him." 

Three  days  later  the  agent  again  wrote  the  plaintiff,  as  fol- 
lows :  "  I  am  in  receipt  of  a  letter  from  the  insurance  com- 
pany saying  they  will  send  an  adjuster  here  within  a  few  days. 
Please  send  me  a  complete  list  of  all  the  personal  property, 
covered  by  the  terms  of  your  policy,  which  was  in  the  factory 
at  the  time  of  fire,  together  with  your  estimate  of  the  value 
or  what  you  will  claim  from  the  company.  From  this  I  can 
make  your  proofs  of  loss  and  have  them  ready  to  sign  when 
the  adjuster  reaches  here.     Please  do  this  at  once." 

The  plaintiff  testified  that  he  immediately  complied  with 
this  request.  On  the  thirtieth  of  August  one  Sheives  called 
upon  the  plaintiff  and  represented  himself  as  acting  on  behalf 
of  the  defendant.  As  to  just  what  took  place  on  that  day  in 
the  examination  of  the  premises  and  the  appraisal  of  the  prop- 
erty destroyed,  there  is  a  sharp  conflict  in  the  evidence  as 
between  Sheives  and  the  plaintiff. 

The  plaintiff  states,  in  substance,  that  Sheives  represented 
he  was  an  adjuster  for  defendant  and  went  on  and  measured 
the  foundations,  and  took  from   him  a  description  of  the 
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building,  and  estimated  its  value  after  a  conference ;  that  he 
requested  plaintiff  to  make  out  a  list  of  personal  property 
destroyed,  placing  thereon  his  valuations,  which  were  after- 
wards a  matter  of  discussion  between  them.  The  valuations 
of  Sheives  were  adopted  finally  as  to  the  real  and  personal 
property. 

Plaintiff  further  swears  that  Sheive6  stated  that  he  would 
send  this  list  to  the  company ;  that  lie  was  sorry  that  Mr. 
Thomas,  the  local  agent,  was  not  there,  and  that  the  matter 
could  all  be  fixed  up ;  that  it  would  not  be  necessary  for 
plaintiff  to  write  the  company  any  more  about  it ;  that  plain- 
tiff would  hear  from  the  company  within  ten  days,  and  he 
thought  the  loss  would  be  paid  within  sixty  days;  that  if 
plaintiff  did  not  hear  from  the  company  within  ten  days  he 
would  know  the  loss  would  be  paid. 

It  is  true  that  Sheives  denies  that  he  went  there  as  an 
adjuster ;  he  also  denies  many  of  the  statements  that  plaintiff 
said  he  made.  He  also  swore  that,  in  conversation  with  the 
plaintiff,  he  ascertained  that  the  building  stood  upon  leased 
ground,  and  that  it  had  been  vacant  for  a  year  prior  to  the 
fire,  whereupon  he  told  plaintiff  that  under  such  circumstances 
the  defendant  would  not  be  liable.  The  plaintiff  contradicts 
this  conversation. 

It  is  to  be  noted  in  this  connection  that,  in  the  first  letter  of 
the  defendant's  agent  after  the  fire,  addressed  to  the  plaintiff, 
he  agreed  to  notify  him  when  an  adjuster  would  come,  and, 
several  days  later,  the  agent  wrote  the  plaintiff  that  the 
adjuster  would  be  there  in  a  few  days.  A  week  after  the  fire 
Sheives  called  on  plaintiff,  and  the  latter  swears,  as  already 
pointed  out,  that  Sheives  stated  he  was  the  adjuster  of  the 
defendant.  The  plaintiff  also  testified  that  when  he  sent  to 
the  local  agent  the  list  of  the  property  covered  by  the  policy, 
with  his  estimate  of  value,  he  supposed  that  this  was  all  that 
was  necessary  for  him  to  do  in  making  out  proofs  of  loss,  as 
the  agent  promised  to  do  it. 

It  further  appears  that  the  plaintiff  and  his  counsel  made  a 
45 
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trip  to  New  York  city  within  sixty  days  after  the  fire,  called 
at  the  general  office  of  the  company,  and  were  referred  to  a 
man  in  the  loss  department  who  said  that  Mr.  De  Camp,  the 
local  special  agent,  was  in  charge  of  the  matter,  and  that  he 
supposed  the  loss  had  been  paid. 

In  this  connection  it  becomes  material  to  consider  one  of 
the  plaintiff's  exceptions  as  to  the  rejection  of  evidence. 
Plaintiff's  counsel  offered  in  evidence  a  letter  addressed  to 
liimself  by  C.  D.  Thomas,  the  local  agent,  dated  October  31st, 
1892,  which  was  objected  to  as  incompetent,  irrelevant  and 
immaterial ;  as  a  personal  declaration  of  the  writer  long  after 
the  liability,  if  any,  of  the  company  had  been  fixed  by  his 
performing  the  conditions  of  the  policy.  The  objection  was 
sustained  and  an  exception  taken. 

The  letter  read,  in  part,  as  follows :  "  I  am  in  receipt  of 
yours  of  the  26th,  and  I  would  advise  you  to  forward  formal 
proofs  of  loss  to  the  Insurance  Company  in  case  they  have 
not  already  paid  the  amount  of  loss,  which  you  are  entitled  to 
recover  from  tliem.  I  am  certainly  not  responsible  for  the 
amount.  I  regret  that  you  and  the  adjuster  were  not  able  to 
close  the  matter'up  when  he  was  there.  I  should  have  come 
down  with  him,  but  was  obliged  to  go  to  Richfield  Springs  to 
attend  a  law  suit.     *    *    *  " 

We  are  of  opinion  that  the  rejection  of  this  letter  was 
error,  as  it  strongly  corroborated  plaintiff's  statement  that 
Sheives  came  to  him  as  an  adjuster  of  the  defendant.  Further- 
more, as  the  sixty  days  had  expired  some  week  or  ten  days 
before  this  letter  was  written,  it  was  proof  tending  to  show 
that  the  company  were  calling  for  proofs  of  loss  after  the  time 
when  they  were  due  under  the  terms  of  the  policy. 

It  was  also  proved  that  after  the  expiration  of  sixty  days  the 
plaintiff  made  out  formal  proofs  of  loss,  sent  them  to  the 
company  and  they  were  not  returned. 

In  view  of  this  conflicting  evidence,  we  are  of  opinion  that 
it  was  error  to  refuse  plaintiff's  request  to  go  to  the  jury.  It 
was  for  the  jury  to  determine,  after  considering  these  facts, 
whether  the  defendant  had  waived  the  formal  filing  of  the 
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proofs  of  loss  within  sixty  days  after  the  lire,  or  estopped 
itself,  by  conduct  calculated  to  mislead  the  plaintiff,  from 
pleading  that  they  were  not  duly  served,  or  raising  any  other 
questions  under  the  provisions  of  the  policy. 

It  is  well  settled  that  when  liability  has  become  fixed  by  the 
capital  fact  of  loss  within  the  range  of  the  responsibility 
assumed  in  the  contract,  courts  are  reluctant  to  deprive  the 
insured  of  the  benefit  of  that  liability  by  any  narrow  or  tech- 
nical construction  of  the  conditions  and  stipulations  which  pre- 
scribe the  formal  requisites  by  means  of  which  this  accrued  right 
is  to  be  made  available  for  his  indemnification.  (McNaUy  v. 
Phcenix  Ins.  Co.,  137  N.  Y.  389,  398.) 

While  it  is  true  that  the  policy  in  suit  contained  the  usual 
clause  as  to  proofs  of  loss  being  filed  within  sixty  days,  and 
that  no  officer,  agent  or  other  representative  of  the  company 
should  have  power  to  waive  any  condition  thereof,  except  by 
written  agreement  indorsed  thereon,  yet,  a  party  to  a  contract 
containing  such  a  provision  may,  by  conduct,  estop  himself 
from  enforcing  it  against  one  who  has  acted  in  reliance  upon 
such  conduct.  lie  may  also  be  estopped  by  the  act  of  an 
agent  who  possesses,  or  whom  he  has  held  out  to  possess,  this 
power  in  respect  to  the  provision.  (Bishop  v.  Agricultural 
Ins.  Co.,  130  N.  Y.  488.) 

On  this  appeal  the  plaintiff  is  entitled  to  the  benefit  of 
every  fact  that  the  jury  could  have  found  from  the  evidence 
given,  and  to  every  legitimate  inference  warranted  by  the 
proofs.     (McNally  v.  Ph&nix  Ins.  Co.,  137  N.  Y.  389.) 

An  examination  of  all  the  evidence  in  the  light  of  this  rule 
leads  to  the  conclusion  that  the  plaintiff  should  have  been 
allowed  to  go  to  the  jury. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  dissenting,  and  Martin,  J., 
not  sitting. 

Judgment  reversed,  etc. 
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»155  Thomas  Adams  &  Co.,  Limited,   Appellant,   v.   Nicholas 

Albert,    Henry    C.    Albert    and    Charles    Haageb, 
Respondents. 

1.  Partnership — Unliquidated  Interest  of  Retiring  Partner 
Left  in  Business.  When  a  retiring  partner  allows  his  unliquidated 
interest  to  be  continued  in  the  business  of  a  new  firm,  the  interest  thus 
left  becomes  liable  for  the  partnership  debts  subsequently  incurred,  as 
well  as  the  prior  debts,  that  is,  the  interest  of  the  retiring  partner  still 
remains  at  the  risk  of  the  business  —  although  it  may  be  that  newly- 
acquired  assets,  which  in  the  course  of  business  take  the  place  of  the 
old,  are  subject  to  the  lien  of  the  new  debts  in  preference  to  the  old,  and 
that  the  old  assets  remaining  in  specie  are  subject  to  the  old  in  preference 
to  the  new  debts. 

2.  Insolvent  Partnership — Right  of  Creditor  in  Assets  Superior 
"  to  Claim  of  Retired  Partner  for  Unliquidated  Interest  Left  in 

Business.  A  retired  partner,  who  has  allowed  his  unliquidated  interest 
in  the  old  firm  to  be  continued  in  the  business  of  a  new  firm  as  capital, 
and,  hence,  at  the  risk  of  the  business,  cannot,  on  the  insolvency  of  the 
new  firm,  assume  the  position  of  a  firm  creditor  in  virtue  of  that  interest, 
to  the  prejudice  of  actual  creditors  of  the  new  firm  ;  and  as  between  him 
and  an  actual  creditor,  the  latter  has,  in  equity,  the  superior  right  to  the 
fund  arising  from  the  firm  assets. 
Adams  &  Co.  v.  Albert,  87  Hun,  471,  reversed. 

(Argued  March  11,  1898 ;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Terra  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
26,  1895,  affirming  a  judgment  in  favor  of  the  defendant 
Nicholas  Albert  against  the  plaintiff,  entered  upon  a  decision 
of  the  court  dismissing  the  complaint  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  W.  MacFarland  for  appellant.  By  a  settled  rule  of 
equity,  as  well  as  by  intention  and  express  dedication,  the 
unliquidated  interest  of  Nicholas  Albert  remaining  in  the  busi- 
ness was  at  the  risk  of  the  business,  and  the  rights  of  Nicholas 
were  subordinate  to  the  rights  of  creditors  of  the  new,  as  well 
as  of  the  old,  firm.     He  had  no  interest  in  the  assets  as  against 
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creditors  of  the  new  firm.  (2  Bell's  Comm.  500,  501,  507 ; 
Lindley  on  Part.  1041 ;  Willis  v.  Sharp,  113  N.  Y.  586 ;  Bur* 
well  v.  Mandeville,  2  How.  [IT.  S.]  560 ;  Hoyt  v.  Sprague, 
103  U.  S.  613 ;  Nerot  v.  Bumand,  4  Russ.  247 ;  Payne  v. 
Hornby,  25  Beav.  280 ;  4  Jur.  [N.  S.]  446 ;  People  ex  rel.  v. 

Van  Bur  en,  136  N.  Y.  252.)  The  application  of  the  prin- 
ciples of  equity  stated  above  mnst  lead  to  a  reversal  of  the 
judgment.  {Peyser  v.  Myers,  135  N.  Y.  599 ;  Baily  vf 
Hornthal,  154  N.  Y.  648 ;  White  v.  Benjamin,  150  N.  Y. 
258  ;  Barker  v.  C.  P.,  N.  &  K  R.  R.  R.  Co.,  151  N.  Y.  237 ; 

Wilson  v.  Robertson,  21  N.  Y.  587;  Menagh  v.  WhitweU,  52 
N.  Y.  146 ;  Curran  v.  J.rfoz/wKW,  15  How.  [U.  S.]  304 ; 
Greenl.  on  Ev.  §§  105,  112.)  The  rule  of  equitable  estoppel 
is  decisive  in  plaintiff's  favor.  ( White  v.  Hoyt,  <r3  N.  Y.  505 ; 
Continental  Nat.  Bank  v.  Nat.  Bank  of  Comm.,  50  N.  Y. 
575 ;  Grissler  v.  Powers,  81  N.  Y.  57 ;  Thompson  v.  Simp- 
son, 128  N.  Y.  270 ;  N.  T.  R.  Co.  v.  Rothery,  107  N.  Y. 
310 ;  Pars,  on  Part.  495 ;  Pollock  on  Part.  23,  24 ;  Lindley 
on  Part.  47-54.)  .  The  legal  relation  of  Nicholas  to  the  action 
is  in  point  of  form  substantially  that  of  a  claimant  of  the  pro- 
ceeds of  stolen  goods,  for  the  goods  were  all  obtained  by  the 
grossest  fraud  and  falsehood.  And,  moreover,  Nicholas'  posi- 
tion is  that  of  a  naked  claimant  who  has  advanced  nothing 
on  the  strength  of  even  a  colorable  title.  A  person  in  that 
situation  has  no  standing  in  a  court  of  equity.  (.4.  S.  R.  Co. 
v.  Fancher,  145  N.  Y.  552 ;  Amherst  College  v.  Ritch,  151 
N.  Y.  32*8.) 

James  L.  Bishop  and  Rudolph  F.  Robe  for  respondent 
Nicholas  Albert.  Every  disputed  question  of  fact  necessary 
to  support  the  conclusion  of  law  must  be  deemed  to  have  been 
found  by  the  trial  court,  and  this  court  is  without  jurisdic- 
tion to  review  such  findings.  {People  ex  rel.  v.  Barker,  152 
N.  Y.  431 ;  Bomeisler  v.  Forster,  154  N.  Y.  237 ;  Baily  v, 
Hornthal,  154  N.  Y.  648 ;  Amherst  College  v.  Ritch,  151  N, 
Y.  282.)  The  firm  of  Albert,  Haager  &  Waldburger  waa 
indebted  to  Nicholas  Albert  in  the  sum  of  upwards  of  $50,000, 
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An  account  stated  between  the  parties  was,  in  the  absence  of 
the  claim  of  auy  then  existing  creditor,  and  in  the  absence  of 
any  proof  of  fraud  or  mistake,  binding  upon  the  parties,  and 
what  took  place  at  the  formation  of  the  new  firm  was,  in  sub- 
stance and  effect,  the  statement  of  an  account.  (  Wakl  v. 
Barnum,  116  N".  Y.  87;  Saywardv.  Dexter ',  72  Fed.  Rep. 
758,  768  ;  Lindley  on  Part.  512  ;  Story  on  Part.  §  206 ;  Penn 
Bank  v.  Furness,  114  IT.  S.  376;  Willis  v.  Sharp,  113  N. 
Y.  586 ;  Burwell  v.  Mandeville,  2  How.  [II.  S.]  560 ;  Hoyt 
v.  Sprague,  103  TJ.  S.  613.)  The  defendant  Nicholas  Albert 
is  not  estopped  to  maintain  that  he  has  the  better  right  to  the 
fund  in  question.  {Continental  Nat.  Bank  v.  Nat.  Bank  of 
Comm.,  50  N.  Y.  575 ;  Allen  v.  liundell,  50  Conn.  9 ;  Jack- 
son v.  Allen,  120  Mass.  64;  Langdon  v.  Doud,  10  Allen, 
433 ;  Turnispeed  v.  Hudson,  50  Miss.  429 ;  Allen  v.  Hodge, 
51  Vt.  392 ;  Barnes  v.  Star,  64  Conn.  136  ;  Laxorenee  Uni- 
versity v.  Smith,  32  Wis.  587;  Hefner  v.Vandolah,  57  111. 
52 ;  //.  M.  Co.  v.  Farrington,  82  N.  Y.  121.) 

O'Brien,  J.  The  sole  question  in  this  case  is  one  of  equi- 
table priority.  The  controversy  is  between  the  plaintiff  and 
the  defendant  Nicholas  Albert,  each  claiming  the  prior  right 
to  a  fund  in  court  which  represents  the  proceeds  of  a  stock  of 
goods  that  on  December  23rd,  1893,  was  owned  by  the  firm 
of  Albert,  Haager  &  Company.  That  firm  was  composed  of 
Henry  Albert  and  Charles  Haager,  and  on  the  day  last  men- 
tioned  was,  and  for  some  time  had  been,  utterly  insolvent. 
On  that  day  Henry  Albert  confessed  an  individual  judg- 
ment to  his  father,  Nicholas,  for  $50,000.  On  the  28th 
of  December  he  confessed  an  individual  judgment  to  the 
plaintiff  for  about  §40,000.  Executions  were  promptly  issued 
upon  both  judgments  to  the  sheriff  and  levies  made  upon  the 
firm  goods,  that  in  favor  of  Nicholas  being,  of  course,  prior 
in  point  of  time.  The  plaintiff,  however,  has  claimed  from 
the  beginning  that  its  debt,  by  reason  of  the  facts  and  circum- 
stances hereafter  disclosed,  had  the  prior  and  superior  right. 
In  order  to  avoid  a  sacrifice  of  the  goods  they  were  sold  in 
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due  course  of  business  under  a  written  agreement  of  the  par- 
ties, and  the  proceeds  deposited  to  await  the  result  of  this 
action,  which  the  agreement  contemplated  and  provided  for. 

While  both  parties  claim  to  be  prior  creditors,  the  judg- 
ments, as  we  have  seen,  are  not  against  the  firm,  but  against 
one  of  its  individual  members.  This  seems  to  have  occurred 
from  the  mistaken  notion  that  the  other  partner  had  retired 
on  the  1st  of  January  previous  to  the  failure  and  that  the 
defendant  in  the  judgments  had  assumed  all  the  firm  debts 
and  had  acquired  all  the  firm  property.  But  such  was  not 
the  fact  as  clearly  appears  in  this  case.  The  firm  expired  by 
limitation  on  January  1st  previous  to  the  failure,  but  there 
was  no  actual  dissolution,  and  both  partners,  in  fact,  continued 
as  before  in  the  business.  The  title  to  the  firm  property  was 
not  changed,  and  there  was  no  assumption  by  either  partner  of 
the  firm  debts.  In  this  situation  the  individual  judgments 
against  Henry  became  liens  only  on  his  individual  interest  in 
the  firm  assets,  and  as  the  firm  was  hopelessly  insolvent,  that 
interest  was  nothing  at  all. 

We  cannot,  therefore,  perceive  how  these  judgments  or 
executions  play  any  material  part  in  the  controversy.  Both 
parties  are  remitted  to  their  original  rights  or  claims  against 
the  firm  property.  They  stand  now  in  that  respect  where 
they  stood  before  the  judgments  were  entered.  The  party 
that  then  had  the  superior  lien  in  equity  upon  the  goods,  if 
either,  has  now  the  superior  right  to  the  proceeds  or  fund  that 
represents  them.  That  fund  is  in  court,  and  the  purpose  of 
this  action  is  to  determine  and  adjust  the  conflicting  claims  of 
the  parties  in  law  or  equity.  The  written  stipulation  is  broad 
in  its  scope  and  purpose,  and  requires  the  court  to  look  beyond 
the  judgments  and  determine  what  the  equities  of  the  respec- 
tive parties  were  as  against  the  firm  property.  Neither  party 
has  gained  nor  lost  any  right  or  advantage  in  consequence  of 
the  recovery  of  the  judgments  or  the  levies  made  under  them 
by  the  sheriff.  The  case  is  controlled  by  principles  of  equity 
founded  upon  the  law  of  partnership  in  the  marshalling  of  the 
firm  assets  and  the  adjustment  of  the  claims  of  partnership 
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creditors.  In  order  to  apply  these  principles  it  is  necessary 
to  state  some  antecedent  facts  that  appear  in  the  case  and  that 
are  undisputed. 

The  plaintiff  is  an  English  corporation  engaged  in  the  man- 
ufacture and  sale  of  lace  goods  at  Nottingham.  The  defend- 
ant Nicholas  Albert  came  to  this  country  from  Europe  about 
1854.  In  1867  he  became  a  member  of  a  firm  in  New  York 
that  was  largely  engaged  in  dealing  in  lace  goods.  "When  that 
firm  was  dissolved  two  years  later,  he  formed  a  partnership 
with  two  other  persons  in  the  same  business.  This  firm  was 
dissolved  December  31st,  1885,  and  he  retired  from  business, 
and  soon  afterwards  went  to  reside  at  or  near  St.  Gall,  in 
Switzerland,  where  he  has  since  resided.  His  son  Henry  took 
his  place  in  the  firm,  the  other  two  members  being  the  same 
persons  who  were  in  the  firm  when  the  father  retired.  The 
same  private  ledger  that  had  been  used  by  the  old  firms  was 
continued  by  the  new  firm,  in  which  the  partners'  capital 
account  was  entered.  When  Nicholas  retired  and  the  new 
firm  was  formed  on  the  1st  day  of  January,  1886,  his  nominal 
interest  in  the  business,  as  appears  from  this  book,  was 
$115,000,  but  the  business  of  the  old  firm  was  never  wound 
up  by  any  settlement  or  actual  liquidation.  This  interest  was 
ascertained  by  deducting  the  debts  of  the  firm  from  the 
nominal  assets.  What  his  interest  would  have  been  upon  an 
actual  liquidation  cannot  now  be  kuown,  and  never  was  known 
with  anything  like  accuracy. 

But  whatever  it  was  it  remained  with  the  new  firm.  All 
that  was  done  upon  the  retirement  of  Nicholas  was  to  make 
certain  entries  in  the  ledger  referred  to,  containing  the  capita] 
account,  by  which  it  was  made  to  appear  that  the  son  had  an 
individual  interest  in  the  new  firm  of  $50,000,  and  the  firm 
itself  the  balance  of  the  father's  interest.  The  father  took  no 
obligation  or  promise  of  any  kind  from  the  son  or  from  the 
firm,  and  none  was  created  otherwise  than  by  the  entry  on  the 
ledger.  It  cannot  be  doubted  that  it  was  the  interest  thus  left 
by  Nicholas  in  the  business  that  gave  and  was  intended  to  give 
the  new  firm,  of  which  the  son  was  the  head,  credit  and  stand- 
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ing  in  the  business  world.  The  plaintiff  had  considerable 
dealings  with  the  old  firms  and  continued  to  supply  the  new 
firm  with  a  large  part  of  their  6tock,  which  was  always  pur- 
chased on  credit.  The  name  of  the  new  firm  was  the  same  as 
that  of  the  old.  In  1888  one  of  the  members  of  the  new 
firm  dropped  out,  and  this  left  the  son  and  the  other  partner 
the  sole  members  of  the  new  firm,  but  no  other  change  was 
made. 

The  interest  of  Nicholas  still  remained  in  the  business,  he 
receiving  in  each  year  payments  or  credits  of  various  suras  of 
money,  representing  sometimes  six  per  cent  and  sometimes 
five  per  cent  on  what  he  left  with  the  firm.  This,  with  some 
other  comparatively  small  amounts,  was  the  only  money  that 
he  ever  drew  from  the  business.  After  the  retirement  of  the 
father  the  business  was  not  prosperous.  The  new  firm,  espe- 
cially in  later  years,  was  continually  behind  in  their  payments 
to  the  plaintiff,  upon  whose  forbearance  and  credit  the  suc- 
cess of  the  firm  largely  depended.  In  July,  1891,  the  firm 
was  indebted  to  the  plaintiff  in  the  6um  of  about  $50,000  for 
goods. 

The  managing  director,  feeling  anxious  and  uncertain  about 
the  safety  of  this  debt  and  the  condition  of  the  firm,  visited 
Nicholas,  the  father,  at  his  home  near  St.  Gall.  The  condition 
of  the  firm  with  reference  to  its  ability  to  pay,  and  the  pro- 
priety and  safety  of  extending  future  credits,  was  the  subject 
of  their  interview.  The  father  then  gave  to  the  plaintiff's 
agent  assurances  which  not  only  resulted  in  forbearance  as  to 
the  debt  due,  but  further  credit.  They  differ  somewhat  now 
with  respect  to  what  these  assurances  were,  but  for  all  the 
purposes  of  the  case  they  may  be  here  stated  in  the  language 
of  the  findings  of  the  learned  trial  judge  dismissing  the 
plaintiff's  complaint,  and  which  are  based  upon  the  testimony 
of  Nicholas  himself. 

He  finds  that  Nicholas  said  to  the  plaintiff's  agent,  "  You 
need  not  have  any  fear  at  all.  That  is  all  right.  Your  firm 
won't  lose  anything  because,  as  much  as  I  know,  the  business 
over  there  is  good,  and  I  have  over  $100,000  capital  in  the 
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business;  $50,000  is  a  loan  to  my  son,  and  the  remaining 
part  to  the  lirm,  so  you  need  not  be  afraid  at  all ;  that  is 
all  right."  This  statement  seems  to  have  satisfied  the  plain- 
tiff's agent,  and  he  not  only  allowed  the  debt  to  remain  in  the 
condition  that  it  then  was,  but  he  continued  to  give  credit  to 
the  firm  to  the  end  and  to  sell  them  goods  on  the  faith  of  the 
statement,  and  when  the  son  confessed  the  judgment  already 
mentioned  to  his  father,  which  put  an  end  to  the  business,  a 
large  part  of  the  assets  of  the  firm  consisted  of  the  very  goods 
sold  to  them  by  the  plaintiff  on  credit,  and  hence  a  large  part 
of  the  fund  in  controversy  is  traced  to  the  plaintiff's  goods, 
sold  in  the  manner  described. 

The  son,  Henry,  was  present  at  the  interview  at  St.  Gall, 
and  participated  in  it.  The  plaintiff's  agent  says  that  the 
father  asked  his  son  to  put  the  substance  of  the  interview  in 
writing,  but  this  the  father  denies.  However  that  may  be,  it 
is  undisputed  that  on  the  same  day  the  son  delivered  to  the 
agent  a  letter,  under  his  own  signature,  in  which  he  referred 
"  to  our  conversation  of  to-day,"  and  wishing  to  set  the  agent's 
mind  at  ease  with  respect  to  his  debt,  he  proceeded  to  state 
that  his  father  had  a  capital  of  about  $100,000  in  the  business, 
half  of  which  was  at  the  business  risk  and  the  balance  loaned 
to  him,  and  that  the  agent  could  rest  assured  that  he  would  be 
paid  in  full  before  any  of  this  capital  should  be  withdrawn. 
That  Henry,  in  behalf  of  his  firm  in  New  York,  did  give  to 
the  agent  in  various  forms  the  most  explicit  assurances  that 
the  father's  interest  was  at  the  risk  of  the  business  is  not  dis- 
puted, but  since  the  courts  below  have  held  that  the  father 
was  not  bound  by  them  the  case  may  rest  on  his  own  version 
of  the  transaction  as  found  by  the  learned  trial  judge. 

In  giving  to  this  interview  its  proper  significance  not  much 
importance  can  be  attached  to  the  use  of  the  word  loan.  All 
that  Nicholas  could  have  meant  by  that,  as  we  shall  see  here- 
after, was  to  describe  the  manner  in  which  his  interest  in 
the  old  firm  had  been  distributed  in  the  capital  account  of 
the  new  firm.  The  important  fact  was  that  his  interest  still 
remained  in  the  concern  as  capital  to  give  it  strength  and 
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credit.  He  certainly  could  not  have  intended  the  plaintiffs 
agent  to  understand  that  he,  Nicholas,  had  a  debt  against  the 
firm  and  against  his  son  for  over  $100,000,  that  he  was  at 
liberty  to  enforce  at  any  time.  Such  a  situation,  instead  of 
removing  the  agent's  doubts  and  fears  with  respect  to  the 
financial  condition  of  the  firm,  might  well  have  aroused  his 
worst  apprehensions.  That  the  agent  did  not  understand  the 
situation  in  that  way  is  too  plain  for  argument,  when  we  con- 
sider the  purpose  of  the  interview,  the  substance  of  what  took 
place  and  what  followed.  That  Nicholas  did  not  intend  to  be 
understood  in  that  sense  is  equally  clear,  since  he  knew  that 
the  agent  had  doubts  with  respect  to  the  ability  of  the  firm  to 
pay  its  debts,  and  to  reveal  to  his  mind  such  a  dangerous  situa- 
tion would  aggravate  his  fears  instead  of  dispelling  them. 

Hence,  the  question  is  whether,  upon  such  a  state  of  facts, 
Nicholas  can  now  assume,  with  respect  to  this  fund,  the  atti- 
tude of  a  preferred  creditor  against  all  the  other  creditors  of 
the  firm,  and  especially  against  the  plaintiff,  who,  upon  the 
faith  of  all  these  assurances,  parted  with  the  legal  title  to  the 
property  which  the  firm  had  at  the  time  of  the  failure,  and 
which  is  represented  by  the  fund  in  question.  The  solution 
of  this  problem  does  not  call  for  any  discussion  of  the  question 
of  fraud,  actual  or  constructive,  but  depends  upon  principles 
of  equity.  It  i3  proper,  however,  to  say  that,  while  there  is 
in  the  record  abundant  material  for  imputing  fraud  to  Henry, 
the  6on,  and  the  firm  for  which  he  acted,  there  is  no  reason 
whatever  to  suppose  that  Nicholas,  his  father,  was  in  any  way 
connected  with  it.  Even  in  the  interview  at  St.  Gall,  already 
described,  he  acted  honestly  and  doubtless  meant  just  what  his 
words  fairly  implied.  He  was,  as  all  now  admit,  deceived  as 
to  the  condition  of  the  business  in  New  York  by  his  son.  He 
had  no  hand  nor  part  in  procuring  the  judgment  under  which 
he  now  claims,  and,  in  fact,  he  knew  nothing  about  it  until 
after  it  was  entered.  The  plan  of  confessing  judgment  and 
acquiring  a  first  lien  on  the  property  of  the  firm  was  con- 
ceived and  executed  bv  the  son  alone.  It  is  true  that  he  is. 
now  in  the  attitude  of  claiming  the  benefit  and  advantage 
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of  that  judgment,  but  it  is  quite  probable  that  he  has  been 
made  to  assume  that  position  by  the  voluntary  action  of  his  son. 

Therefore,  leaving  entirely  out  of  view  all  questions  of 
actual  fraud,  and  relegating  the  judgments  to  their  proper 
place  in  the  controversy  as  merely  representing  the  debts  in 
another  form,  we  have  simply  two  claimants  of  a  fund  which 
is  subject  to  the  disposition  of  a  court  of  equity  on  equitable 
principles,  and  the  question  is,  which  of  the  two  claimants  has 
the  superior  right  in  equity  ? 

When  Nicholas  retired  from  the  firm  on  the  1st  of  Janu- 
ary, 1886,  leaving  his  entire  unliquidated  interest  in  it  as 
capital,  it  remained  at  the  risk  of  the  business,  and  his  rights 
in  the  firm  property  thereafter  became  subordinate  to  the 
rights  of  creditors  of  the  new  firm  as  well  as  the  old  firm,  and 
this  without  regard  to  the  manner  in  which  by  his  assent, 
express  or  implied,  that  interest  was  distributed  on  the  book 
containing  the  account  of  capital.  On  the  undisputed  facts 
disclosed  by  this  case,  he  cannot,  upon  failure  of  the  new  firm, 
assert  any  interest  in  the  firm  assets  to  the  prejudice  of  cred- 
itors. The  nominal  capital,  which  Nicholas,  the  father,  left 
in  the  concern,  however  distributed  upon  the  books,  was  the 
thing  which  gave  and  was  intended  to  give  standing  and  credit 
to  the  new  firm,  and  hence  it  would  now  be  inequitable  to 
deprive  the  firm  creditors  of  the  benefit  of  it  in  favor  of  the 
party  who  furnished  it,  or  rather  allowed  it  to  remain  for  the 
purpose  of  promoting  the  success  of  a  business  in  which  his 
son  was  largely  interested.  That  son  took  his  father's  place  in 
the  firm,  and,  without  even  a  change  of  name,  it  continued  the 
same  business  substantially  upon  the  credit  and  reputation 
which  the  still  unascertained  and  unliquidated  interest  of  the 
father  gave  to  it.  The  money  value  of  the  interest  of  the 
retiring  partner  depended  upon  what  that  interest  would  pro- 
duce when  reduced  to  money,  after  the  discharge  of  all  debts, 
and  it  was  never  ascertained  by  that  process.  The  facts  in  the 
record  indicate  that  had  that  course  been  pursued  the  real 
interest  would  prove  to  be  much  less  than  the  nominal  inter- 
est.    To  allow  the  retiring  partner  now,  when  the  new  firm 
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has  failed,  to  give  to  his  nominal  interest,  left  in  the  business 
in  the  manner  and  under  the  circumstances  stated,  the  form 
and  character  of  a  fixed  debt  against  the  new  firm  to  the 
exclusion  of  the  plaintiff's  claim,  would  be,  to  use  a  very  mild 
expression,  contrary  to  equity. 

The  principle  to  be  deduced  from  the  elementary  books  and 
the  adjudged  cases,  which  applies  to  such  a  situation  as  the 
facts  in  this  case  disclose,  is  substantially  this :  When  a  retir- 
ing partner  allows  his  unliquidated  interest  to  be  continued  in 
the  business  of  a  new  firm,  the  interest  thus  left  becomes  liable 
for  the  partnership  debts  subsequently  incurred,  as  well  as  the 
prior  debts.  It  may  be  that  newly-acquired  assets,  which,  in 
the  course  of  business  take  the  place  of  the  old,  are  subject  to 
the  lien  of  the  new  debts  in  preference  to  the  old,  and  that 
the  old  assets  remaining  in  specie  are  subject  to  the  old  in  pref- 
erence to  the  new  debts,  but  with  this  qualification  the  rule 
seems  to  be  well  settled  in  equity,  and  that  is  but  another  way 
of  saying  that  the  interest  of  the  retiring  partner  still  remains 
at  the  risk  of  the  business.  (  Willis  v.  Sharp,  113  N.  Y.  586 ; 
Burwdl  v.  MandeviUe* 8  Eocrs.,  2  How.  [U.  S.]  560 ;  Hoyt  v. 
Sprague,  103  U.  S.  613  ;  Nerot  v.  Burnand,  4  Kuss.  247 ; 
Payne  v.  Hornby,  25  Beav.  280 ;  Lindley  on  Part.  700,  702.) 

The  principle  is  stated  in  this  form  by  a  learned  writer  on 
the  Law  of  Partnership  :  "  If,  therefore,  the  person,  instead  of 
permitting  himself  to  be  held  out  as  a  partner,  permits  his 
property  to  be  held  out  as  the  property  of  the  firm,  and  as 
forming  a  part  of  the  foundation  on  which  its  credit  rests,  the 
very  same  reason  which  held  him  personally  in  the  first  case 
with  all  his  property,  would  now  hold  that  part  of  his  prop- 
erty so  permitted  to  appear  as  the  property  of  the  firm." 
(Parsons  on  Partnership  [3d  ed.],  537.)  That  must  mean  that 
the  interest  of  the  retiring  partner,  set  over  on  the  books  to 
the  new  firm,  is  continued  at  the  risk  of  the  business.  Hence 
the  result  must  be  that,  as  against  the  plaintiff,  the  defendant 
Nicholas  Albert  cannot  now  assume  the  position  of  a  firm 
creditor  in  virtue  of  his  nominal  interest  in  the  old  firm,  but 
left  by  him  for  the  use  of  the  new  firm  as  capital.     This  would 
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deplete  the  assets  of  the  insolvent  firm  to  which  he  intrusted 
his  interest  on  retiring  from  the  old  firm  or  upon  its  dissolu- 
tion, to  the  prejudice  of  the  just  rights  of  creditors,  a  conse- 
quence which  equity  does  not  tolerate.  {Baily  v.  Hornthal, 
154  N.  Y.  648.) 

The  application  of  this  principle  is  decisive  of  the  case,  and 
•while  it  might  be  developed  and  illustrated  at  greater  length 
by  dfecussion  and  by  reference  to  other  authorities,  enough  has 
been  said  to  indicate  and  make  reasonably  clear  our  reasons  for 
the  conclusion  that  the  plaintiff  has  in  equity  the  superior  right 
to  the  fund  which  is  the  subject  of  litigation.  In  this  view 
of  the  case  it  is  not  important  to  determine  whether  the  inter- 
view between  the  plaintiff's  agent  and  Nicholas,  at  St.  Grail, 
in  July,  1891,  with  what  followed,  constitutes  a  technical 
estoppel,  since  the  principle  of  equity,  to  which  attention  has 
been  directed,  would  apply  if  that  interview  had  never  taken 
place.  But  it  has  an  important  bearing  upon  another  feature 
of  the  case,  and  gives  great  aid  in  the  application  of  the 
principle. 

Whatever  else  that  event  may  prove  or  tend  to  prove  it 
shows  quite  clearly  that  Nicholas  then  and  all  along  understood 
the  situation  just  as  equity  now  views  it  under  the  rule  and 
principle  stated.  If,  on  the  1st  day  of  January,  1886,  he 
became,  as  now  claimed,  a  creditor  of  the  firm  and  of  his  son 
to  the  extent  of  his  nominal  interest  of  $115,000,  then  it 
would  be  apparent  that  the  new  firm  started  in  business  with 
practically  no  capital  at  all  since  a  liquidation  of  the  assets 
would  barely  pay  the  debts.  Indeed,  if  that  was  the  real 
situation,  the  firm  was  perilously  near  insolvency  from  the 
beginning,  and  that  situation  did  not  improve  from  the  date 
of  the  organization  to  July,  1891,  when  the  interview  at  St. 
Gall  took  place.  On  the  contrary,  everything  tends  to  show 
that  it  was  aggravated,  and  hence  if  Nicholas  then  had  this 
large  debt  against  the  concern,  which  he  was  at  liberty  to 
enforce  at  pleasure,  he  could  not  as  an  honest  man  have  told 
the  plaintiff's  agent,  as  he  did  in  substance,  that  the  plaintiff's 
debt  was  not  only  safe  but  that  the  agent  could  safely  con- 
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tinue  to  give  further  credit.  He  evidently  understood  then, 
as  equity  now  regards  it,  that  his  unliquidated  interest,  what- 
ever it  might  be,  was  at  the  risk  of  the  business,  and  so  regard- 
ing the  nature  of  his  claim,  his  conduct  is  consistent  with  the 
highest  standard  of  commercial  morality,  but  upon  no  other 
hypothesis  can  his  acts  and  words  be  reconciled  with  that 
honesty  of  purpose  which  is  now  freely  conceded  to  him  on 
all  sides.  His  present  position,  which  it  is  but  just  to  say  was 
not  of  his  own  seeking,  but  brought  about  by  the  voluntary 
action  of  his  son,  would  seem  to  invite  a  conflict  between  his 
personal  reputation  for  integrity  as  a  business  man  and  his 
pecuniary  interest,  6ince  either  the  one  or  the  other  must  suffer 
as  the  result  of  this  case.  The  principle  of  equity,  upon 
which  our  decision  rests,  preserves  the  former  while  it  may 
unfavorably  affect  the  latter. 

There  are  no  other  questions  in  the  case.  It  may  be  that 
the  view  we  have  taken  with  respect  to  the  principle  that 
governs  the  rights  of  the  parties  may  give  rise  hereafter  to 
some  questions  of  practice  or  procedure,  but  they  belong  to 
the  court  of  original  jurisdiction. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Vann, 
J.,  dissenting. 

Judgment  reversed,  etc. 


William  S.  Wyse,  Appellant,  v.  Marie  S.  Wyse  et  al., 

Respondents. 

1.  Evidence  —  Mental  Capacity  —  Non-expert  Witness.  Lay 
witnesses  cannot  properly  give  an  opinion  as  to  the  mental  capacity  of  a 
grantor ;  but  they  may  state  the  impressions  which  the  acts  and  declara- 
tions of  the  party,  to  which  they  have  testified,  produced  upon  their 
minds  at  the  time,  and  as  to  whether  they  were  rational  or  irrational. 

2.  Question  Improper  in  Form  —  Non  prejudicial  Error.  If  a 
question  put  to  a  lay  witness  touching  his  impression  of  the  mental  con- 
dition of  a  party  is  improper  in  form,  such  technical  error  is  not  to  be 
deemed  to  have  been  prejudicial  where  it  is  apparent,  from  the  evidence  of 
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the  witness,  that  in  replying  he  stated  only  his  impression  as  derived  from, 
described  acts  of,  and  conversations  had  with,  the  party. 

3.  Action  in  Equity,  by  Grantor,  to  Set  Aside  Conveyance,  on 
Ground  of  Mental  Incapacity  —  Non-expert  Testimony.  Where, 
in  an  action  in  equity,  brought  by  the  grantor  to  set  aside  a  conveyance, 
upon  the  ground  of  his  mental  incapacity  to  dispose  of  his  property,  the 
appellate  court  is  satisfied  that,  on  all  the  facts  and  circumstances,  the 
result  reached  by  the  trial  judge  ought  not  to  have  been  different  if  the 
testimony  of  certain  lay  witnesses  as  to  their  impression  of  the  plaintiff's- 
mental  condition,  given  in  reply  to  questions  technically  improper  in 
form,  had  been  rejected,  a  new  trial  should  not  be  granted  on  account  of 
such  questions. 

4.  Expert  Witness  —  Hypothetical  Question.-  A  judgment  dis- 
missing the  complaint  in  an  action  in  equity  brought  by  the  grantor  to  set 
aside  a  transfer,  on  the  ground  of  his  mental  incapacity  to  dispose  of  his 
property,  is  not  to  be  disturbed,  on  appeal,  by  reason  of  the  exclusion  of 
hypothetical  questions  addressed  to  medical  experts  on  behalf  of  the 
plaintiff,  where  the  questions  called  for  an  opinion,  not  as  to  mental 
disease,  but  as  to  mental  capacity  to  execute  the  transfer  in  question, 
being  the  issuable  fact  in  the  case,  and  assumed  facts  not  within  the  range 
of  the  evidence,  and  it  appears  that  the  exclusion  of  the  evidence  called 
for  by  the  questions,  if  it  was  in  anywise  competent,  could  not  have 
prejudiced  the  plaintiff. 

Wyse  v.  Wyse,  13  Misc.  Rep.  773,  affirmed. 

(Argued  March  11,  1898 ;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  July  15Y 
1895,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  dismissing  the  complaint  upon 
the  merits  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Gilbert  D.  Lamb  for  appellant.  The  allowance  by  the 
court  of  proof  of  sanity  and  general  mental  capacity  by  opin- 
ions of  lay  witnesses  without  a  previous  statement  by  them  of 
specific  language  and  acts  of  plaintiff  was  error,  and  the 
exceptions  taken  on  this  ground  must  lead  to  a  reversal  of  the 
judgment.  (Holcomh  v.  ZTokomb,  95  N.  Y.  316 ;  Yeandle 
v.  Yeandle,  13  N.  Y.  S.  R.  586 ;  Paine  v.  Aldrich,  133  N. 
Y.  544 ;  Peoph  v.  Strait,  148  N.  Y.  566 ;  People  v.  Youngs, 
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151  N.  Y.  210 ;  People  v.  Koerner,  154  K  Y.  355.)  The 
exceptions  in  behalf  of  plaintiff,  other  than  those  to  the  allow- 
ance of  general  testimony  by  lay  witnesses  as  to  sanity,  were 
well  taken  and  must  lead  to  a  reversal  of  the  judgment. 
(Stevens  v.  Stevens,  150  Mass.  557;  Harnett  v.  Garvey,  66  $. 
Y.  641 ;  McC  Unlock  v.  Curd,  32  Mo.  417 ;  Holcomb  v.  Hol- 
comh, 95  N.  Y.  316;  Webster  v.  Le  Compte,  74  Md.  249; 
Dilleber  v.  H.  L.  Ins.  Co.,  87  N.  Y.  79 ;  Jackson  v.  Water 
Cb.,  14  Cal.  25 ;  Carpentier  v.  Williamson,  25  Cal.  167 ; 
/>*0/>fe  v.  Ybarra,  17  Cal.  167;  11  ice  v.  Heath,  39  Cal.  609; 
Chary  v.  Railroad  Co.,  76  Cal.  240.) 

William  C.  Trull  for  respondents.  The  questions  of  fact 
involved  in  the  issues  having  been  determined  in  favor  of  the 
defendant  upon  conflicting  evidence,  and  that  decision  having 
been  affirmed  by  the  General  Term,  this  court  will  not  review 
any  question  of  fact.  (Code  Civ.  Pro.  §  1337;  L.  1894,  ch. 
688 ;  Vermilyea  v.  Palmer,  52  N.  Y.  471 ;  Van  Tuyl  v.  W. 
F  I.  Co.,  55  K  Y.  657;  Quincey  v.  White,  63  N.  Y.  370  ; 
Matter  of  Ross,  87  N.  Y.  514;  Ilynes  v.  McDermott,  91  Is. 
Y.  451 ;  People  ex  rel.  v.  French,  92  X.  Y.  5506 ;  Holcomh  v. 
Campbell,  118  N.  Y.  46.)  The  objections  made  by  the  plain- 
tiff to  opinions  and  impressions  of  lay  witnesses  as  to  his 
mental  condition  are  untenable.  (De  Witt  v.  Barly,  17  N. 
Y.  340;  Clapp  v.  Fuderton,  34  N.  Y.  190;  O'Brien  v. 
People,  36  N.  Y.  282;  Rider  v.  Miller,  86  N.  Y.  507; 
Matter  of  Ross,  87  X.  Y.  514 ;  Holcomh  v.  Holcomh,  95  N. 
Y.  316;  People  v.  Augsbury,  97  K  Y.  501;  Matter  of 
Coleman,  111  N.  Y.  220;  Paine  v.  Aldrich,  133  N.  Y.  544; 
People  v.  Packenham,  115  N.  Y.  200 ;  People  v.  Youngs, 
151  N.  Y.  210.)  It  was  not  error  for  the  court  to  overrule 
the  hypothetical  questions  to  Dr.  Dana.  (People  v.  A  ugsbury, 
97  X.  Y.  502;  Matter  of  Mason,  60  Iluai,  56;  People  v. 
Strait,  148  X.  Y.  566.) 

Per  Curiam.  '  This  action  was  brought  on  the  equity  side 
of  the  court  for  the  purpose  of  setting  aside  a  conveyance  of 
real  property,  transfers  of  personal  property  and  a  release 
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made  by  the  plaintiff  to  the  defendant  Marie  S.  Wyse,  his 
wife,  upon  the  ground  of  the  plaintiff's  unsoundness  of  mind, 
imbecility  and  incapacity  to  dispose  of  his  property,  and  of 
the  undue  influence  exerted  upon  him  by  said  defendant. 

The  evidence  upon  the  trial  was  ample,  if  not  overwhelm- 
ing, to  support  the  decision  of  the  judge  at  Special  Term,  to 
the  effect  that,  upon  the  occasions  of  the  transfers  of  prop- 
erty in  question,  the  plaintiff  was  not  a  person  of  unsound 
mind,  or  insane,  or  imbecile,  or  otherwise  incapable  of  exercis- 
ing his  own  free  will  in  the  disposition  which  he  made  of  his 
property ;  that  upon  none  of  such  occasions  did  the  defendant 
Marie  S.  Wyse  exert  any  undue  influence  over  him  to  induce 
him  to  make  any  of  the  said  transfers  of  property ;  that  she  at  no 
time  agreed  to  hold  any  of  the  property  so  transferred  to  her 
for  the  benefit  of  the  plaintiff,  or  for  the  joint  benefit  of  the 
plaintiff  and  herself,  and  that  the  release  in  question  executed 
by  the  plaintiff  was  of  his  own  free  will  and  without  any 
undue  influence. 

We  have  carefully  examined  the  evidence,  in  the  light  of 
the  argument  made  for  the  appellant,  and  we  think  no  other 
conclusion  could  have  been  well  reached  by  the  trial  judge. 
Nor  do  we  think  that  any  case  was  made  out,  which  would 
warrant  the  court  in  fastening  a  trust  upon  the  legal  title  of 
the  defendant  Marie  S.  Wyse  to  the  property  in  question. 
The  principle  is  not  applicable  here  upon  which  a  court  of 
equity  proceeds,  in  order  to  convert  the  transferee  of  property 
into  a  trustee  ;  inasmuch  as  the  case  is  lacking  in  the  essential 
elements  for  its  application.  The  decision  of  the  trial  judge 
not  only  negatives  the  idea  of  any  undue  influence  exerted,  or 
advantage  taken,  by  the  defendant  Marie  S.  Wyse;  but  the 
circumstances,  as  fully  revealed  by  the  evidence,  all  militate 
in  favor  of  the  transfers  of  the  property  having  been  volun- 
tarily made  and  without  any  condition  or  promise  attached. 

Our  attention  is  directed  to  certain  rulings  of  the  trial  judge 
upon  questions  of  evidence.  Non-experts,  or  lay  witnesses, 
were  examined  as  to  their  impressions  of  the  mental  condi- 
tion of  the  plaintiff.     The  witness  Williams,  who  knew  the 
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plaintiff  and  had  been  in  the  habit  of  meeting  with  him  fre- 
quently, was  asked  this  question :  "  From  your  observation  of 
him  and  from  conversations  with  him,  what  impression  was 
left  on  your  mind  as  to  his  condition  mentally  ? "  The  wit- 
ness Hill,  who  was  a  lawyer,  and  who  had  represented  the 
plaintiff's  wife  in  a  previous  action  brought  against  her  by  the 
plaintiff  to  set  aside  these  transfers  of  property,  and  who  had 
had  a  conversation  with  the  plaintiff,  was  asked  this  question : 
"  From  what  you  saw  of  him,  and  in  the  interview  which  you 
had  with  him,  what  impression  was  left  on  your  mind  as  to  his 
soundness  of  mind  ? "  The  witness  Woolverton,  who  knew 
the  plaintiff,  and  who  had  had  occasion  to  see  him  at  times  in 
the  course  of  his  acquaintance,  was  asked  this  question: 
"  What  impression  did  Mr.  Wyse's  language  and  conduct  make 
upon  your  mind  as  to  the  condition  of  his  mind  ;  was  it 
rational  or  irrational  ? "  To  these  questions  the  plaintiff's 
counsel  objected ;  but  the  objection  was  overruled  and  an 
exception  was  taken.  In  admitting  the  answers  of  the  wit- 
nesses to  these  questions,  we  think  the  court  exceeded  the  lim- 
its of  the  rules  of  evidence  in  such  cases.  Lay  witnesses  can- 
not properly  give  an  opinion  as  to  the  mental  capacity  of  a 
grantor.  They  may  state  the  impressions  which  the  acts  and 
declarations  of  the  party,  to  which  they  have  testified,  pro- 
duced upon  their  minds  at  the  time,  and  as  to  whether  they 
were  rational  or  irrational.  When  the  issue  is  as  to  the  fact 
of  the  mental  capacity  or  soundness  of  a  party,  a  non-expert 
witness  should  not  be  allowed  to  express  his  opinion  with 
respect  to  it.  (Ilolcomh  v.  Holcomh,  95  N.  Y.  321  ;  Paine 
v.  Aldrich,  133  N.  Y.  547 :  People  v.  Strait,  148  N.  Y.  569  ; 
People  v.  Youngs,  151  X.  Y.  219  ;  People  v.  Koerner,  154 
N.  Y.  355.) 

But,  while  these  questions  were  improper  in  form,  and 
there  may  have  been  a  technical  error  in  permitting  them  to 
be  answered,  we  think  that  the  error  was  not  prejudicial  to 
the  plaintiff.  From  an  examination  of  the  evidence  of  the 
witnesses,  it  is  apparent  that  they  were  stating  only  their 
impression  as  derived  from  the  acts  and  conversations  had 
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with  the  plaintiff.  (See  People  v.  Youngs,  supra.)  The 
trial  was  before  a  judge,  who  had  before  him  an  overwhelm- 
ing amount  of  evidence  in  the  facts  and  circumstances  tend- 
ing to  show  the  character  and  mental  capacity  of  the  plaintiff. 
Satisfied,  as  we  are,  that  on  all  the  facts  and  circumstances  the 
result  ought  not  to  have  been  different,  if  such  testimony  had 
been  rejected,  we  thin,k,  under  the  well-settled  rule  applicable 
to  equity  cases,  a  new  trial  should  not  be  granted.  (Apthorp 
v.  Comstock,  2  Paige,  482 ;  Matter  of  N.  Y.  C.  <&  If.  R.  R. 
R.  Co.,  90  N.  Y.  342.) 

There  were  hypothetical  questions  addressed  to  two  medical 
experts  called  for  the  plaintiff,  which  were  excluded  upon  the 
objection  of  the  defendants'  counsel.  These  questions  called 
for  an  opinion  as  to  whether,  upon  the  assumption  that  the 
plaintiff,  at  previous  times,  was  in  the  same  condition  in  which 
the  expert  found  him  at  the  time  of  his  examination,  the 
plaintiff  on  those  occasions  had  mental  capacity  to  understand 
the  quality  and  effect  of  his  acts,  or  capacity  to  understand 
the  effect  of  his  acts  in  executing  such  a  transfer.  They 
called  for  an  opinion,  not  as  to  mental  disease,  but  as  to  men- 
tal capacity  to  do  the  act  in  question,  which  was  the  issuable 
fact  in  the  case.  In  addition,  the  questions  assumed  facts  not 
within  the  range  of  the  evidence.  Furthermore,  the  exclusion 
of  the  evidence  called  for  by  the  questions,  if  it  was  in  any- 
wise competent,  could  not  have  prejudiced  the  plaintiff.  This 
is  true,  not  only  by  reason  of  the  observations  we  have  pre- 
viously made,  but  because  each  of  these  medical  experts  had 
fully  described  the  condition  of  the  plaintiff,  when  he  was 
examined  by  them,  and  had  given  an  opinion  as  to  his  mental 
condition.  The  court  was  in  full  possession  of  the  nature  of 
the  examination  and  of  the  opinions  formed  by  the  witnesses. 

We  think  that  no  further  discussion  is  required  upon  the 
questions  in  this  case  and  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur,  except  Parker,  Ch.  J.,  and  O'Brien,  J., 
dissenting. 

Judgment  affirmed. 
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The  Neuchatel  Asphalte  Company,  Limited,  Respondent, 
v.  The  Mayor,  Aldermen  and  Commonalty  of  the  City 
of  New  York  ;  Mathias  Theriault,  James  Thomson,  The 
Masons'  Supplies  Company,  Eva  Contois,  as  Administra-^ 
trix  of  Edmond  Contois,  Deceased,  and  Pascal  Theriault, 
Appellants,  et  al. 

1.  Foreign  Corporation  —  Enforcement  of  Contract  Made  Prior 
to  Certificate  for  Doing  Business  in  this  State.  The  effect  of  the 
concluding  clause  of  section  15  of  the  General  Corporation  Law  of  1892 
(Ch.  687),  that  "  no  foreign  stock  corporation  doing  business  within  this 
state  without  such  certificate  shall  maintain  any  action  in  this  state  upon 
any  contract  made  by  it  in  this  state  until  it  shall  have  procured  such 
certificate,"  was  to  permit  such  a  corporation,  on  obtaining  the  certificate 
prescribed  by  that  section  as  a  condition  precedent  to  doing  business  in  this 
state,  to  enforce  a  contract  made  by  it  after  the  passage  of  the  law  and 
before  procuring  the  certificate. 

2.  Enforcement  by  Foreign  Corporation,  through  Mechanics' 
Lien,  of  Contract  Made  Prior  to  Certificate  for  Doing  Business 
in  this  State.  A  foreign  stock  corporation,  which  was  doing  business 
in  this  state  at  the  time  of  the  passage  of  the  General  Corporation  Law  of 
1892,  made  a  contract,  after  the  passage  of  the  law,  for  furnishing  materials 
for  a  building,  and  filed  a  notice  of  lien  therefor,  without  having  obtained 
the  certificate  prescribed  by  the  law  as  a  condition  precedent  to  doing 
business  in  this  state.  Thereafter,  and  after  the  completion  of  its  con- 
tract, the  corporation  obtained  such  certificate,  and  thereupon,  and  within 
ninety  days  after  filing  the  notice  of  lien,  commenced  an  action  to  fore- 
close the  lien.  Held,  that  the  action  was  maintainable,  by  force  of  the 
concluding  clause  of  section  15  of  the  law  of  1892. 

Neuchatel  Asphalte  Co.  v.  Mayor,  12  Misc.  Rep.  26,  affirmed. 

(Submitted  March  8,  1898;  decided  March  25,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  April  9,  1895,  modifying  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  by  providing  for  the  payment  out  of  the  fund, 
of  the  plaintiffs  lien  in  the  order  of  priority  of  its  filing. 

This  was  an  action  brought  to  foreclose  a  mechanics'  lien. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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C.  J.  G.  Hall  for  Mathias  Theriault,  Eva  Contois,  as 
administratrix,  and  Pascal  Theriault,  appellants.  The  plaintiff 
lost  its  Hen  for  the  reason  that  it  did  not  commence  an  action 
by  service  of  the  summons  upon  the  principal  debtor,  Mathias 
Theriault,  within  the  ninety  days  after  tiling  its  notice  of 
claim.  (L.  1882,  ch.  410,  §  1827;  Henry  v.  Lynch,  1  N.  Y. 
Supp.  780;  Smith  v.  Gault,  5  Month.  Bull.,  May,  1893; 
KeUey  v.  Combe,  50  How.  Pr.  358 ;  Code  Civ.  Pro.  §§  398, 
399.)  The  contract  between  the  plaintiff  and  the  defendant 
Theriault,  for  doing  work  described  in  the  complaint,  was  in 
violation  of  the  statute  of  this  state,  and  void,  and  the  plaintiff 
is  not  entitled  to  enforce  the  payment  of  its  claim,  or  to  main- 
tain this  action.  {Miller  v.  Ammon,  145  U.  S.  426  ;  Dema- 
rest  v.  Flack,  128  N.  Y.  217;  Best  v.  Bauder,  29  How.  Pr. 
489 ;  De  Witt  v.  Brisbane,  16  N.  Y.  508  ;  Hall  v.  Bishop, 
3  Daly,  100;  Swords  v.  Owen,  2  J.  &  S.  277;  Griffith 
v.  Wells,  3  Den.  296  ;  Bloom  v.  Sabriski,  59  X.  Y.  S.  R.  277  ; 
Lowry  v.  G.  S.  Assn.,  28  N.  Y.  Supp.  560.) 

James  W.  Perry  for  James  Thomson,  appellant.  The 
legislature  may  impose  conditions  subject  to  which  foreign 
corporations  may  or  may  not  do  business  in  this  state.  Con- 
tracts made  by  a  foreign  corporation  while  doing  business  in 
violation  of  such  conditions  are  invalid.  (L.  1892,  ch.  687, 
§  15  ;  Demarest  v.  Fkick,  128  N.  Y.  217;  //.  S.  M.  Co.  v. 
State  of  N.  J\  143  U.  S.  312 ;  C.  M.  Co.  v.  Ferguson,  113 
U.  S.  727 ;  Lasher  v.  Stimson,  145  Penn.  St.  30 ;  Hegernan 
v.  F.  S.  Co.,  97  Penn.  St.  534 ;  Thome  v.  T.  Ins.  Co.,  80 
Penn.  St.  17;  Holt  v.  Green,  73  Penn.  St.  198  ;  R.  S.  Ins. 
Co.  v.  Slaughter,  20  Ind.  520 ;  Ginn  v.  J\T.  F.  M.  &  S.  Co., 
92  Ind.  135;  Christial  v.  A.  F  L.  31.  Co.,  89  Ala.  198;  D. 
M.  Co.  v.  Nixon,  95  Ala.  318 ;  Farrior  v.  JST.  F.  M.  Co., 
88  Ala.  278.)  The  alleged  contract  on  which  plaintiff  bases 
its  claim  was  made  in  violation  of  law  of  this  state.  It,  there- 
fore, never  had  any  legal  existence  here,  and  is  not  enforceable. 
Obviously  there  is  nothing  to  enforce.  {Gran ford  Mills  v. 
Goddard,  69  Fed.  Rep.  141 ;  Sedg.  on  Stat.  Law,  199,  359; 
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People  ex  rel.  v.  Cornrs.  of  Taxes,  95  N.  Y.  559  ;  Gay  v.  Set- 
bold,  97  N.  Y.  477 ;  People  ex  rel.  v.  Lacombe,  99  N.  Y.  49.) 

E.  T.  Lovatt  for  the  Masons'  Supplies  Company,  appel- 
lant. The  contract  was  void  because  it  was  made  by  a  foreign 
corporation  without  a  certificate  having  been  procured.  After 
the  completion  of  the  contract,  it  could  not  be  enforced  by 
reason  of  the  6aid  corporation  having  thereafter  obtained  a 
certificate  authorizing  it  to  do  business.  (P.  S.  &  G.  P.  Co. 
v.  ConneU,  86  Hun,  319 ;  White  on  Corp.  [3d  ed.]  281.) 

Thomas  M.  Worth  for  respondent.  Plaintiff's  contract  was 
not  void.  (Pratt  v.  Short,  79  N.  Y.  437 ;  S.  H.  Bank  v. 
Codd,  18  N.  Y.  244;  D.  S.  M.  Co.  v.  Best,  30  Hun,  642; 
Harris  v.  Runnels,  12  How.  [U.  S.]  84;  Nat.  Bank  v. 
Whitney,  103  U.  S.  102;  Fortier  v.  N.  0.  Bank,  112  U.  S. 
451 ;  Nat.  Bank  v.  Matthews,  98  U.  S.  627 ;  G.  M.  Co.  v. 
Nat.  Bank,  96  U.  S.  641  ;  Pangborn  v.  Westlake,  36  Iowa, 
549 ;  Vining  v.  Bricker,  14  Ohio  St.  331 ;  McMahon  v. 
Boden,  39  Conn.  316.)  The  plaintiff's  lien  was  not  lost. 
(M.  &  T.  Bank  v.  Mayor,  etc.,  97  N.  Y.  362  ;  Moran  v.  M. 
H.  Bank,  9  N.  Y.  Supp.  715  ;  Herbert  v.  Day,  33  Hun,  463  ; 
Campbell  v.  Hughes,  73  Hun,  14.)  Quite  irrespective  of  any 
statute  or  statutory  lien,  every  sub-contractor  may  have  the 
benefit  of  the  principal  contract,  which  is  written  into  the  sub- 
contract by  operation  of  law.     (97  N.  Y.  357  ;  123  N.  Y.  268.) 

Gray,  J.  The  plaintiff,  a  foreign  corporation,  filed  a  notice 
of  lien  against  the  premises  in  question,  October  25th,  1893, 
as  a  sub-contractor  in  the  furnishing  of  materials  under  a  cer- 
tain contract  for  the  alteration  of  a  building  in  the  city  of 
New  York.  It  had  been  doing  business  in  this  state  for  four- 
teen years  prior  to  the  contract  in  question ;  but  it  had  not 
procured  from  the  secretary  of  state  the  certificate  required 
by  chapter  687  of  the  Laws  of  1892.  On  December  4th,  1893, 
after  the  completion  of  its  contract  and  the  filing  of  its  notice 
of  lien,  the  plaintiff  applied  for  and  obtained  the  required 
certificate.     On  January  12th,  1894,  within  ninety  days  after 
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the  filing  of  the  lien,  an  action  for  its  foreclosure  was  com- 
menced ;  which  was,  as  were  several  other  actions  by  lienors, 
consolidated  with  an  action  commenced  by  a  lienor  on  Janu- 
ary 16th,  1894. 

The  only  important  question  demanding  our  consideration, 
upon  this  review,  is  whether,  by  reason  of  the  provisions  of 
the  act  of  1892,  the  plaintiff  could  file  a  lien  and  enforce  its 
contract.  The  act  provides,  by  section  15,  that  "no  foreign 
stock  corporation  other  than  a  monied  corporation,  shall  do 
business  in  this  state  without  having  first  procured  from  the 
secretary  of  state  a  certificate  that  it  has  complied  with  all  the 
requirements  of  law  to  authorize  it  to  do  business  in  this  state. 
*  *  *  No  such  corporation  now  doing  business  in  this 
state  shall  do  business  herein  after  December  31,  1892,  with- 
out having  procured  such  certificate  from  the  secretary  of 
state,  but  any  lawful  contract  previously  made  by  the  corpo- 
ration may  be  performed  and  enforced  within  the  state  subse- 
quent to  such  date.  No  foreign  stock  corporation  doing  busi- 
ness in  this  state  without  such  certificate  shall  maintain  any 
action  in  this  state  upon  any  contract  made  by  it  in  this  state 
until  it  shall  have  procured  such  certificate." 

At  the  Special  Term,  the  trial  judge  held  the  prohibition  of 
this  statute  to  be  absolute  and  that  no  contract  made  in  viola- 
tion of  it  could  be  enforced.  At  the  General  Term,  his 
decision  was  reversed,  upon  the  reasoning  that  by  virtue  of 
the  concluding  clause  of  the  section  a  contract,  although  pro- 
hibited, might  become,  nevertheless,  enforceable  by  an  action 
when  the  certificate  was  procured.  I  think  we  should  hold 
with  the  General  Term. 

The  plaintiff  was  a  corporation  doing  business  in  this  state 
at  the  time  of  the  passage  of  the  act,  and  had  not,  at  the  time 
of  making  of  its  contract,  or  of  filing  its  notice  of  lien,  pro- 
cured the  necessary  certificate.  Hence,  by  force  of  the  stat- 
ute, it  was  prevented  from  maintaining  an  action  to  enforce 
its  contract.  But  when  a  foreign  corporation,  having  a  lawful 
contract  to  enforce,  found  itself  in  that  situation,  the  statute 
tendered  relief  in  providing  that  the  inhibition  upon  the  right 
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of  action  should  only  endure  while  it  was  without  the  certifi- 
cate. The  inhibition  operated  upon  the  remedy;  but  was 
lifted,  if  the  delinquent  corporation  was  able  to  procure  the 
issuance  by  the  secretary  of  state  of  a  certificate  entitling  it  to 
do  business  here.  This  statute  was  simply  declaratory  of  the 
policy  of  the  state  that  foreign  stock  corporations  should  not 
carry  on  any  business  in  this  state,  which  similar  corporations 
organized  under  its  laws  could  not  lawfully  conduct.  Its  pur- 
pose was  not  to  avoid  contracts ;  but  to  provide  for  an  effec- 
tive supervision  and  control  of  the  business  proposed  to  be 
carried  on  here  by  foreign  corporations.  It  provided  no  pen- 
alty, in  the  event  of  a  non-compliance,  other  than  the  suspen- 
sion of  civil  remedies.  Such,  and  such  only,  were  the  conse- 
quences of  the  violation  of  the  statute  and  none  others  will  be 
implied  as  intended  by  the  legislature.  The  offense  aimed  at 
was  only  an  offense,  because  declared  by  the  statute  to  be  so 
and  its  particular  proportion  and  consequences  were  defined 
therein.  The  concluding  clause  of  section  15,  which  prescribed 
the  consequences  to  follow  upon  a  failure  to  comply  with  the 
statute,  qualified  the  absolute  nature  of  the  earlier  prohibitory 
declaration  and,  unless  it  were  given  that  effect,  it  could  have 
no  practical  operation. 

Other  questions  have  been  correctly  disposed  of  and  I  think 
we  should  affirm  the  judgment  appealed  from,  with  costs. 

All  concur. 

Judgment  affirmed. 


Abraham  Simon  et  al.,  Appellants,  v.  John  H.  Yanderveeb, 

Respondent. 

Bale  of  Land  —  Unmarketable  Title  —  Rejection  by  Purchaser. 
A  pending  action  and  lis  pendens  filed  justify  the  rejection  of  title  by  the 
purchaser  of  land,  when  the  complaint  states  a  good  cause  of  action  affect- 
ing the  land.  The  purchaser  is  not  required  to  go  outside  the  complaint 
and  look  up  the  evidence  on  which  the  action  is  based  and  determine 
whether  it  is  maintainable. 

Simon  v.  Vandtrteer,  84  Hun,  452,  reversed. 

(Submitted  March  14,  1898;  decided  March  25,  1898.) 
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Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  26,  1895,  reversing  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Louis  Manheim  for  appellants.  The  title  proffered  by  the 
defendant  to  the  plaintiffs  was  unmarketable.  (Code  Civ. 
Pro.  §§  1670,  1671;  Jordan  v.  Poillon,  77  N.  Y.  521; 
Moore  v.  Williams,  115  N.  Y.  586;  Fleming  v.  Burnham^ 
100  N.  Y.  1 ;  Warren  v.  Banning,  50  N.  Y.  S.  R.  810  ;  WiL 
murt  v.  McGrane,  16  A  pp.  Div.  412 ;  Vought  v.  Williams, 
120  K  Y.  253 ;  Shriver  v.  Shriver,  86  K  Y.  575  ;  KiU 
patrick  v.  Barron,  125  N.  Y.  751 ;  Abbott  v.  James,  111  N. 
Y.  673  ;  Dalton  v.   Vanderveer,  59  N.  Y.  S.  R.  254.) 

Albert  G.  McDonald  for  respondent.  Neither  the  suit  of 
Dal  ton  against  Vanderveer  nor  the  notice  of  its  pendency 
made  the  title  defective  or  furnished  reason  for  its  rejection. 
(Greenblatt  v.  Hermann,  144  N.  Y.  18  ;  Habermanw  Baker, 
128  N.  Y.  256 ;  Hayes  v.  Nourse,  114  N.  Y.  595 ;  Aldrich 
v.  Bailey,  132  N.  Y.  85 ;  Simon  v.  Vanderveer,  84  Hun, 
452 ;  Grace  v.  Bowden,  10  App.  Div.  541 ;  Styles  v.  Blume^ 
12  Misc.  Rep  421  ;  Maliaiwe  Bank  v.  Culver,  30  N.  Y.  313  ; 
Wilsey  v.  Dennis,  44  Barb.  354;  Bull  v.  Hutchins,  32 
Beav.  615 ;  Hellreigel  v.  Manning,  97  N.  Y.  60.) 

Haight,  J.  This  action  was  brought  to  recover  the  amount 
paid  upon  contracts  for  the  purchase  of  real  property,  upon 
the  ground  that  the  title  was  defective  or  so  incumbered  as  to 
make  it  unmarketable. 

On  the  5th  day  of  October,  1892,  the  day  agreed  upon  by 
the  parties  for  the  transfer  of  the  title,  the  defendant  tendered 
to  the  plaintiffs  deeds  of  the  land,  proper  and  sufficient  in 
form,  but  they  refused  to  receive  the  deeds  or  to  pay  the 
balance  of  the  purchase  price  in  accordance  with  the  terms 
of  the  contract,  for  the  reason  that  a  lis  pendens  and  com- 
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plaint  had  been  filed  in  the  office  of  the  clerk  of  Kings 
county  on  September  29th,  1892,  in  an  action  brought  by  one 
George  W.  Dalton  against  the  defendant  in  this  action,  in 
which  Dalton  claimed  an  interest  in  the  real  estate  which  the 
defendant  had  contracted  to  convey  to  these  plaintiffs.  The 
defendant  insisted  that  his  title  was  not  impaired  or  rendered 
unmarketable  by  reason  of  the  Dalton  action  and  Us  pendens, 
but  did  not  produce  or  call  the  attention  of  the  plaintiffs  to 
the  contract  upon  which  that  action  was  based. 

Prior  to  the  25th  day  of  February,  1891,  the  defendant's 
title  is  unquestioned.  On  that  day  he  entered  into  a  written 
contract  with  Dalton  to  act  as  his  agent  in  surveying,  opening 
streets  and  laying  out  lots  for  sale  of  about  sixty-five  acres  of 
land,  of  which  that  contracted  to  be  conveyed  to  the  plaintiffs 
was  a  part.  Under  the  contract  Dalton  was  to  make  the  sales 
of  the  property,  pay  the  defendant  $3,000  per  acre  and  three- 
fourths  of  all  that  should  be  received  in  excess  thereof,  Dalton 
reserving  the  other  quarter  for  his  services. 

We  fully  agree  with  the  learned  General  Term  in  its  con- 
clusion that  under  this  contract  Dalton  acquired  no  title  or 
interest  in  the  land.  But,  as  we  have  seen,  this  contract  was 
not  produced  and  the  attention  of  the  plaintiffs  called  thereto 
at  the  time  agreed  upon  for  the  transfer  of  the  property  to 
them.  No  claim  has  been  made  that  the  complaint  does  not 
state  a  good  cause  of  action,  or  that  under  it  Dalton  would 
not  have  an  interest  in  the  real  property.  Instead  of  averring 
an  employment  as  agent,  as  provided  for  in  the  contract,  it 
alleges  that  the  plaintiffs  and  defendant  entered  into  a  copart- 
nership, in  which  each  partner  was  to  have  an  interest  in  the 
lands,  and  that  the  defendant,  for  the  purpose  of  depriving 
Dalton  of  his  rightful  interest  and  share  in  the  premises, 
wrongfully  dissolved  the  copartnership  and  would  not  allow 
him  to  participate  in  the  profits  arising  from  the  contract  or 
account  to  him  for  his  share  or  interest.  The  relief  demanded 
was  that  he,  Dalton,  be  declared  to  be  an  owner,  or  part 
owner,  of  the  land  and  premises  described ;  that  an  account- 
ing be  had  and  that  a  receiver  be  appointed  to  take  possession 
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of  the  premises  and  to  sell  the  lands,  or  that  the  premises  be 
divided  under  the  direction  of  the  court  according  to  the 
respective  rights  of  the  parties. 

It  will  be  observed  that  the  action  was  commenced  only  six 
days  before  the  day  fixed  for  the  passing  of  the  title  under 
the  contract  with  the  plaintiffs.  The  commencement  of  that 
action  was  not  discovered  by  the  plaintiffs  until  the  day  before 
and  then  a  contract  was  found  on  file,  but  it  was  not  examined 
by  the  plaintiffs'  counsel  and  he  did  not  know  that  it  was  the 
contract  upon  which  the  Dal  ton  action  was  based,  or  that 
there  was  not  another  contract. 

If  the  allegations  of  the  complaint  were  true,  then  the  title 
was  not  marketable.  Upon  the  trial  of  this  action  it  turned 
out  that  the  essential  allegation  had  no  foundation  in  fact,  but 
these  facts  were  not  known  by  the  plaintiffs  at  the  time  of 
their  rejection  of  the  title.  We  are  thus  brought  to  the  ques- 
tion in  the  case.  The  plaintiffs  contend  that  they  were  not 
required  to  investigate  the  title  further  ;  while  the  defendant 
insists  that  the  burden  rested  upon  them  to  show  that  the 
Dalton  action  was  based  upon  facts  that  would  establish  that 
he  had  an  interest  in  the  property  or  that  the  result  of  the 
trial  of  that  issue  would  be  doubtful. 

The  rule  is  well  stated  by  Andrews,  Ch.  J.,  in  the  recent 
case  of  Greenblatt  v.  Hermann  (144  N".  Y.  13,  18):  "A 
vendee  who  refuses  to  take  title  upon  the  ground  of  defect 
therein,  must  point  out  the  objection  and  give  proof  tending  to 
establish  it,  or  to  create  such  a  doubt  in  respect  thereto  as  to 
render  the  title  unmarketable.  If  the  defect  or  doubt  is  dis* 
closed  on  the  face  of  the  record  title,  he  need  go  no  further, 
but  if  it  depends  upon  some  extrinsic  fact  not  disclosed  by  the 
record,  he  must  show  the  fact  which  justifies  his  refusal  to 
accept  the  title  tendered." 

In  the  case  of  Aid  rich  v.  Bailey  (132  N.  Y.  85)  we  held 
that  an  action  brought  and  a  lis  pendens  filed  did  not  justify 
the  rejection  of  the  title  by  the  vendee  when  the  complaint 
failed  to  state  a  cause  of  action. 

In  Fleming  v.  Burnham  et  al.  (100  N.  Y.  1)  it  was  held 
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that  a  title  open  to  reasonable  doubt  is  not  marketable  and  a 
purchaser  will  not  be  required  to  determine  a  disputed  ques- 
tion of  fact  or  a  doubtful  question  of  law  with  reference  thereto. 

In  Moore  v.  Williams  (115  N.  Y.  586)  it  was  held  that  it 
was  not  necessary  for  a  vendee  of  real  estate  in  order  to  justify 
a  refusal  to  complete  the  purchase,  to  show  that  the  title  offered 
was  absolutely  bad.  It  is  sufficient  if  he  had  to  resort  to 
parol  evidence  to  remove  the  apparent  incumbrance. 

We  now  come  to  the  consideration  of  the  case  of  Hayes  v. 
bourse  (114  N.  Y.  595),  upon  which  the  learned  General 
Term  based  its  decision.  That  action  was  brought  to  recover 
a  payment  made  at  the  time  of  the  execution  of  a  contract  for 
the  sale  of  lands  on  the  ground  of  a  defect  in  the  title.  In 
that  case  one  Peter  Kemble  owned  the  premises  in  1819. 
He  died  in  1823,  leaving  a  will  in  which  he  devised  the 
premises  to  his  five  children,  share  and  share  alike ;  four  of 
the  children  conveyed  to  Mary  Kemble,  the  fifth.  She 
recorded  her  deed,  took  possession  of  the  land  and  remained 
until  October,  1854,  when  she  conveyed  to  James  N.  Pauld- 
ing, who  took  possession  and  remained  until  August,  18S4, 
when  he  conveyed  to  the  defendant  in  trust  for  the  benefit 
of  creditors.  In  1885  the  defendant  contracted  to  sell  to  the 
plaintiff.  The  defect  in  the  title  complained  of  was  that  in 
July,  1836,  an  action  was  commenced  in  the  late  Court  of 
Chancery  by  John  McGeer  and  others  against  Governeur 
Kemble  and  others,  being  the  five  children  and  devisees  of 
Peter  Kemble,  in  which  it  was  alleged  in  the  bill  that  on 
August  13,  1819,  Peter  Kemble  had  entered  into  an  agree- 
ment with  Arthur  McGeer,  the  father  of  the  complainants,  in 
which  he  agreed  to  sell,  and  McGeer  to  purchase,  the  lands, 
and  that  under  that  contract  McGeer  entered  into  possession, 
and  so  remained  until  his  death,  when  the  defendants  in  that 
action  re-entered  and  retained  the  possession.  A  lis  pendens 
was  filed  on  the  same  day  that  the  action  was  brought.  It 
appeared  that  no  further  proceedings  were  taken  in  the  case, 
and  the  last  we  hear  of  it  was  in  1844,  when  there  was  a  sub- 
stitution of  attorneys  for  the  complainants.  Upon  the  trial 
of  this  action  James  X.  Paulding  was  sworn  as  a  witness,  mid 
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testified  that  the  first  that  he  knew  of  any  trouble  with  the  title 
was  twenty  years  before,  when  he  sold  the  lots  at  auction.  The 
purchaser  found  the  papers  in  the  chancery  suit  on  file  and 
refused  to  take  title.  At  that  time  Paulding  tells  us  he  tried  to 
find  the  McGeers,  and  employed  two  persons  for  that  purpose, 
who  made  diligent  search,  but  had  been  unable  to  get  any  trace  of 
them.  Paulding  had  purchased  without  actual  notice  of  the 
alleged  claim  of  the  McGeers.  In  that  case  it  was  held  that, 
owing  to  the  facts  that  sixty-one  years  had  elapsed  since  the 
filing  of  the  lis  pendens  and  the  commencement  of  the  suit  in 
chancery,  the  right  to  revive  and  continue  the  action  against  the 
successors  in  interest  of  a  deceased  defendant  had  been  lost, 
and  that  the  lis  pendens  and  action  pending  no  longer  con- 
tinued to  be  a  cloud  upon  the  title.  Follett,  Ch.  J.,  in 
delivering  the  opinion  of  the  court  in  that  case,  gave  expres- 
sion to  the  following :  "  A  pending  action  brought  to  establish 
title  to,  or  a  lien  upon,  land  does  not  of  itself,  nor  does  a 
duly  recorded  notice  of  its  pendency,  make  the  title  defective 
or  create  a  lien  on  the  land.""  It  is  upon  this  clause  of  the  opin- 
ion that  the  General  Term  rests  its  conclusion  that  the  vendee 
must  go  further  and  make  inquiry  as  to  the  evidence  and 
determine  whether  the  action  can  be  maintained.  The  rule 
which  Judge  Follett  attempted  to  state  was  based  upon  the 
case  of  Bull  v.  Ilutehins  (32  Beavan,  615),  in  which  the 
Master  of  the  Rolls  said  that  "  The  lis  pendens  is  merely 
notice  of  some  claim  made  in  respect  of  the  property  which 
is  the  subject  of  the  suit,  but  that  it  does  not,  of  itself,  create 
an  incumbrance  apart  from  the  equity  on  which  the  action  is 
founded.  If  it  were  otherwise,  a  lis  pendens  having  nothing 
to  do  with  the  matter  might  create  an  incumbrance.  It  was 
notice  of  the  existence  of  a  suit  in  chancery  and  required  all 
persons  dealing  with  the  property  to  look  at  the  proceedings 
to  see  whether  it  did  affect  the  property  or  not."  In  other 
words,  he  must  look  to  the  complaint  and  see  whether  it  states 
a  cause  of  action,  as  we  did  in  Aldrich  v.  Bailey  (&upra). 
This,  we  think,  is  and  should  be  the  limit  of  the  rule.  To 
require  the  purchaser  to  go  outside  and  look  up  the  evidence 
upon  which  an  action  was  based  and  then  determine  whether 
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it  could  be  maintained  would  impose  upon  him  a  burden 
which,  we  think,  would  be  unjust  and  not  warranted  by  the 
authorities.  Whether  the  plaintiffs  would  have  been  required 
to  construe  the  contract  and  to  have  determined  whether  the 
action  could  be  maintained  upon  it  is  not  necessary  for  us  to 
now  consider.  Had  the  defendant  produced  the  contract  and 
shown  to  the  plaintiffs  that  it  was  the  only  contract  upon 
which  Dalton's  action  was  founded,  the  question  might  have 
been  raised  for  our  determination,  but  we  think  the  plaintiffs 
were  not  required  to  look  up  the  contract  or  the  evidence 
upon  which  Dalton  relied  for  the  establishment  of  his  claim. 
They  cannot  be  compelled  to  purchase  and  then  defend  a  law- 
suit regularly  commenced,  in  which  the  complaint  states  a 
good  cause  of  action. 

The  judgment  of  the  General  Term  should  be  reversed  and 
that  entered  upon  the  verdict  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 


Le  Roy  Parker,  Appellant,  v.  David  F.  Day,  Respondent. 

1.  Appeal  —  Presumption  that  Reversal  was  upon  the  Law. 
When,  on  appeal  from  a  judgment  and  order  of  a  late  General  Term 
reversing  a  judgment  entered  upon  a  decision  of  the  court  on  a  trial  with- 
out a  jury  and  granting  a  new  trial,  neither  the  judgment  nor  the  order 
states  that  the  reversal  was  based  upon  the  facts,  the  Court  of  Appeals 
must,  by  force  of  section  1338  of  the  Code  of  Civil  Procedure,  presume 
that  the  reversal  was  based  upon  the  law;  and  if  no  error  of  law  appears 
upon  the  record,  the  judgment  and  order  must  be  reversed. 

2.  Executors — Personal  Contracts  for  Services.  The  contracts 
of  executors  for  services  to  be  rendered  are  their  personal  contracts,  and 
do  not  bind  the  estate;  and  this  rule  has  not  been  changed  by  section  1814 
of  the  Code  of  Civil  Procedure. 

3.  Executor  an  Attorney  at  Law  —  Services  op  Copartner. 
Although  an  executor  who  is  an  attorney  at  law  cannot  have  compensa- 
tion for  professional  services  rendered  by  him  to  the  estate,  and  if,  having 
a  partner,  he  employs  his  partner  in  business  of  the  estate,  no  charge 
can  be  made  by  the  firm,  yet,  if  the  executor  is  excluded  from  all  participa- 
tion in  the  compensation,  his  partner  may  be  paid  like  any  other  person 
for  similar  services,  and  the  executor  may,  as  an  individual,  employ  his 
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partner,  as  an  individual,  to  do  work  for  him  in  matters  of  the  estate 
outside  and  independent  of  the  copartnership,  and  become  personally 
liable  therefor. 

4.  Employment  op  Attorney  by  his  Copartner  — Action  for  Serv- 
ices. The  fact  that  the  parties  were  copartners  at  the  time  of  the 
employment  is  not  conclusive,  as  matter  of  law,  against  the  right  of  an 
attorney  to  recover  in  an  action  brought  by  him  individually  against  an 
executor  individually,  for  services  in  matters  of  the  estate  claimed  to  have 
been  rendered  on  the  employment  of  the  defendant,  outside  and  independ- 
ent of  the  partnership. 

Parker  v.  Day,  12  Misc.  Rep.  510,  reversed. 

(Argued  March  18,  1898;  decided  March  25,  1898.) 

Appeal  from  a  judgment  and  order  of  the  General  Term 
of  the  late  Superior  Court  of  Buffalo,  entered  May  15,  1895, 
reversing  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  a  trial  without  a  jury  and  granting  a 
new  triaL 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Adelbert  Moot  for  appellant.  The  evidence  and  the  law 
both  determine  the  fact  that  the  plaintiff  was  employed  by 
the  defendant  in  his  individual  capacity,  and  not  as  a  member 
of  the  firm.  {Collier  v.  Munn,  41  N.  Y.  143 ;  Morgan  v. 
Hannas,  13  Abb.  [N.  8.]  368 ;  1  Lindley  on  Part.  267,  268  ; 
Solomon*  v.  Nissen,  2  T.  R.  674 ;  Taylor  v.  Wright.  93  Ind. 
122;  Perry  on  Trusts,  §  432;  Hough  v.  Harvey,  71  111.  72; 
7  Am.  &  Eng.  Ency.  of  Law,  441 ;  Pollard  v.  Doyle,  1  Dr.  & 
Sin.  319 ;  Frazer  v.  Palmer,  4  Y.  &  C.  515  ;  York  v.  Brown, 
1  Col.  C.  C.  260 ;  Broughton  v.  Broughton,  5  De  G.,  M.  & 
G.  60 ;  In  re  Sherwood,  3  Beav.  338.)  It  is  the  duty  of  the 
executor  to  take  care  of  the  estate  of  his  testator,  and  to  pro- 
tect it  against  unjust  claims,  and  for  this  purpose  he  may 
employ  counsel,  but  he  is  personally  liable  for  the  expense  so 
incurred  in  the  care  of  the  estate,  for  which  he  may  charge 
the  estate  in  his  accounting.  A  claim  by  counsel  so  employed 
by  an  executor,  for  services  rendered  in  the  settlement  of  an 
estate,  is  against  the  executor  personally,  and  not  against  the 
estate  of  the  deceased.     {Austin  v.  Munro,  47  N.  Y.  360; 
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Seaman  v.  TFAiteA<*ad,  78  K.  Y.  306 ;  J/a*ter  ^  WW™/,  13 
N.  Y.  S.  K.  161 ;  Ferris  v.  Disbrough,  22  Wkly.  Dig.  330 ; 
Ferrin  v.  Myrick,  41  N.  Y.  315;  Budlong  v.  Clements,  3 
Dera.  145.)  If  defendant  denies  any  request  upon  his  part  to 
the  plaintiff,  to  perform  the  services,  the  acceptance  of  such 
services  by  defendant,  in  the  absence  of  proof  that  such  serv- 
ices were  rendered  voluntarily,  raises  the  presumption  of  a 
request  on  the  part  of  defendant.  (Smith  v.  Z.  Z  H.  JR.  Co., 
102  N.  Y.  190 ;  Story  on  Cont.  §  12 ;  Adams  v.  Gokey,  17 
Wkly.  Dig.  482  ;  Tucker  v.  Staunton,  20  Wkly.  Dig.  43 ; 
Oatjield  v.  Waring,  14  Johns.  188;  Doty  v.  Wilson,  14 
Johns.  378 ;  Hicks  v.  Burhans,  10  Johns.  243.) 

George  W.  Cothran  for  respondent.  The  order  should  be 
affirmed  upon* the  law.  (Code  Civ.  Pro.  §  1338;  Danziger 
v.  Iloyt,  120'N.  Y.  192;  Larkin  v.  McMullin,  120  K  Y. 
206  ;  Hannigan  v.  Allen,  127  N.  Y.  639 ;  Whitman  v.  Foley, 
125  N.  Y.  651 ;  Davis  v.  Leopold,  87  N.  Y.  620 ;  Nustrand  v. 
.ST/i^A*,  123  N.  Y.  614;  P.  Z  Co.  v.  Hopatcong,  127  N.  Y. 
206 ;  #&<??&  v.  M.  B.  Co.,  150  N.  Y.  395 ;  Mackay  v.  Lewis, 
73  N.  Y.  382.)  There  was  not  a  sufficient  finding  of  a  trial 
court.  (Code  Civ.  Pro.  §  1022.)  The  remedy  of  the  plaintiff 
should  have  been  an  action  for  an  accounting  and  settlement 
of  the  partnership  affairs.  (  Watts  v.  Adler,  130  N.  Y.  646.) 
An  action  at  law  will  not  lie  by  one  partner  against  another 
upon  a  mere  implied  promise.  {Crater  v.  Bininger,  45  N.  Y. 
545 ;  Gridley  v.  Dole,  4  N.  Y.  486 ;  Lindley  on  Part.  *380.) 
The  allegations  and  proofs  must  agree.  (  Wright  v.  Delafield, 
25  N.  Y.  266 ;  Day  v.  Town  of  New  Lots,  107  IS.  Y.  148 ; 
Baird  v.  Mayor,  etc.,  96  N.  Y.  603 ;  Truesdell  v.  Sarles, 
104  N.  Y.  167;  Hudson  v.  Swan,  83  N.  Y.  552;  Southwick 
v.  F  Nat.  Bank,  84  N.  Y.  428  ;  Lake  v.  McElfatrick,  139 
IS.  Y.  349;   Neudecker  v.  Kohlberg,  81  K  Y.  301.) 

Per  Curiam.  This  action  was  brought  to  recover  payment 
for  legal  services  rendered  by  the  plaintiff  to  the  defendant. 

Adaline  C.  Hotchkiss  died  in  Detroit,  Michigan,  in  1887, 
and  letters  testamentary  were  issued  to  the  defendant  as  her 
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executor.  Subsequently,  claims  of  creditors  amounting  to 
about  the  sum  of  $60,000  were  presented  against  her  estate, 
and  the  services  for  which  compensation  is  now  sought  were 
rendered  by  the  plaintiff  in  defending  the  estate  against  such 
claims.  The  trial  court  found  in  favor  of  the  plaintiff  and 
awarded  judgment  against  the  defendant  for  the  sum  of  two 
thousand  dollars.  The  General  Term  reversed  the  judgment 
and  ordered  a  new  trial,  but  neither  in  the  order  nor  judgment 
stated  that  the  reversal  was  based  upon  the  facts.  Section 
1338  of  the  Code  of  Civil  Procedure  then  in  force  provided 
that :  "  Upon  an  appeal  to  the  Court  of  Appeals  from  a  judg- 
ment, reversing  a  judgment  entered  upon  a  referee's  report,  or 
a  decision  of  the  court,  upon  a  trial  without  a  jury ;  or  from  an 
order  granting  a  new  trial,  upon  such  a  reversal ;  it  must  be 
presumed,  that  the  judgment  was  not  reversed,  or  the  new  trial 
granted,  upon  a  question  of  fact,  unless  the  contrary  clearly 
appears,  in  the  body  of  the  judgment  or  order  appealed  from. 
In  that  case,  the  Court  of  Appeals  must  review  the  determina- 
tion of  the  General  Term  of  the  court  below,  upon  the  ques- 
tions of  fact,  as  wrell  as  the  questions  of  law'."  We  are  thus, 
by  the  express  provisions  of  the  Code,  required  to  presume 
that  the  reversal  was  based  upon  the  law  and  are  precluded 
from  a  review  of  the  facts. 

Our  examination  of  the  record  discloses  no  error  of  law. 
Our  attention  has  been  called  to  two  exceptions  taken  to  the 
admission  of  evidence ;  one  was  with  reference  to  a  conversa- 
tion that  took  place  between  the  plaintiff  and  the  defendant 
at  the  time  of  the  dissolution  of  the  firm  of  Day  &  Parker 
with  regard  to  the  plaintiff's  services  in  the  Hotchkiss  matter, 
and  the  other  was  with  reference  to  the  introduction  in  evi- 
dence of  a  written  notice  of  retainer  of  the  plaintiff  by  one  of 
the  legatees  under  the  will  of  Mrs.  Hotchkiss,  neither  of  which 
exceptions  point  to  any  error.  It  was  also  contended  upon 
the  argument  that  there  was  absolutely  no  evidence  showing 
an  employment  of  the  plaintiff,  and  that  under  the  provisions 
of  the  Code  then  in  force  it  became  a  question  of  law.  Upon 
this  question  the  evidence  is  to  the  effect  that  the  plaintiff  and 
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defendant  talked  over  the  subject  of  the  claims  presented 
against  the  estate  of  the  deeedent,  and  that  after  the  presenta- 
tion of  the  principal  claim  amounting  to  the  sum  of  $50,000, 
the  defendant  received  from  Detroit  a  box  containing  several 
thousand  personal  papers  of  the  decedent.  Upon  its  recep- 
tion he  delivered  the  same  to  the  plaintiff,  requesting  him  to 
look  up  the  evidence  relating  to  the  claims,  and  after  that  the 
matter  was  left  generally  to  the  plaintiff  to  look  up  the  entire 
testimony  in  this  state,  Michigan  and  Kansas,  and  thereupon 
he  performed  the  services  for  which  he  now  seeks  to  recover. 
There  can  be  no  question  but  this  request  by  the  defendant 
would  have  constituted  an  employment  under  ordinary  circum- 
stances. It  is  claimed  by  him,  however,  first,  that  the  request 
coming  from  him  as  executor,  the  employment  was  by  him 
as  6uch,  and  that  he  is  not  personally  liable  therefor,  and, 
secondly,  that  the  plaintiff  and  defendant  were  both  attorneys 
at  law  and  copartners  in  business  as  such,  and  that  the  services 
rendered  by  the  plaintiff  upon  the  request  of  the  defendant 
was  as  a  member  of  the  firm.  With  reference  to  the  first  con- 
tention the  rule  is  well  settled  that  the  contracts  of  executors 
for  services  to  be  rendered  are  their  personal  contracts  and  do 
not  bind  the  estate.  ( Austin  v.  Munro,  47  N.  Y.  360,  366  ; 
Ferrin  v.  Ifyrick,  41  N.  Y.  315  ;  Reynolds  v.  Reynolds,  3 
Wend.  244;  Demott  v.  Field,  7  Cow.  58;  Myer  v.  Cole,  12 
Johns.  349.)  This  rule  has  not  been  changed  by  section  1814 
of  the  Code  of  Civil  Procedure.  {Thompson  v.  Whitmarsh, 
100  N.  Y.  35  ;  Buckland  v.  Gallup,  105  N.  Y.  453.)  With 
reference  to  the  second  contention  Perry  on  Trusts,  at  section 
432,  says :  "  The  rule  that  trustees  can  make  no  profit  out  of 
the  estate  is  carried  so  far  in  England  that  they  can  receive  no 
compensation  for  their  services.  In  the  United  States  trus- 
tees are  entitled  to  reasonable  compensation.  Both  in  England 
and  the  United  States  a  trustee  can  receive  no  indirect  profit 
from  the  estate  by  reason  of  his  connection  with  it.  *  *  * 
If  trustees  are  factors  or  brokers,  or  commission  agents  or 
auctioneers,  or  bankers,  or  attorneys,  or  solicitors,  they 
can  make  no  charges  against  the   trust  estate  for  services 
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rendered  by  them  in  their  professional  capacity  to  the  estate 
of  which  they  are  trustees.  They  may  employ  the  services 
of  such  agents,  if  necessary,  and  pay  for  them  from  the 
estate,  but  if  they  undertake  to  act  in  such  capacity  them-  ' 
selves  for  the  estate,  they  can  receive  no  compensation.  This 
rule  is  so  strict  that,  if  the  trustee  has  a  partner  and  employs 
such  partner,  no  charge  can  be  made  by  the  lirm  ;  but  if  the 
trustee  is  excluded  from  all  participation  in  the  compensation, 
the  partner  of  the  trustee  may  be  paid  like  any  other  person 
for  similar  services.  *  *  *  In  the  United  States  a  trustee 
has  been  refused  compensation  as  solicitor  for  professional 
services  rendered  by  himself  for  himself  as  trustee,  on  the 
ground  that  no  man  can  make  a  contract  with  himself." 

In  Collier  v.  Munn  (41  N.  Y.  143)  it  was  held  that  an 
executor,  who  is  an  attorney  and  counselor  at  law,  cannot  be 
allowed  any  fees  whatever  from  the  estate  for  professionally 
defending  and  conducting  an  action  brought  against  the  estate, 
although  requested  by  his  co-executor  to  appear  in  such  action 
and  undertake  the  defense,  with  the  promise  of  compensation, 
and  although  the  legatees  and  next  of  kin  united  in  such 
request.  (See,  also,  Morgan  v.  Ilannas,  49  N.  Y.  667; 
Binsse  v.  Paige,  1  Keyes,  87.) 

There  can  be  no  doubt  that  an  individual  may  employ 
his  copartner  to  do  work  for  him  outside  of  and  independent 
of  the  copartnership,  and  become  personally  liable  therefor. 
The  question  is  as  to  whether  there  was  such  an  employment 
of  the  plaintiff  in  this  case.  In  determining  that  question, 
the  fact  that  the  parties  were  copartners  properly  entered  into 
the  consideration  of  the  trial  court,  but  it  was  not  conclusive. 
The  General  Term  had  the  power  to  reverse  such  determina- 
tion upon  the  facts,  but  it  could  not  properly  reverse  on 
account  of  error  of  law. 

The  judgment  and  order  of  the  General  Term  should  be 
reversed  and  the  judgment  entered  upon  the  decision  of  the 
trial  court  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 
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Otis  Cobbett,  Respondent,  v.  The  Spring  Garden  Insur- 
ance Company,  Appellant. 

1.  Fire  Insurance  —  Leasehold  —  Liability  Dependent  upon 
Total  Destruction.  A  policy  of  fire  insurance  upon  a  leasehold  inter- 
est in  a  building  contained  a  condition  that  the  company  should  be  liable 
"  in  case  of  such  destruction  by  fire  of  the  above-named  premises  that 
the  lease  held  by  the  assured  shall  be  by  its  terms  and  in  fact  canceled." 
The  lease  provided  that  in  case  of  partial  damage  by  fire  the  building 
should  be  repaired  as  speedily  as  possible  at  the  expense  of  the  landlord; 
that  in  case  of  such  extensive  damage  as  to  render  the  building  untenant- 
able, the  rent  should  cease  until  the  building  should  be  repaired,  and  that 
in  case  of  the  total  destruction  of  the  premises  the  lease  should  then 
cease  and  come  to  an  end.  Held,  that  there  could  be  no  recovery  on 
the  policy  unless  the  building  was  in  fact  totally  destroyed  within  the 
meaning  of  the  policy. 

2.  Not  a  Total  Destruction  of  Building,  In  an  action  upon  such 
policy  it  appeared  that  the  building  was  so  damaged  by  fire  as  to  be  ren- 
dered untenantable,  but  that,  while  the  roof  and  interior  were  destroyed, 
the  foundations  and  walls  remained  substantially  intact,  and  that  the  land- 
lord had  restored  the  building  to  substantially  its  former  condition  at  an 
expense  of  about  one -third  of  its  original  value.  Held,  that  the  evidence 
did  not  warrant  the  submission  to  the  jury  of  the  question  of  total 
destruction  as  one  of  fact,  but  the  trial  court  should  have  held  as  matter 
of  law  that  there  was  not  a  total  destruction  of  the  building  within  the 
intent  and  meaning  of  the  policy. 

Corbettv,  Spring  Garden  Ins.  Co.,  85  Hun,  250,  reversed. 

(Argued  March  3,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
25,  1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  upon  a  policy  of  tire  insurance. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Michael  II.  Cardoso  for  appellant.  The  contract  of  insur- 
ance was  enforceable  only  in  the  event  of  the  "  total  destruc- 
tion" of  the  premises,  and  there  was  no  total  destruction 
within  the  meaning  of  the  policy.  (Cad well  v.  Amheim*  152 
N.  Y.  182 ;  Hudson  v.  12.,  W.  cfc  0.  B.  R.  Co.,  145  N.  Y. 
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408 ;  Lane  v.  Town  of  Hancock,  142  N.  Y.  510 ;  Jlemmens 
v.  Nelson,  138  K  Y.  517 ;  Linkauf  v.  Lombard,  137  N.  Y. 
417  ;  13  C.  B.  916 ;  Claflin  v.  Meyer,  75  N.  Y.  260.)  There 
i6  no  authority  which  required  the  trial  court  to  submit  the 
question  of  total  destruction  as  one  of  fact,  under  the  circum- 
stances of  this  case,  to  the  jury.  (Wood  on  Fire  Ins.  §  107 ; 
2  May  on  Ins.  967,  §  421,  a ;  Ostrander  on  Fire  Ins.  [2d  ed.]  670, 
§  310 ;  Biddle  on  Ins.  §  1375 ;  Joyce  on  Ins.  §§  3025-3030 ; 
Beach  on  Ins.  §  890 ;  Judah  v.  Randall,  2  Caines  Cas.  325 ; 
Williams  v.  //.  F  Ins.  Co.,  54  Cal.  442 ;  Seyk  v.  M.  N.  Ins. 
Co.,  74  Wis.  67 ;  Harriman  v.   Q.  Ins.  Co.,  49  Wis.  71 ;  H. 

B.  Im.  Co.  v.  Garlington,  66  Tex.  103 ;  O.  P.&  P.  Co.  v. 
M.  Ins.  Co.,  31  Fed.  Rep.  200 ;  Vandnrpoel  v.  Smith,  2  Daly, 
135 ;  Iloeveler  v.  Flemming,  91  Penn.  St.  322 ;  Wallerstein  v. 

C.  Ins.  Co.,  44  N.  Y.  205  ;  Ins.  Co.  v.  Fogarty,  19  Wall.  640 ; 
Burt  v.  B.  cfe  M.  Ins.  Co.,  9  Hun,  3S3  ;  78  N.  Y.  400;  Carr 
v.  P.  W.  Ins.  Co.,  38  Hun,  86 ;  109  N.  Y.  504.) 

Francis  Dwight  Dowley  for  respondent.  The  building 
ceased  to  exist  as  a  building  by  reason  of  the  fire.  (J/ c Gary 
v.  People,  45  N.  Y.  156;  Truesdell  v.  Gay,  13  Gray,  312; 
Hack  v.  G.  Ins.  Co.,  127  Mass.  306 ;  Judah  v.  Randall,  2 
Caines  Cas.  324.)  When  the  building  ceased  to  exist  as  a 
building  by  reason  of  the  tire,  there  was  a  total  destruction 
within  the  intent  of  the  lease  and  the  policy.  (May  on  Ins. 
§  421 ;  Wood  on  Fire  Ins.  §  107 ;  Biddle  on  Ins.  §  1375 ; 
Joyce  on  Ins.  §  3025  ;  O.  P.  Co.  v.  M.  Lis.  Co.,  31  Fed.  Rep. 
204 ;  II  &  B.  Ins.  Co.  v.  Garlington,  €)6  Tex.  103  ;  Williams 
v.  //.  Ins.  Co.,  54  Cal.  442  ;  Nave  v.  //.  Lis.  Co.,  ST  Mo.  430 ; 
N.  Y.  It.  F.  Co.  v.  Motley,  16  N.  Y.  Supp.  209.)  The 
motions  made  to  dismiss  the  complaint  and  to  direct  a  verdict 
for  the  defendant  were  properly  denied.  (Ilnck  v.  G.  Ins. 
Co.,  127  Mass.  306  ;  Thompson  v.  Lumley,  50  How.  Pr.  105 ; 
64  X.  Y.  631;  Elwood  v.  W.  U.  T.  Co.,  45  N.  Y.  549; 
Clemence  v.  City  of  Auburn,  M  N.  Y.  334;  Pratt,  v.  D.  II. 
M.  F.  Ins.  Co.,  130  N.  Y.  206.)  The  verdict  is  not  against 
the  weight  of  evidence.     {Bedell  v.  L.  I.  R.  R.  Co.,  44  N. 
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Y.  367 ;  Clark  v.  Baird,  9  N.  Y.  184 ;  Judson  v.  Boston, 
58  N.  Y.  664 ;  Elwood  v.  W.  U.  T.  Co.,  45  N.  Y.  549  ;  Sackett 
v.  Breen,  3  N.  Y.  Supp.  473 ;  Biddle  on  Ins.  §  1375 ;  C.  A. 
Co.  v.  Meyer,  29  S.  W.  Rep.  93.) 

O'Brien,  J.  The  defendant  insured  the  plaintiff's  lease- 
hold interest  in  a  building  in  the  city  of  New  York  in  the 
sum  of  $2,500  for  three  years  against  total  destruction  of  the 
building  by  fire.  The  premium  charged  was  $18.75.  The 
plaintiff's  right  to  recover  depended  upon  the  fact  alleged  that 
the  building  was  totally  destroj'ed  within  the  meaning  of  the 
policy.  The  following  is  the  condition  of  the  policy  which 
described  and  limited  the  defendant's  liability  in  case  of  fire  : 

"  It  is  a  condition  of  this  insurance  that  in  case  of  such 
destruction  by  fire  of  the  above-named  premises  that  the  lease 
held  by  the  assured  shall  be  by  its  terms  and  in  fact  canceled, 
this  company  shall  be  liable  to  pay  an  amount  not  exceeding 
the  sum  herebv  insured." 

This  condition  limits  the  plaintiff's  right  of  action  to  a  case 
where  the  lease  becomes  canceled  bv  its  own  terms  in  conse- 
quence  of  the  destruction  of  the  building  by  fire.  In  order 
to  see  when  and  under  what  circumstances  the  plaintiff's  estate 
terminated,  we  must  have  recourse  to  the  lease  of  the  prem- 
ises between  himself  and  his  landlord.  It  contains  the  fol- 
lowing stipulation : 

"  And  it  is  further  agreed  between  the  parties  to  these 
presents,  that  in  case  the  buildiug  or  buildings  erected  on 
these  premises  hereby  leased  shall  be  partially  damaged  by 
fire,  the  same  shall  be  repaired  as  speedily  as  possible  at  the 
expense  of  the  party  of  the  first  part ;  that  in  case  the  dam- 
ages shall  be  so  extensive  as  to  render  the  building  untenant' 
able,  the  rent  shall  cease  until  such  time  as  the  building  shall 
be  put  in  complete  repair,  but  in  case  of  the  total  destruction 
of  the  premises  by  fire  or  otherwise,  the  rent  shall  be  paid  up 
to  the  time  of  such  destruction,  and  then  and  from  thenceforth 
this  Lease  shall  cease  and  come  to  an  end  ;  provided,  however, 
that  such  damage  and  destruction  be  not  caused  by  the  care- 
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lessness,  negligence  or  improper  conduct  of  the  parties  of  the 
second  part,  their  agents  or  servants." 

The  lease  contemplates  and  provides  for  three  contingencies 
which  might  occur  during  the  term :  (1)  Partial  damage  by 
fire ;  (2)  such  extensive  damage  as  to  render  the  building 
untenantable,  and  (3)  the  total  destruction  of  the  premises  by 
fire.  In  the  latter  case  only  does  the  estate  of  the  tenant, 
which  was  the  subject  of  the  insurance,  come  to  an  end. 

Hence,  the  learned  counsel  for  the  plaintiff  is  obliged  to 
concede  that  there  can  be  no  recovery  on  the  policy  in  this 
case,  unless  the  building  was  in  fact  totallv  destroved  within 
the  meaning  of  the  policy.  The  learned  trial  judge  submitted 
that  question  to  the  jury  as  one  of  fact,  and  a  verdict  was 
found  for  the  plaintiff. 

The  only  question  in  the  case  necessary  for  us  to  consider 
is  whether  this  finding  is  sustained  by  any  evidence,  or,  rather, 
whether  there  was  any  evidence  given  which  warranted  the 
submission  of  the  question  to  the  jury  as  one  of  fact. 

The  building  was  six  stories  high  m  front  and  five  in  the 
rear,  with  an  iron  front,  the  side  and  rear  walls  being  of  brick. 
It  was  about  seventy-two  feet  wide  and  ninety  feet  deep.  It 
was  practically  an  entirely  open  building  inside,  used  for  ware- 
rooms  and  upholstery  and  furnishing  department. 

The  lease  was  dated  February  8, 1888,  and  ran  to  the  plain- 
tiff for  ten  years,  the  annual  rental  being  fixed  at  $8,867.30. 
The  fire  occurred  on  the  23d  of  November,  1892.  The  plain- 
tiff had  a  stock  of  furniture  in  the  building  at  the  time,  which 
was  insured  for  $73,500.  There  is  no  substantial  dispute  in 
the  evidence  with  respect  to  the  condition  in  which  the  build- 
ing was  left  by  the  fire.  The  roof  was  burned  off  and  the 
interior  destroyed ;  woodwork,  6ashes  and  glass  were  gone ; 
the  iron  front  was  considerably  damaged,  but  the  foundation 
and  the  four  walls  remained  substantial! v  intact.  It  was 
shown  that  the  sound  value  of  the  building  before  the  fire  was 
about  $90,000 ;  that  the  expense  of  repairing  the  building, 
putting  it  in  at  least  as  good  condition  as  it  was  before  the 
fire,  was  about  $32,000,  and  the  estimate  of  mechanics  who 
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offered  to  repair  the  building  was  considerably  less  than  the 
latter  sum.  The  inside  of  the  building  was  to  be  rebuilt. 
There  were  6ome  holes  in  the  rear  wall,  and  the  brick  in  some 
places  was  somewhat  damaged.  In  order  to  make  the  repairs, 
a  few  courses  of  brick  had  to  be  taken  from  the  top  of  the 
rear  wall,  probably  about  fifteen  or  sixteen  inches.  A  new 
cornice  was  put  on,  and  some  of  the  arches  over  the  windows 
had  to  be  repaired. 

Without  going  into  minute  details,  it  may  be  stated  that  the 
owner  put  this  building  in  substantially  as  good  condition  as 
it  was  before  the  fire  for  the  sum  of  $31,905.  This  included 
plumbing,  gaslitting,  heating,  two  elevators,  ironwork  for  the 
front,  plastering,  repairing  the  brickwork,  removing  rubbish, 
and  taking  down  such  parts  of  the  walls  as  had  been  injured. 
A  building  worth  about  $90,000  before  the  fire  was  thus 
restored  for  something  more  than  one-third  of  that  amount. 

The  question  is  whether,  upon  this  state  of  facts,  the  jury 
could  have  made  a  finding  that  the  building  was  totally 
destroyed.  We  think  that,  under  the  circumstances,  the  case 
should  not  have  been  submitted  to  the  jury,  but  that  the  court 
should  have  held,  as  matter  of  law,  that  there  was  not  a  total 
destruction  of  the  building  by  fire  within  the  true  intent  and 
meaning  of  the  policy.  A  total  destruction,  within  the  mean- 
ing of  the  policy,  must  mean  the  complete  destruction  of  the 
insured  property  by  fire,  so  that  nothing  of  value  remains  of 
it,  as  distinguished  from  a  partial  loss,  where  the  property  is 
damaged  but  not  entirely  destroyed.  This  does  not  mean  that 
the  materials  of  which  the  building  was  composed  were  all 
utterly  destroyed  or  obliterated,  but  that  the  building,  though 
some  part  of  it  may  be  left  standing,  has  lost  its  character  as 
a  building,  and,  instead  thereof,  has  become  a  broken  mass,  or 
so  far  in  that  condition  that  it  cannot  properly  any  longer  be 
designated  as  a  building.  When  that  has  occurred,  then  there 
is  a  total  destruction  or  loss.  A  total  loss  does  not  mean  an 
absolute  extinction.  It  is  not  necessary  that  all  the  parts  and 
material  composing  the  building  are  absolutely  and  physically 
destroyed,  but  the  inquiry  always  is  whether,  after  the  fire,  the 
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thing  insured  still  exists  as  a  building.  (Wood  on  Fire  Insur- 
ance, §  107 ;  May  on  Insurance,  vol.  2,  p.  967,  §  421a ; 
Ostrander  on  Fire  Insurance  [2d  ed.],  p.  670,  §  610  ;  Biddle 
on  Insurance,  §1375;  Joyce  on  Insurance,  §§3025,  3030; 
Beach  on  Insurance,  §  890  ;  Black's  Law  Dictionary,  "  Total 
Loss ; "  Judah  v.  Randal,  2  Caines  Cases,  325 ;  Williams  v. 
Hartford  Ins.  Co.,  54  Cal.  442 ;  Seyk  v.  Millers'  National 
Ins.  Co.,  74  Wis.  67 ;  Harriman  v.  Queen  Ins.  Co.,  49  Wis. 
71 ;  Hamburg- Bremen  F.  Ins.  Co.  v.  Garlington,  66  Texas, 
103 ;  Oshkosh  Packing  <&  Provision  Co.  v.  Mercantile  Ins. 
Co.,  31  Fed.  Eep..  200,  204.) 

In  this  case  it  is  undoubtedly  true  that  the  building  was 
damaged  to  such  an  extent  as  to  render  it  untenantable,  but  to 
say  that  it  was  totally  destroyed  when  the  owner  restored  it 
for  about  one-third  of  its  original  value,  would  be  to  entirely 
disregard  controlling  facts.  Some  just  or  reasonable  principle 
must  be  applied  to  the  facts  in  this  case  in  order  to  determine 
whether  there  was,  as  the  plaintiff  claims,  a  total  destruction 
of  the  building,  and  it  is  not  unreasonable  to  apply  the  doc- 
trine which  prevails  in  marine  insurance  with  respect  to  the 
total  loss  of  the  ship  or  vessel  insured.  There  it  is  held  that 
the  ship  is  a  total  loss  when  she  has  sustained  such  extensive 
damage  that  it  would  not  be  reasonably  practicable  to  repair  her. 
The  ordinary  measure  of  prudence  which  the  courts  have 
adopted  is  this  :  If  the  ship  when  repaired  will  not  be  worth 
the  sum  which  it  would  be  necessary  to  expend  upon  her,  the 
repairs  are,  practically  speaking,  impossible,  and  it  is  a  case  of 
total  loss.  This  is  said  to  be  the  English  rule.  {Moss  v. 
Smith,  9  C.  B.  [Man.  &  Scott]  103 ;  Manning  v.  Irving,  1 
id.  176;  Iiosetto  v.  Gurney,  11  C.  B.  [2  J.  Scott]  186,  187; 
Grainger  v.  Martin,  2  Best  &  Smith,  467,  468 ;  Adams  v. 
Mackenzie,  13  C.  B.  [N.  S.]  442.)  The  American  rule  rec- 
ognizes the  same  principle,  but  fixes  upon  a  different  amount 
of  expense  as  giving  the  right  to  abandon.  If  the  expense 
of  repair  will  exceed  half  the  value  of  the  ship  when  repaired, 
she  is  considered  a  total  loss,  and  may  be  abandoned.  (Insur- 
ance Co.  v.  Fogarty,  19  Wall.  640  ;   Wallerstein  v.  Columbian 
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Ins.  Co.y  4A  N.  Y.  205.)  A  total  loss  or  a  total  destruction 
takes  place  when  the  subject  insured  wholly  perishes,  or  its 
recovery  is  rendered  irretrievably  hopeless.  {Burt  v.  Brew- 
en  i&  Malsterf  Ins.  Co.,  9  Hun,  383 ;  affirmed,  78  N.  T. 
400.)  A  constructive  total  loss,  which  enables  the  owner  to 
abandon  the  ship,  takes  place  when  the  subject  insured  is  not 
wholly  destroyed,  but  its  destruction  is  rendered  highly  prob- 
able and  its  recovery,  though  not  hopeless,  yet  exceedingly 
doubtful.  (BurrilPs  Law  Diet.,  "Total  Loss;"  Arnold  on 
Insurance,  990 ;  3  Kent's  Comm.  318,  320,  321.) 

The  jury  could  not  be  permitted  to  find,  in  a  case  like  this, 
that  the  building  had  been  totally  destroyed  because  the  inte- 
rior and  the  roof  were  gone.  Those  parts  of  the  building  could 
be  readily  supplied.  Nor  is  the  verdict  for  the  plaintiff  war- 
ranted by  the  fact  that  the  ironwork,  cornice  and  some  of  the 
brick  walls  had  been  damaged.  The  important  and  funda- 
mental fact  still  remained  to  confront  the  jury  at  every  stage 
of  its  investigation,  that  the  foundation  and  four  walls  of  the 
building  were  still  substantially  intact,  and  that  it  was  possible, 
by  the  expenditure  of  less  than  $32,000,  to  make  it  as  good  a 
building  as  it  was  before  the  fire  had  occurred.  So  we  think 
that  the  facts  in  this  case  required  the  learned  trial  judge  to 
direct  a  verdict  in  favor  of  the  defendant,  and  the  exception 
to  his  refusal  of  the  defendant's  request  to  that  effect  was 
well  taken. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur  (Gray,  J.,  in  result),  except  Parker,  Ch.  J.,  not 
sitting,  and  Haight  and  Martin,  JJ.,  dissenting. 

Judgment  reversed,  etc. 
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Edwin  Albert  Merritt  and  Ogden  H.  Tappan,  Respond- 
ents, v.  Herbert  P.  Bissell,  Appellant. 

1.  Principal  and  Agent  —  Ratification.  A  ratification  ot  the 
unauthorized  act  of  an  agent,  or  of  a  stranger  who  claims  to  act  as  such, 
if  it  exists,  must  be  found  in  the  intention  of  the  principal,  either  express 
or  implied. 

2.  Ratification.  While  it  is  the  duty  of  a  principal  to  disavow  the 
unauthorized  act  of  his  agent  within  a  reasonable  time  after  it  comes  to 
his  knowledge,  or  otherwise,  in  some  cases,  he  makes  the  act  his  own, 
still,  where  one  who  has  assumed  to  act  as  an  agent  for  another  has  no 
authority  to  do  so  but  is  a  mere  volunteer,  a  failure  to  disavow  his  acta 
will  not  amount  to  a  ratification,  unless  under  such  circumstances  as  indi- 
cate an  intention  to  do  so. 

3.  Non-ratification  by  Owner  of  Building  of  Unauthorized  Con- 
tract Made  by  Architect.  The  architect  of  a  building  in  course  of  con- 
struction, assuming  to  act  as  agent  of  the  owner,  made  an  unauthorized 
contract  with  one  M.,  in  the  owner's  name,  for  stone  for  the  building. 
The  owner  had  a  contract  with  one  S.  for  all  work  and  material  for  the 
stone  masonry  work.  Stone  was  delivered  by  M.,  but  as  soon  as  the 
owner  learned  that  the  contract  therefor  had  been  made  in  his  name,  he 
informed  M.  that  such  contract  was  unauthorized,  that  he  had  a  contract 
with  8..  and  proposed  to  do  nothing  which  would  change  his  relations  in 
regard  to  it,  and  refused  to  pay  M.  anything  until  a  certificate  was  obtained 
from  the  architect  which  would  authorize  him  to  charge  S.  the  amount 
paid.  M.  obtained  from  the  architect  a  certificate  to  the  effect  that  he 
recommended  the  owner  to  draw  an  order  in  favor  of  M.  for  a  certain 
amount  (being  a  portion  only  of  the  amount  called  for  by  the  contract 
made  by  the  architect)  on  account  of  material  furnished  and  charge  the 
same  to  the  account  of  masonry  work.  M.  delivered  such  certificate  to 
the  owner,  who  thereupon  paid  him  the  amount  named  therein  and  took  a 
receipt  therefor.  Held,  that  this  payment  did  not  constitute  a  ratification 
by  the  owner  of  the  unauthorized  contract  made  by  the  architect. 

Merritt  v.  Bissell,  84  Hun,  194,  reversed. 

(Argued  March  7,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  1,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  to  recover  for  a  quantity  of  red  Bandstone 
alleged  to  have  been  sold  and  delived  by  the  plaintiffs  to  the 
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defendant.  It  was  alleged  in  the  complaint  that  the  contract, 
npon  which  this  action  was  based,  was  made  on  behalf  of  the 
defendant  by  Charles  D.  Swan.  The  answer  denied  the  alle- 
gations of  the  complaint,  and  specially  alleged  that  Swan  was 
not  the  defendant's  agent  and  had  no  authority,  express  or 
implied,  to  make  the  contract  for  him  or  in  his  name. 

At  the  conclusion  of  the  trial  the  referee  found  that  on  the 
eighteenth  of  May,  1892,  Swan,  representing  himself  to  be 
the  agent  of  the  defendant,  made  a  contract  with  the  plain- 
tiffs to  furnish  stone  to  be  used  in  the  erection  of  a  house  for 
the  defendant,  and  agreed  to  pay  therefor  the  sum  of  $1,385. 
The  referee  also  found  that  Swan  had  no  authority  to  make 
the  contract.  The  stone  was  delivered,  but  the  first  knowledge 
which  the  defendant  had  that  the  contract  for  it  was  made  in 
his  name  was  on  or  about  the  twenty-ninth  of  August, 
when  he  immediately  informed  the  plaintiffs  by  letter  that  he 
had  a  contract  with  William  Schumacher  for  all  the  work  and 
material  for  the  stone  masonry  work  upon  his  house,  and  that 
he  understood  from  his  architect  that  lie  had  ordered  the  stone 
in  his  name  but  the  bills  were  to  be  paid  by  the  contractor. 

The  referee  likewise  found  that,  in  October,  the  plaintiff 
Merritt  had  an  interview  with  the  defendant  in  relation  to  his 
claim,  when  the  defendant  stated  to  him  that  he  did  not  owe 
the  Potsdam  people  anything ;  that  he  had  a  contract  with 
Schumacher  to  provide  all  the  stone  masonry  on  his  house ; 
that  he  would  not  make  any  payment  to  the  plaintiffs  unless 
authorized  to  do  so  by  Schumacher,  and  that  the  contract  pro- 
vided that  Swan  should  issue  a  certificate  in  his  favor,  but  if 
Merritt  would  go  to  Swan  and  get  a  certificate  which  would 
enable  him  to  charge  it  to  Schumacher  he  was  willing  to  pay 
it  to  help  him  out ;  that  thereupon  the  plaintiffs  obtained  from 
Swan  a  certificate  to  the  effect  that  he  recommended  the 
defendant  to  draw  an  order  in  favor  of  the  plaintiffs  for  five 
hundred  dollars  on  account  of  material  furnished  and  charge 
the  same  to  the  account  of  masonry  work,  and  that  the  plain- 
tiff delivered  the  certificate  to  the  defendant,  who  thereupon 
paid  him  five  hundred  dollars  and  took  a  receipt  therefor. 
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As  a  conclusion  of  law,  based  upon  the  foregoing  facts,  the 
referee  held  that  the  payment  of  five  hundred  dollars  by  the 
defendant  to  the  plaintiffs  was  a  ratification  of  the  unauthor- 
ized contract  made  by  Swan. 

On  the  27th  of  July,  1892,  the  plaintiffs  wrote  the  defend- 
ant a  letter  which,  so  far  as  material,  was  as  follows :  "  We 
inclose  herewith  original  stone  bills  and  duplicate  receipts  for 
cars,  for  two  cars  of  cut  stone  shipped  you  on  June  29,  1892. 
We  send  Mr.  Rafalsky,  our  agent  in  this  matter,  by  mail 
to-day,  copies  of  the  same  tills,  and  our  bill  for  the  order,  for 
$1,385.00,  as  per  our  contract  letter  of  May  21,  1892.  We 
also  send  copies  of  said  bills  to  Mr.  C.  D.  Swan,  your  archi- 
tect. Mr.  Rafalsky  will  call  upon  you  at  an  early  date  and 
present  our  bill."  This  letter  did  not  reach  the  defendant 
until  about  the  twenty-ninth  day  of  August,  when  he  wrote : 
"  I  have  a  contract  with  a  Mr.  William  Schumacher  for  all 
the  work  and  material  for  the  stone  mason's  work  on  my 
house,  and  I  understand  from  my  architect  that  he  had 
ordered  the  Potsdam,  stone  in  my  name,  but  the  bills  would 
all  be  paid  by  the  contractor  I  have  already  made  one  pay- 
ment on  account  to  the  contractor,  and  will  now  refer  your 
bills  to  the  architect  and  Mr.  Schumacher."  On  the  fifth  of 
September  the  plaintiffs  replied  to  the  letter  last  mentioned  : 
"  In  reply  to  your  esteemed  favor  of  29th  ult.,  we  would  state 
that  we  understand  from  Mr.  Swan,  your  architect,  that  a 
certificate  has  been  given  to  the  mason  for  the  cut  stone 
work,  and  that  you  will  give  the  mason  therefor  a  check  pay- 
able to  our  order,  and  that  he  will  remit  the  same  to  us.  If 
we  understand  the  matter  correctly,  we  shall  hope  shortly  to 
receive  the  remittance." 

On  the  first  of  October  the  plaintiffs  again  wrote  the 
defendant :  "  Since  your  favor  of  29th  August,  Mr.  William 
Schumacher,  the  contractor  for  the  masonry  for  your  new 
residence,  has  not  been  heard  from  by  us.  Mr.  Swan  wrote 
us  soon  after  his  return  from  New  York  that  he  would  give 
Mr.  Schumacher  an  estimate,  which  would  enable  him  to 
remit,  and  we  hope  that  you  will  kindly  give  this  matter  such 
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personal  attention  as  will  cause  Mr.  Schumacher  to  send  us, 
say  $1,000.00  on  account.  It  would  accommodate  us  if  we 
could  receive  check  as  early  as  the  15th  inst."  On  the  fourth 
of  the  same  month  the  defendant  replied  :  "  I  beg  to  acknowl- 
edge receipt  this  morning  of  your  letter  of  October  l6t,  relat- 
ing to  the  amount  due  you  from  Mr.  William  Schumacher  for 
stone  furnished  for  my  new  residence.  I  have  made  all  pay- 
ments strictly  in  accordance  with  my  contract  with  Mr.  Schu- 
macher and  will  immediately  refer  your  letter  to  Mr.  Swan, 
with  the  request  that  he  induce  Mr.  Schumacher  to  make  pay- 
ment to  you  as  requested."  On  the  following  day  the  plaintiffs 
wrote  :  "  We  have  your  favor  of  yesterday  and  note  contents. 
We  hope  to  receive  remittance  from  Mr.  Schumacher  during 
the  next  day  or  two." 

George  C.  Riley  for  appellant. 

John  G.  Mclntyre  for  respondents.  Swan,  defendant's 
architect!  had  authority  to  substitute  Potsdam  red  sandstone 
for  blue  limestone,  and  to  make  the  contract  with  plaintiffs 
in  defendant's  name  to  get  it.  (1  Wait's  Act.  &  Def.  221, 
§  2.)  The  acts  of  the  defendant  caused  a  ratification  of  the 
contract.  (1  Wait's  Act.  &  Def.  231,  232,  §§  11,  13.)  IngalU 
v.  Morgan,  10  N.  Y.  178 ;  Adams  v.  Mills,  60  N.  Y.  539 ; 
Myers  v.  M.  L.  Ins.  Co.,  99  2n  .  Y.  1 ;  Bank  of  U.  S.  v. 
Davis,  2  Hill,  451 ;  Higgins  v.  Armstrong,  9  Col.  38  ;  Hyatt 
v.  Clark,  118  K  Y.  563;  Dispatch  Line  v.  Bellany,  12  N. 
H.  205;  Rogers  v.  Kneeland,  10  Wend.  218;  Peterson  v. 
Mayor,  etc.,  17  N.  Y.  449  ;  Watson  v.  Gray,  4  Abb.  Ct.  App. 
Dec.  540;  Iloyt  v.  Thompson's  Exr.,  19  N.  Y.  207.)  After 
notice  to  produce  letters  and  papers  sent  to  Swan,  defendant's 
architect,  parol  evidence  was  properly  given  of  their  contents. 
(2  Greenl.  Ev.  683,  §  560;  2  Phillips  on  Ev.  521.)  It  was 
competent  to  prove  the  contract  made  by  Swan  and  after- 
wards the  defendant's  acts  ratifying  the  same.  (II.  M.  <& 
M.  Co.  v.  Donat,  10  Col.  529 ;  2  Rice  on  Ev.  670 ;  Iloyt  v. 
Thompson's  Exr.,  19  N.  Y.  207 ;  1  Am.  &  Eng.  Ency.  of 
Law,  429.) 
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ment  against  the  proceeds  of  a  claim  which  had  been  intrusted  to  him  for 
collection  prior  to  the  assignment  but  which  had  not  become  a  debt  due 
from  him  to  the  insolvent  until  its  collection  subsequent  to  the  assignment* 
Matter  of  Hatch,  22  App.  Div.  16,  reversed. 

(Argued  February  28,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  6,  1897,  modifying  and  affirming,  as  modified,  an 
order  of  Special  Term  confirming  the  report  of  a  referee. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Maxwell  EvarU  for  appellant.  Mr.  Huntington  had  a 
right  under  the  statute  to  set  off  his  claim  for  money  loaned 
to  Hatch  prior  to  the  assignment  against  the  claim  of  Hatch's 
assignee  for  his  proportion  of  the  money  collected  by  Hunt- 
ington in  the  Baltimore  and  Canadian  suits  under  the  agree- 
ment of  June  24, 1880.  (Code  Civ.  Pro.  §§  501,  502  ;  Norton 
v.  McCarthy,  30  N.  Y.  Supp.  1057.)  Mr.  Huntington  is  enti- 
tled to  set  off  pro  tanto  the  one  hundred  and  sixty-three-two 
hundred  and  sixty-thirds  of  the  net  collections  made  by  him 
under  the  agreement  of  June  24,  1886,  against  the  amounts 
due  him  from  Hatch  and  his  firm  at  the  date  of  the  assign- 
ment. (Hughitt  v.  Hayes,  136  N.  Y.  163 ;  Scott  v.  Arm- 
strong, 146  LT.  S.  499 ;  Yardley  v.  Clothier,  49  Fed.  Rep. 
337 ;  51  Fed.  Rep.  506 ;  Adams  v.  S.  D.  Co.,  57  Fed.  Rep. 
888  ;  Van  Wagoner  v.  Patterson  Co.,  23  N.  J.  L.  284 ;  Smith 
v.  Felton,  43  X.  Y.  419  ;  Smith  v.  Fox%  48  N.  Y.  674 ;  Roths- 
child  v.  Mack,  115  N.  Y.  1 ;  Richards  v.  La  Tourette,  119 
N.  Y.  54;  Fera  v.  Wickham,  135  N.  Y.  223 ;  Skiles  v.  Hus- 
ton, 111  Penn.  St.  254.) 

George  C.  Lay  and  Thomas  I*.  Wickes  for  respondent. 
The  set-off  was  properly  disallowed  in  the  court  below  for 
the  following  reasons :  At  the  date  of  the  assignment  there 
was  no  subsisting  demand,  actual  or  contingent,  against  Hunt- 
ington.    The  rights  and  equities  of  the  other  creditors,  which 
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became  fixed  by  the  assignment,  are  superior  to  the  right  of 
the  secured  creditor  to  a  set-off.  The  claim  of  the  estate 
against  Huntington  was  unliquidated,  and  its  amount  could 
only  be  determined  after  an  accounting.  (Waterman  on  Set- 
off [2d  ed.],  §  25 ;  Chance  v.  Isaacs,  5  Paige,  592 ;  Ilatch  v. 
Mayor,  etc.,  82  K  Y.  449 ;  Pond  v.  Hanoood,  139  N.  Y. 
Ill ;  Richards  v.  La  Tourette,  119  N.  Y.  54;  O'Connor  v. 
Brandt,  12  App.  Div.  596 ;  Martin  v.  Kunzmuller,  37  N. 
Y.  396 ;  Hamilton  v.  Piza,  6  App.  Div.  598  ;  Fera  v.  Wick- 
ham,  135  N.  Y.  223 ;  Hackett  v.  Connett,  2  Edw.  Ch.  72 ; 
Cumming8  v.  Morris,  25  N.  Y.  625 ;  Elliott  v.  Smith,  77 
Hun,  116.) 

O'Brien,  J.  The  only  question  necessary  for  us  to  consider 
in  this  case  is  that  of  the  right  to  offset  one  claim  against 
another.  The  facts  that  bear  upon  this  question  are  these : 
On  the  14th  of  November,  1887,  the  firm  of  A.  S.  Hatch  & 
Co.,  as  a  firm,  and  each  of  the  individual  members  as  such, 
made  a  general  assignment  for  the  benefit  of  creditors.  At 
that  time  Huntington  had  a  claim  against  A.  S.  Hatch,  indi- 
vidually, of  $17,389.22,  and  against  the  firm  of  $20,167.49, 
and  he  still  holds  these  claims  against  the  individual  and  firm 
estate  in  the  hands  of  the  assignee. 

On  the  24th  of  June,  1886,  more  than  a  year  before  the 
assignment,  Huntington  had  entered  into  a  written  contract 
with  A.  S.  Hatch,  individually,  whereby  the  latter  transferred 
to  the  former  certain  judgments  which  were  to  be  collected, 
and  when  collected  divided  between  the  parties  in  the  manner 
indicated  in  the  agreement.  Nothing,  however,  had  been  col- 
lected on  these  judgments,  and  nothing  was  due  on  this  con- 
tract at  the  date  of  the  assignment  above  mentioned.  Several 
years  after  the  assignment  was  made  a  considerable  sum  of 
money  was  paid  to  Huntington  in  compromise  and  satisfaction 
of  the  judgments  by  the  defendants  therein,  and  for  a  certain 
share  of  the  sum  so  paid,  after  deducting  certain  expenses, 
Huntington  is  bound  to  account  to  Hatch,  or  in  this  case  to 
his  assignee. 
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This  was  a  proceeding  under  the  statute  relating  to  general 
assignments  for  the  purpose  of  ascertaining  and  adjusting 
the  claim  of  the  assignee  against  Huntington  by  reason  of 
the  money  in  his  hands  received  on  the  judgments,  and  of  ' 
Huntington  against  the  assignee  in  consequence  of  his  debt 
against  Hatch  individually  above  stated.  The  amount  of  the 
claim  of  each  party  was  determined  upon  a  reference  under 
the  statute  and  subsequently  confirmed  by  the  court. 

The  referee  and  the  court  permitted  Huntington  to  set  off 
against  the  claim  of  the  assignee  for  the  moneys  collected  on 
the  judgments,  the  debt  held  against  Hatch  individually  at  the 
date  of  the  assignment,  but  the  Appellate  Division  reversed 
the  order  in  60  far  as  it  permitted  the  offset,  and  this  presents 
the  only  question  of  law  which  we  need  consider. 

In  the  view  that  we  have  taken  of  the  case,  it  is  not  neces- 
sary to  decide  whether  the  right  of  set-off  exists  under  the 
statute  on  that  subject.  (Code,  §§  501,  502.)  The  question 
can  be  disposed  of  under  the  rule  in  equity,  which  exists,  as  it 
always  did,  quite  independent  of  the  statute.  It  is  this  rule 
that  the  learned  court  below  dealt  with,  as  will  appear  from 
the  opinion.  But  we  think  that  the  learned  judge  who  spoke 
for  the  court  misapprehended  the  true  scope  and  application 
of  the  decisions  on  the  question  in  assuming,  as  he  evidently 
did,  that  it  is  necessary  that  the  mutual  debts  or  claims  should 
both  be  due  at  the  time  of  the  assignment  of  the  insolvent 
estate.  The  insolvency  of  one  of  the  parties  in  this  case 
draws  the  question  with  respect  to  the  right  of  set-off  into  the 
domain  of  equity.  The  party  who  asserts  the  right  is  Hunt- 
ington alone.  His  debt  was  dup  when  the  assignment  was 
made,  though  the  claim  of  the  assignee  against  him  did  not 
accrue  until  some  years  afterwards.  The  question  is,  whether 
Huntington  is  not  entitled  to  apply  the  former  in  extinguish- 
ment of  the  latter. 

The  general  language  used  in  some  of  the  decisions  would 
seem  to  sustain  the  decision  below,  but  it  will  be  seen  on  closer 
examination  that  it  is  not  necessarv,  in  order  to  warrant  the 
set-off  that  both  debts  should  be  due  at  the  time  of  the  insol- 
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vency.  The  learned  court  below  supposed  that  the  case  of 
Fera  v.  Wickham  (135  N.  Y.  223)  deprived  Huntington  of 
the  right  of  set-off.  In  that  case  neither  claim  was  due  at  the 
time  of  the  assignment,  but  both  accrued  afterwards,  and  the 
right  was  for  that  reason  denied.  It  was  held  that  where  this 
right  did  not  exist  at  the  time  of  the  insolvency  or  assignment 
it  could  not  arise  afterwards. 

In  Smith  v.  Felton  (43  N.  Y.  419)  an  assignee  of  an  insol- 
vent sued  upon  a  note  made  by  the  defendant  to  thejhsolvent 
not  due  at  the  time  of  the  assignment.  The  defendant  had  a 
debt  against  the  insolvent  exceeding  the  amount  of  the  note 
which  was  due  at  the  time  of  the  assignment.  It  was  held 
that  the  defendant  was  entitled  to  set  off  this  claim  against  the 
note.  In  Smith  v.  Fox  (48  N.  Y.  674)  the  debt  due  to  the 
assignee  did  not  accrue  till  after  the  assignment,  but  that  held 
by  the  defendant  was  due,  and  the  latter  was  allowed  to  set 
off  the  debt  so  due. 

In  Richards  v.  La  Tourette  (119  K".  Y.  54)  the  debt  due 
from  the  assignee  accrued  prior  to  the  assignment,  while  the 
debt  due  to  him  matured  afterwards,  as  is  the  case  here,  and 
it  was  held  that  the  right  of  set-off  existed  in  such  a  case. 
In  Rothschild  v.  Mack  (115  N.  Y.  1)  the  court  said  :  "  It  has 
been  frequently  held  that,  as  to  the  right  of  set-off  in  equity, 
the  fact  that  the  debt  owing  to  the  insolvent  is  not  due  when 
he  makes  an  assignment  is  entirely  immaterial"  (p.  8).  The 
same  rule  was  laid  down  in  the  same  words  in  the  case  of 
Richards  v.  La  Tourette  (supra*  p.  58)  and  a  careful  reading 
of  the  opinion  in  Fera  v.  Wickham  (supra)  will  show  that 
the  learned  judge  had  the  same  principle  in  mind. 

The  principle  upon  which  the  rule  proceeds  is,  that  in  case 
of  mutual  debts  it  is  only  the  balance  which  is  the  real  and 
just  sum  owing  by  or  to  the  insolvent.  Hence,  when  the 
assignee  in  this  case  became  vested  with  the  assets  of  his 
insolvent  assignor,  he  took  the  contract  above  mentioned 
which  had  not  then  matured  into  a  claim  or  right  of  action, 
but  which  did  mature  in  his  hands  some  years  thereafter.  He 
acquired  no  greater  right  than  his  assignor  had  prior  to  the 
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assignment,  had  the  claim  then  matured,  and  since  Hunting- 
ton had,  prior  to  the  assignment,  a  valid  existing  set-off  against 
what  the  assignee  took,  that  right  was  not  lost  or  impaired  by 
the  assignment.  The  rights  of  the  parties  being  adjusted  in 
equity  as  of  the  date  of  the  insolvency,  all  the  assignee  took 
as  assets  was  the  balance  subsequently  accruing  on  the  con- 
tract, after  deducting  Huntington's  debt  due  against  the 
assignor  before  the  rights  of  creditors  intervened. 

Had  Huntington's  debt  accrued  after  the  insolvency,  as 
that  of  the  assignee  did,  then  equity  would  not  permit  the  set- 
off and  the  case  would  come  within  the  rule  laid  down  in 
Fera  v.   Wickham  (siipra\  but,  as  already  shown,  such  was 
not  the  case.     When  the  debt  of  the  party  claiming  the  set- 
off does  not  exist  when  the  insolvent  estate  passed  into  the 
hands  of  a  trustee  for  creditors,  but  accrued  subsequently  dur- 
ing the  administration  of  the  estate,  then  the  equities  of  the 
other  creditors  will  intervene  to  prevent  the  depletion  of  the 
assets  in  the  hands  of  the  trustee  by  extinguishing  a  good 
debt  due  to  the  estate  by  a  bad  one  due  to  the  creditor  from 
the  estate.     In  all  cases  of  mutual  debts,  it  is  the  insolvency  of 
one  of  the  debtors  and  the  rights  of  the  other  creditors  in  the 
assigned  estate  that  equity  takes  notice  of,  and  modifies  the 
legal  right  of  set-off  accordingly  in  order  to  promote  equality 
and  justice.     But  that  condition  of  things  exists  only  from  the 
time  when  the  assignment  takes  effect,  and  while  it  is  the  gen- 
eral rule  in  the  administration  of  insolvent  estates  that  equality 
among  creditors  is  equity,  yet  the  court  will  not  ignore  the 
principle  that  it  is  only  the  balance  in  case  of  mutual  debts  or 
obligations  which  is  the  real  sum  owing  by  or  to  the  insolvent, 
and  the  assets  in  the  hands  of  the  trustee  for  distribution  to 
creditors  are  measured  by  this  rule.     Equity  always  regards  as 
done  what  ought  to  have  been  done,  and,  hence,  in  this  case  it 
applies  the  past-due  debt  of  Huntington,  existing  at  the  time 
of  the  assignment  upon  his  unmatured  obligation  in  the  hands 
of  Hatch,  which  passed  to  the  trustee,  (llughitt  v.  Hayes,  136 
N.  Y.  103.) 

This  is  the  rule  that  prevails  with  respect  to  the  right  of  set- 
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off  in  the  Supreme  Court  of  the  United  States.  In  Scott  v. 
Armstrong  (146  U.  S.  499)  the  receiver  of  an  insolvent  national 
bank  sought  to  recover  upon  a  note  which  fell  due  after  his 
appointment.  The  maker  of  the  note  claimed  a  right  to  set 
off  against  his  obligation  a  sum  of  money  deposited  to  his 
credit  with  the  bank  prior  to  the  insolvency.  The  precise 
question  certified  to  the  court  for  its  decision  was  this:  "Where 
a  national  bank  becomes  insolvent  and  its  assets  pass  into  the 
hands  of  a  receiver  appointed  by  the  comptroller  of  the  cur- 
rency, can  a  debtor  of  the  bank  set  off  against  his  indebted- 
ness the  amount  of  a  claim  he  holds  against  the  bank,  suppos- 
ing the  debt  due  from  the  bank  to  have  l)een  payable  at  the 
time  of  its  suspension,  but  that  due  to  it  to  have  been  payable 
at  a  time  subsequent  thereto  ? "  The  court  answered  the  ques- 
tion in  the  affirmative,  and  in  delivering  the  opinion  the  learned 
chief  justice  said  :  "  Where  a  set-off  is  otherwise  valid,  it  is  not 
perceived  how  its  allowance  can  be  considered  a  preference, 
and  it  is  clear  that  it  is  only  the  balance,  if  any,  after  the  set- 
off is  deducted  which  can  justly  be  held  to  form  part  of  the 
assets  of  the  insolvent.  *  *  *  The  state  of  case  where  the 
claim  sought  to  be  offset  is  acquired  after  the  act  of  insolvency 
is  far  otherwise,  for  the  rights  of  the  parties  become  fixed  as 
of  that  time,  and  to  sustain  such  a  transfer  would  defeat  the 
object  of  these  provisions.  The  transaction  must  necessarily 
be  held  to  have  been  entered  into  with  the  intention  to  pro- 
duce its  natural  result,  the  preventing  of  the  application  of 
the  insolvent's  assets  in  the  manner  prescribed." 

From  this  review  of  the  authorities,  I  think  it  is  quite  appar- 
ent that  the  decision  of  the  court  at  Special  Term  allowing 
the  set-off  in  this  case  was  correct. 

The  order  of  the  Appellate  Division  should,  therefore,  be 
reversed,  and  that  of  the  Special  Term  affirmed,  with  Costs. 

All  concur. 

Order  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  New 
England  Dressed  Meat  and  Wool  Company,  Respond- 
ent, v.  James  A.  Roberts,  as  Comptroller  of  the  State 
of  New  York,  Appellant. 

1.  Corporation  Tax  —  Foreign  Corporation  —  What  is  Not  Car- 
rying on  Manufacture.  Purchasing  sheep,  slaughtering  them,  pulling 
the  wool  from  the  hides,  selling  it  and  the  hides,  converting  the  offal  into 
fertilizer,  reducing  the  carcasses  to  a  temperature  which  will  retard  decom- 
position and  shipping  them  to  the  place  of  delivery  in  refrigerator  cars, 
does  not  constitute  "carrying  on  manufacture,"  within  the  spirit  and 
meaning  of  Laws  1880,  chapter  542,  as  amended,  and  Laws  1896,  chapter 
908,  article  9. 

2.  Determination  of  Assessing  Officer  not  Binding  on  his  Suc- 
cessors. The  determination  of  an  assessing  or  taxing  officer  that  an 
assessment  made  for  one  particular  year  should  be  canceled  for  the  reason 
that  the  property  was  not  subject  to  the  tax,  is  not  conclusive  upon  suc- 
ceeding officers  against  assessments  for  subsequent  years  upon  the  same 
property  or  franchise. 

8.  Basis  for  Tax  —  Dividends  Earned  "Without  the  State.  The 
statutes  make  no  distinction  between  dividends  earned  within  and  without 
the  state,  and  the  latter  form  a  proper  basis  for  assessment. 

People  ex  rel.  A7*.  E.  Meat  Co.  v.  Roberto,  20  App.  Div.  521,  reversed. 

(Argued  February  28,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Octo- 
ber 2,  1897,  reversing  the  determination  of  the  comptroller  of 
the  state  of  Xew  York  assessing  a  corporation  tax  upon  the 
respondent  for  three  years  ending  October  31,  1896. 

The  tax  was  assessed  under  the  provisions  of  chapter  542, 
Laws  1880,  as  amended,  and  under  article  nine  of  the  present 
Tax  Law  (Ch.  90S,  Laws  189G).  The  amount  of  the  tax  was 
originally  fixed  at  $2,241.24  for  the  six  years  preceding 
October  31, 1890.  Upon  a  rehearing,  it  being  made  to  appear 
that  a  former  comptroller  had,  in  1893,  written  to  an  officer 
of  the  relator  that  the  department  was  of  the  opinion  that  it 
was  not  subject  to  a  corporation  tax,  the  assessment  was 
reduced  to  the  sum  of  $1,009.08,  being  for  the  three  years  end- 
ing October  31,  1896. 
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The  relator  is  a  foreign  corporation  organized  under  the 
laws  of  the  state  of  Maine,  with  its  principal  office  in  the  city 
of  Boston.  Since  the  first  of  December,  1889,  it  has  had  a 
a  branch  office  and  conducted  a  portion  of  its  business  at  East 
Buifalo,  in  the  county  of  Erie,  N.  Y. 

A  certiorari  was  obtained  to  review  the  determination  of 
the  comptroller,  and,  after  a  hearing  before  the  Appellate 
Division,  that  court  held  that  the  relator  was  not  subject  to 
the  tax  assessed  for  the  reason  that  its  business  within  the  state 
was  manufacturing,  and,  consequently,  it  was  exempt  from 
taxation  under  the  provisions  of  the  corporation  tax  laws. 

T.  F.  Hancock  for  appellant.  The  respondent  is  not  a  cor- 
poration wholly  engaged  in  carrying  on  manufacturing  in  the 
state  of  New  York  within  the  meaning  of  the  corporation 
tax  laws  of  the  state.  (F.  J.  Assn.  v.  State  Bd.  of  Assrs., 
47  N.  J.  36;  Parker  v.  G.  W.  R.  R.  Co.,  6  E.  &  B.  109; 
Frazee  v.  Moffitt,  20  Blatchf.  207 ;  Hartranft  v.  Wiegmann, 
121  U.  S.  615;  People  ex  rel.  v.  Roberts,  145  N.  Y.  375  ; 
People  v.  N.  Y.  F.  D.  D.  Co.,  92  N.  Y.  489 ;  Jackson  v.  State, 
15  Ohio,  652 ;  United  States  v.  Potts,  5  Cranch,  284 ;  United 
States  v.  Wihon,  28  Fed.  Cas.  724 ;  Byers  v.  F.  C.  Co.,  106 
Maes.  131 ;  Dudhy  v.  J.  P.  Assn.,  100  Mass.  183 ;  People 
v.  K.  Ice  Co.,  99  N.  Y.  181.)  The  burden  of  proof  was 
on  the  appellant  to  establish  that  it  came  within  the  statutory 
exemption  and  to  show  that  it  was  incorporated  only  for 
the  purpose  of  manufacturing  and  transacting  a  business  inci- 
dent thereto.  {People  ex  rel.  v.  Campbell,  144  N.  Y.  173 ; 
People  ex  rel.  v.  Campbell,  145  N.  Y.  587 ;  C.  cfe  B.  Co.  v. 
New  Orleans,  99  U.  S.  97 ;  Knapp  v.  O'Neill,  46  Hun,  318 ; 
Sherill  v.  Hewitt,  36  N.  Y.  S.  K.  321 ;  Butler  v.  City  of 
Oswego,  56  Hun,  358 ;  Ford  v.  D.  cfe  P.  L.  Co.,  164  U.  S. 
666 ;  People  ex  rel.  v.  Wemple,  131  N.  Y.  64;  People  ex  rel. 
v.  Wemple,  138  N.  Y.  583  ;  People  ex  rel.  v.  Wemple,  133  N. 
Y.  323 ;  People  ex  rel.  v.  Roberts,  145  K  Y.  375.)  The  fact 
that  the  deputy  comptroller  was  of  the  opinion,  in  December, 
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1893,  that  this  corporation  was  exempt  from  taxation,  does 
not  preclude  the  present  comptroller  from  imposing  a  tax  for 
the  years  1894,  1895  and  1896.  (L.  1880,  ch.  542,  §  20.)  The 
determination  of  the  comptroller,  unless  clearly  shown  to  have 
been  erroneous,  must  stand  upon  the  question  of  valuation. 
(People  ex  rel,  v.  Wemple,  138  X.  Y.  587 ;  People  ex  rel.  v. 
WempU,  129  X.  Y.  558;  People  ex  rel.  v.  Wemple,  131  X. 
Y.  64 ;  People  ex  rel.  v.  Wemple,  133  X.  Y.  323 ;  People  ex 
rel.  v.  Campbell,  145  X.  Y.  587;  L.  1S80,  ch.  542,  §§  16,  17; 
People  ex  rel.  v.  Coleman,  126  X.  Y.  433 ;  People  ex  rd.  v. 
Roberts,  149  N.  Y.  572.) 

James  W.  Eaton  for  respondent.  The  Appellate  Division 
was  right  in  holding  that  the  relator  is  a  corporation  engaged 
wholly  in  manufacturing  within  the  meaning  of  the  law,  and, 
therefore,  not  subject  to  any  tax.  (People  ex  rel.  v.  Roberts, 
20  App.  Div.  514;  Engle  v.  Sohn,  41  Ohio  St.  691 ;  City  of 
New  Orleans  v.  Le  Bla?ic,  34  La.  Ann.  596 :  People  ex  rel.  v. 
Roberts,  11  App.  Div.  449  ;  JY.  G.  L.  Co.  v.  City  of  Brooklyn, 
89  N.  Y.  409  ;  People  ex  rel.  v.  Roberts,  145  N.  Y.  375.)  The 
decision  of  the  comptroller  assessing  a  tax  herein  is  also  invalid 
because  in  contravention  of  the  maxim  of  res  adjudicata. 
(City  of  JYew  Orleans  v.  Bank  of  Louisiana,  167  U.  S.  371 ; 
Osterhoudt  v.  Rigney^  98  X.  Y.  222 ;  Doty  v.  Brown,  4  N. 
Y.  71 ;  People  v.  Stephens,  71  X.  Y.  529  ;  Guest  v.  City  of 
Brooklyn,  79  X.  Y.  624 ;  People  ex  rel.  v.  Roll,  80  X. 
Y.  117 ;  Pray  v.  liegeman,  98  X.  Y.  351 ;  Griffin  v.  Z. 
I.  R.  R.  Co.,  102  X.  Y.  449.)  The  comptroller  was  in  error 
in  taxing  upon  the  bavsis  of  dividends  earned  outside  of  the 
state  of  Xew  York.  (People  v.  //.  S.  M.  Co.,  105  X.  Y.  76; 
People  v.  E.  T.  Co.,  96  X.  Y.  387 ;  People  ex  rel.  v.  Wem- 
ple,  133  X.  Y.  323;  Robbins  v.  S.  C.  T.  DisL,  120  U.  S.489; 
People  ex  rel.  v.  Wemple,  131  X.  Y.  64;  People  ex  rel.  v. 
Wemple,  129  X.  Y.  558 ;  People  ex  rel.  v.  Roberts,  8  App. 
Div.  201;  151  X.  Y.  619;  People  ex  rel.  v.  Campbell,  139 
X.  Y.  68 ;  People  ex  rel.  v.  Campbell,  G6  Hun,  146 ;  People 
v.  H.  Ins.  Co.,  92  X.  Y.  328.)     The  basis  of  taxation  adopted 
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by  the  comptroller  for  the  years  1894  and  1895,  even  under 
his  own  reasoning  as  to  the  business  done  by  the  relator,  is  in 
any  eveut,  exclusive  of  dividends  earned  outside  of  the  state 
of  New  York,  excessive.  (People  ex  rel.  v.  Wemple,  150  N. 
Y.  46  ;  People  ex  rel.  v.  Campbell,  74  Hun,  101 ;  143  N.  Y. 
625  ;  People  v.  A.  B.  T.  Co.,  117  N.  Y.  241 ;  People  ex  rel. 
v.  Campbell,  138  K  Y.  543.) 

Martin,  J.  The  principal  and  most  important  question 
involved  in  this  case  is,  whether  the  business  conducted  by  the 
relator  in  this  state  was  manufacturing  within  the  meaning  and 
intent  of  the  corporation  tax  laws,  by  the  provisions  of  which 
manufacturing  corporations  carrying  on  "manufacture" 
within  the  state  are  exempt  from  the  operation  of  the  laws 
relating  to  corporation  taxes. 

Briefly  stated,  the  principal  business  carried  on  by  the 
relator  was  the  purchasing  of  sheep  and  lambs,  slaughtering 
them,  pulling  the  wool  from  the  hides  or  pelts,  selling  it,  sell- 
ing the  hides,  taking  from  the  animals  the  offal,  including  the 
blood  and  legs,  converting  it  into  fertilizer,  and  then  reducing 
the  carcasses  to  a  temperature  which  would  retard  decompo- 
sition, and  shipping  them  to  the  place  of  delivery  in  refrige- 
rator cars.  We  think  this  does  not  constitute  "  carrying  on 
manufacture  "  within  the  spirit  and  meaning  of  the  statutes. 

The  business  conducted  by  the  relator  was  obviously  that  of 
purchasing,  slaughtering  and  selling  sheep  and  lambs.  While 
it  utilized  the  hides,  the  wool,  the  tallow  and  the  offal,  as  well 
as  the  carcasses  of  these  animals,  yet,  to  say  that  refrigerated 
mutton,  rendered  tallow,  pulled  wool  or  untanned  hides  were 
manufactured  articles  would  be  quite  incorrect.  The  words  of 
a  statute  are  to  be  given  their  natural,  plain,  obvious  and 
ordinary  signification.  To  say  that  the  relator  was  engaged 
in  manufacturing  mutton,  wool,  hides  or  tallow,  would 
not  be  giving  to  the  words  "  manufacture  "  or  "  manufac- 
tures" their  ordinary  and  plain  meaning.  It  may  be  that 
the  fertilizer  might  be  regarded  as  a  manufactured  article, 
but  that  was  not  the  principal  business  in  which  the  relator 


412        Peo.  ex  bel.  N.  E.  D.  Meat  Co.  v.  Roberts.     [April, 

^n_— _.  «^—^—         ■      ■  -    ™»  ■■  ■■  ■  m  ■■■'■  ■■■■■■■  ■  i 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  156. 


was  engaged,  but  was  a  mere  incident  to  it.  Manifestly,  none 
other  of  these  articles  was  manufactured.  At  most,  they  were 
merely  prepared  for  manket  and  preserved  until  sold.  We 
are  clearly  of  the  opinion  that  the  relator  was  not  fit  manufac- 
turing corporation,  nor  engaged  in  "  carrying  on  manufacture  " 
in  this  state,  within  the  spirit  and  meaning  of  the  statutes. 

Moreover,  the  principle  of  the  decisions  of  this  court  is 
adverse  to  the  contention  of  the  respondent.  (People  v. 
Knickerbocker  Ice  Co.,  99  K.  Y.  181 ;  People  ex  rel.  U.  P. 
T.  Co.  v.  Roberts,  145  N.  Y.  375.)  In  the  Knickerbocker 
Ice  Co.  case  it  was  held  that  a  corporation,  engaged  in  collect- 
ing, storing  and  preserving  ice,  of  preparing  it  for  market 
and  of  transporting  and  vending  it,  was  not  a  manufac- 
turing corporation,  under  the  provisions  of  the  statute 
under  consideration,  and  did  not  fall  within  the  exception  con- 
tained in  it.  In  the  U.  P.  7yea  Co.  case  the  relator  was  engaged 
in  the  sale  of  spices,  baking  powder,  coffee  and  tea.  It  pur- 
chased these  articles  in  bulk,  and  the  spices  and  baking  powder 
were  put  up  by  it  in  packages  for  sale.  Various  kinds  of  tea 
were  mixed  together,  and  the  compound  was  called  and  sold 
as  4<  combination  tea."  The  coffee  was  purchased  in  the  raw 
bean,  then  roasted  and  ground,  and  in  some  instances  different 
kinds  were  mixed  together.  The  relator  in  that  case  claimed 
that  it  was  a  manufacturing  corporation,  and,  therefore,  exempt 
from  the  corporation  tax,  but  this  court  held  that  the  business 
carried  on  by  it  was  not  manufacturing,  and  that  it  was  liable 
for  the  tax  imposed. 

It  is  quite  obvious,  both  upon  principle  and  authority,  that 
the  relator  in  the  case  at  bar  was  not  a  manufacturing  corpo- 
ration within  the  meaning  of  the  Corporation  Tax  Law,  and 
the  Appellate  Division  erred  in  holding  otherwise. 

Another  ground  upon  which  the  respondent  relies  to  defeat 
this  appeal  is  that  the  decision  of  the  comptroller  in  1893  to 
the  effect  that  the  relator  was  not  liable  to  taxation  because  it 
was  a  manufacturing  corporation,  was  res  adjudicata,  and, 
therefore,  the  comptroller  in  1897  was  bound  by  that  decision 
and  estopped  from  holding  otherwise.     It  appears  from  the 
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record  that  in  1893  the  relator  applied  to  the  comptroller  for 
a  cancellation  of  the  taxes  assessed  against  it  for  the  years 
1890,  1891  and  1892,  upon  the  ground  that  it  was  a  manufac- 
turing corporation,  and  was  engaged  in  no  other  business  in 
the  state  of  New  York.  That  application  was  accompanied 
by  the  affidavit  of  an  officer  of  the  company,  describing  the 
business  that  was  conducted  in  this  state  by  the  relator.  On 
the  hearing  in  the  present  case,  there  was  testimony  to  the 
effect  that  an  officer  of  the  relator  came  to  Albany  in 
November,  1893,  to  see  the  then  comptroller  in  relation  to 
the  taxes  thus  assessed ;  that  thev  went  over  the  whole 
subject,  and  that  subsequently,  on  December  1,  1893,  the 
deputy  comptroller  wrote  the  relator  a  letter,  which  was  to 
the  effect  that  it  was  the  opinion  of  the  department  that 
the  relator  was  exempt  from  the  taxes  assessed  by  reason 
of  its  being  a  manufacturing  corporation  wholly  engaged  in 
carrying  on  manufacturing  within  the  state  of  New  York.  It 
is  to  be  observed  that  the  assessment  under  consideration 
included  none  of  the  years  for  which  the  former  assessment 
was  made.  Thus,  the  single  question  presented  seems  to  be 
whether  the  determination  of  an  assessing  or  taxing  officer 
that  an  assessment  made  for  one  particular  year  should  be  can- 
celed for  the  reason  that  the  property  was  not  subject  to 
assessment,  is  conclusive  upo»  succeeding  officers  against 
assessments  for  subsequent  years  upon  the  same  property  or 
franchise.  Officers  upon  whom  the  duty  of  making  assess- 
ments for  the  purpose  of  taxation  is  imposed  are  independent 
public  officers,  exercising  public  powers,  charged  with  special 
public  duties,  possessing  no  jurisdiction  as  agents  of  the  state, 
and  for  whose  acts  the  state  is  not  liable.  Nor  is  the  state 
responsible  for  any  mistake  or  misfeasance  by  them  in  the  per- 
formance of  their  duty.  (Mechem  on  Public  Officers,  §  28  ; 
Lor  Ward  v.  Town  of  Monroe,  UN.  Y.  392.)  The  statute 
imposes  on  such  officers  the  duty  to  perform  certain  distinct 
and  definite  acts.  Bv  the  statute  under  consideration,  the  duK 
was  imposed  upon  the  comptroller  to  tax  every  corporation, 
joint  stock  company  or  association  doing  business  in  the  state, 
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except  certain  corporations  and  institutions,  among  which  were 
manufacturing  corporations  carrying  on  manufacturing  within 
the  state.  If,  in  1894,  1895  and  1896.  the  relator  was 
actually  engaged  in  carrying  on  a  business  within  the  state 
which  was  not  that  of  manufacturing,  and,  consequently,  did 
not  fall  within  any  exception  in  the  statute,  then  it  was 
the  plain  duty  of  the  comptroller  to  assess  it  for  a  corpo- 
rate tax  as  provided  by  statute,  and  the  fact  that  through 
misapprehension  or  otherwise  a  former  comptroller  had  refused 
or  neglected  to  discharge  his  duty  as  such  taxing  officer  could 
not  interfere  with  or  prevent  a  discharge  of  his  duty  by  the 
present  comptroller.  In  other  words,  this  statute  imposes 
upon  the  comptroller  the  duty  of  assessing  upon  corporations 
which  are  liable  therefor,  the  tax  provided  for  by  statute  in 
each  year  during  which  they  are  liable  to  such  assessment, 
independent  of  any  action  by  a  former  comptroller.  We 
are  aware  of  no  principle  which  would  justify  this  court 
in  holding  that  because  a  former  comptroller  erroneously 
decided  that  the  relator  was  not  liable  to  be  assessed  for 
the  years  1890,  1891  and  1892,  the  right  to  assess  it  for  subse- 
quent years  was  forfeited,  or  that  the  exercise  of  that  right 
was  in  any  way  barred. 

While  it  may  be  true  that,  where  actions  are  brought  involv- 
ing a  question  as  to  the  validity  of  a  tax  imposed  under  some 
particular  statute,  the  determination  of  the  question  upon 
which  its  validity  depends  may  become  res  adjtidicata  in  a 
subsequent  action,  we  think  there  is  no  ground  for  holding 
that  the  action  of  a  mere  assessing  officer  in  determining  that 
property  is  exempt  from  assessment  for  one  year  concludes 
the  state  as  to  the  taxes  imposed  in  subsequent  years,  and  pre- 
vents other  assessing  officers  from  complying  with  the  clear 
and  plain  requirements  of  the  statute.  We  are  of  the  opinion 
that  the  action  of  the  comptroller,  in  1893,  in  no  way  affected 
or  estopped  the  comptroller,  in  1897,  from  assessing  a  proper 
corporation  tax  upon  the  relator,  and  that  the  determina- 
tion of  the  Appellate  Division  cannot  be  sustained  upon  that 
ground. 
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Another  contention  of  the  respondent  is  that  the  comptroller 
erred  in  the  basis  upon  which  this  tax  was  assessed.  That  it 
was  based  upon  the  dividends  of  the  relator  is  not  denied. 
But  the  particular  claim  of  the  respondent  is  that  its  dividends 
were  earned  in  its  business  transacted  outside  of  the  state  of 
New  York,  that  its  business  conducted  in  the  state  was  with- 
out profit,  and,  consequently,  that  the  dividends  could  form 
no  proper  basis  for  the  assessment.  The  answer  to  that  con- 
tention is  that  the  statute  declares  the  basis  upon  which  the 
assessment  is  to  be  made,  and  makes  no  distinction  as  to  the 
locality  where  the  money  was  earned  which  was  divided.  We 
find  nothing  in  the  statute  to  justify  the  contention  of  the 
respondent. 

We  think  the  tax  was  properly  assessed,  that  the  basis 
adopted  was  the  correct  one,  that  the  order  of  the  Appellate 
Division  was  wrong,  that  it  should  be  reversed,  and  that  the 
determination  of  the  comptroller  should  be  affirmed. 

All  concur. 

Order  reversed,  etc. 


Frederick  A.  Archer,  Jr.,  Respondent,  v.  Lewis  N. 
Archer  et  al.,  Defendants ;  Emanuel  G.  Bach,  Pur- 
chaser, Appellant. 

Assignee  of  Bid  Made  at  Judicial  Sale  —  Interference  with  the 
Proceeding.  One  who  purchases  of  the  vendee,  at  a  sale  in  partition, 
his  bid,  receives  an  assignment  of  the  same  in  writing,  requests  the  deed, 
and,  upon  subsequently  asking  to  be  relieved  from  taking  title,  because 
of  an  alleged  incumbrance,  invites  the  institution  of  a  proceeding  by 
which  he  hoped  to  obtain  an  adjudication  so  relieving  him,  submits  him- 
self to  the  jurisdiction  of  the  court  by  reason  of  his  interference  with  the 
proceeding,  and  may  be  compelled  to  complete  the  purchase. 

Archer  v.  Archer,  84  Hun,  297,  affirmed. 

(Argued  March  1,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  5,  1895,  affirming  an  order  of  Special  Term  directing 
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an  assignee  of  the  purchaser  at  a  partition  sale  to  complete  the 
purchase. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edwin  L.  Kalish  for  appellant.  The  order  appealed  from 
is  reviewable  here.  (Code  Civ.  Pro.  §§  190, 1337 ;  People  ex 
rd.  v.  Common  Council,  78  N.  Y.  56 ;  Howell  v.  Mills,  53 
N.  Y.  322 ;  Bamberg  v.  Stem,  76  N.  Y.  555.)  The  Special 
Term  was  without  power  to  compel  the  appellant  to  complete 
the  Booth  purchase.  (  Wood  v.  Mann,  3  Sumn.  [U.  S.]  322 ; 
Requa  v.  Rea,  2  Paige,  341 ;  Cazet  v.  Hubbell,  36  N .  Y.  677 ; 
Miller  v.  CoUyer,  36  Barb.  250 ;  Burton  v.  Linn,  21  App. 
Div.  610 ;  Sugden  on  Vendors,  109,  §  54 ;  Pomeroy  on  Spec. 
Perf.  §  487 ;  Waterman  on  Spec.  Perf.  §§  59,  68 ;  Corbus  v. 
Teed,  69  111.  205 ;  Cole  v.  Hughes,  54  N.  Y.  448 ;  Btlmont 
v.  Coman,  22  N.  Y.  438.) 

Seward  Baker  for  respondent.  The  respondent  is  entitled 
to  an  order  directing  the  completion  of  the  purchase.  (Scriver 
v.  Smith,  100  N.  Y.  479 ;  15  Johns.  483  ;  Wells  v.  Garbutt, 
132  N.  Y.  430 ;  2  Black.  Comm.  18 ;  Gerard's  Tit.  to  Real 
Estate  [4th  ed.],  100;  12  Am.  &  Eng.  Ency.  of  Law,  655.) 
It  is  common  practice  to  assign  the  bids  and  purchases  made 
at  legal  sales,  and  the  assignee  of  such  a  bid  and  sale  takes 
upon  himself  all  the  duties  and  liabilities  of  the  assignor. 
(Requa  v.  Rea,  2  Paige,  341 ;  Cazet  v.  Hubbell,  36  N.  Y. 
677 ;  Proctor  v.  Farnam,  5  Paige,  614.) 

Parker,  Ch.  J.  In  pursuance  of  a  judgment  of  sale  in 
partition,  the  appellant  Bach  purchased  lot  No.  2,  while  Wil- 
liam Booth  bought  lot  No.  1.  The  terms  of  sale  were  signed 
by  the  purchasers  respectively,  who,  at  the  same  time,  paid 
down  ten  per  cent  required  upon  the  signing  of  the  terms  of 
sale.  A  few  days  later  Bach  took  an  assignment  of  Booth's 
bid,  and  immediately  thereafter  advised  the  attorney  for  the 
plaintiff  that  he  had  done  so,  at  the  same  time  directing  that 
a  deed  be  prepared  conveying  to  him  lots  Nos.  1  and  2  in  one 
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conveyance.  The  referee  prepared  and  executed  the  deed  in 
accordance  with  such  instructions,  but  Bach  subsequently 
refused  to  accept  it  on  the  ground  that  a  stream  of  water  ran 
across  Oostdorp  avenue  and  across  plot  No.  1,  and  then  across 
Mechanic  street.  Proceedings  were  thereafter  instituted  to 
compel  Bach  to  take  title,  resulting  in  an  order  of  the  Special 
Term  directing  him  to  complete  his  purchase,  which  order 
was  affirmed  at  the  General  Term.  On  this  review  the  only 
question  presented  is  whether  the  court  had  jurisdiction  to 
compel  Bach  to*  take  title  to  plot  No.  1,  which  was  purchased 
at  the  sale  by  Booth,  who  immediately  thereafter,  in  writing, 
assigned  his  bid,  and  the  terms  of  sale  and  his  rights  there- 
under to  Bach.  The  jurisdiction  of  the  court  to  compel  a 
purchaser  at  a  judicial  sale  to  complete  his  purchase  is  well 
settled.  (  Wood  v.  Mann,  3  Sumn.  [U.  S.]  322 ;  liequa  v. 
Rea,  2  Paige,  341 ;  Cazet  v.  HiibbeU,  36  K  Y.  677 ;  Miller 
v.  Collyer,  36  Barb.  250.) 

Judge  Story,  in  Wood  v.  Mann  (supra),  says  that  the 
authority  to  compel  a  purchaser  to  complete  his  purchase 
"  stands  upon  the  strictest  principles  of  the  court,  that  he  who 
makes  himself  a  party  to  the  proceedings  of  the  court,  and 
undertakes  to  do  a  particular  act  under  the  decretal  orders  of 
the  court  may  be  compelled  to  perform  what  he  has  under- 
taken. It  is  a  mere  incident  to  the  due  exercise  of  the  princi- 
pal jurisdiction,  and  is  indispensable  to  the  due  enforcement 
of  the  orders  of  the  court  upon  persons  who  have  submitted 
themselves  to  its  jurisdiction." 

In  Proctor  v.  Farnam  (5  Paige,  614)  the  court  said  :  "  It 
is  a  familiar  principle  that  any  one  who  interferes  pen- 
dente lite  with  the  subject-matter  of  a  suit  in  equity,  submits 
himself  to  the  jurisdiction  of  the  court,  to  be  exercised  by 
petition  or  motion  in  the  original  suit,  and  that  he  acquires  no 
rights  in  that  manner  which  may  not  be  modified,  controlled  or 
directed,  without  any  new  proceeding  directly  against  him  ; 
and  this  doctrine  applies  with  full  force  to  this  case  of  a  pur- 
chaser under  a  decree,  and  to  all  who  claim  interest  under 
him."     In  the  case  just  cited  the  assignee  of  the  bid  of  a  pur- 
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chaser  at  a  judicial  sale  obtained  the  order  of  the  court,  against 
the  protest  of  such  purchaser,  directing  the  execution  of  the 
conveyance  immediately  to  him  by  the  master.  The  appel- 
lant urges,  however,  that  this  rule  is  not  applicable  to  the  mere 
assignee  of  the  vendee  of  a  contract  to  purchase  land,  because 
the  assignee,  by  simply  accepting  the  assignment,  has  not 
undertaken  to  do  any  particular  act  under  the  orders  of  the 
court,  so  as  to  vest  it  with  the  authority  to  put  him  in  motion  ; 
that  by  the  assignment  in  this  matter  Bach  acquired  the  option 
to  complete  the  purchase  and  take  title,  but  tiiat  no  one  could 
compel  him  to  do  so,  not  even  his  assignor,  and  that  in  such 
case  the  remedy  under  the  judgment  is  to  compel  the  pur- 
chaser at  the  sale  to  complete  the  purchase. 

The  difficulty  with  the  appellant's  position  seems  to  lie  in 
his  assumption  of  facts.  While  it  is  true  that  the  facts  in  this 
case  are  not  like  those  of  any  other  to  which  our  attention  has 
been  called,  still  they  bring  this  case  within  the  principle 
established  in  the  cases  cited,  which  predicates  the  power  of 
the  court  to  compel  the  purchaser  to  take  title,  upon  his  inter- 
ference with  the  proceedings  had  under  the  order  of  the  court, 
by  which  it  is  said  lie  subjects  himself  to  its  jurisdiction  and 
may  be  compelled  to  perform  whatever  he  has  undertaken. 
The  interference  in  the  cases  cited  was  in  bidding  at  a  judicial 
6ale  and  undertaking  to  pay  for  the  property  the  sum  bid. 
Now,  in  this  case,  while  the  appellant  did  not  purchase  at  the 
sale,  and,  therefore,  was  not  within  the  facts  of  such  cases  as 
I  have  referred  to,  he  did  purchase,  for  a  valuable  considera- 
tion, of  the  vendee  his  bid,  which,  together  with  the  terras  of 
sale,  was  assigned  to  him  in  writing.  Had  he  stopped  there, 
the  question  which  the  appellant  argues  would  be  before  us. 
But  he  did  not.  Armed  with  the  assignment  of  the  bid,  he 
•went  to  the  attorney  for  the  plaintiff,  to  whom  he  showed  the 
evidence  of  his  right  to  the  plot  purchased  by  Booth,  and 
requested  and  directed  that  the  deed  to  be  prepared  should 
convey  to  him  plots  Nos.  1  and  2  in  one  conveyance. 

The  attorney  for  the  plaintiff  and  the  referee  promptly 
recognized  the  substitution  of  Bach  for  Booth  as  to  plot  No. 
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1,  and  in  due  time  prepared  and  executed  a  deed  for  the  prop- 
erty in  the  manner  requested  by  Bach.  But  this  was  not  his 
only  interference  with  the  proceedings.  Later  on  he  found 
that  a  small  stream  ran  across  the  premises,  and  he  objected 
that  this  stream  constituted  an  incumbrance,  and  requested  to 
be  relieved  from  the  purchase  on  that  ground.  This  request 
was  denied,  and  on  the  13th  of  July  Bach's  attorney  addressed 
a  letter  to  the  plaintiff's  attorney,  which  read  as  follows : 

"  Seward  Baker,  Esqr. : 

"Dear  Sir. —  Mr.  Bach  desires  to  be  relieved  from  the 
purchase  on  the  grounds  I  stated  to  you  some  time  ago.  Will 
you  bring  up  this  question  by  a  motion  to  compel  him  to  com- 
plete ?  If  you  desire  to  do  this,  I  suggest  that  we  agree  upon 
the  papers  within  a  few  days,  as  I  intend  going  out  of  town 

during  August. 

"  Yours  truly, 

"  EDWIN  L.  KALISH." 

As  we  have  already  observed,  the  ground  of  his  objection 
was  that  this  stream  of  water  constituted  an  incumbrance. 
No  other  ground  was  ever  suggested  so  far  as  this  record  dis- 
closes. Bach  makes  an  affidavit  and  so  does  his  attorney,  but 
neither  of  them  suggests  as  an  objection  that  Bach  being 
merely  the  assignee  of  the  purchaser  of  plot  No.  1,  the  court 
could  not  require  him  to  take  title.  The  letter,  therefore,  was 
an  invitation  to  institute  this  proceeding.  It  recognized  that 
his  conduct  had  been  such  as  to  give  the  court  jurisdiction, 
and  in  view  of  what  had  taken  place  between  the  parties 
before  it  was  written,  it  imported  that  he  hoped  to  be  relieved 
by  the  court  from  completing  the  purchase  upon  the  ground 
that  the  stream  of  water  constituted  an  incumbrance.  His 
invitation  for  the  institution  of  this  proceeding  was  promptly 
accepted,  and  affidavits  were  presented  by  the  attorneys  for 
the  respective  parties  and  by  Bach  himself,  but  the  only  fact 
in  controversy  in  the  affidavits  related  to  the  question  of 
knowledge  on  Bach's  part  as  to  the  existence  of  the  stream  at 
the  time  he  purchased  the  bid  from  Booth. 
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It  is  unnecessary  to  pursue  this  subject  further,  for  it  is 
quite  apparent  that  Bach  so  far  interfered  with  the  proceed- 
ings of  the  court  as  to  submit  himself  to  its  jurisdiction  within 
the  rule  to  which  we  have  referred.  Not  only  did  he  take  an 
assignment  of  the  bid  and  demand  a  deed  of  the  property, 
but  he  also  in  recognition  of  the  jurisdiction  of  the  court 
invited  the  institution  of  a  proceeding  by  means  of  which  he 
hoped  to  obtain  an  adjudication  relieving  him  from  taking 
title  because  of  a  supposed  incumbrance. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  Herman  Henneberger 
et  al.,  Appellants,  for  the  Appointment  of  Commissioners 
to  Widen  and  Improve  a  Portion  of  a  Highway;  The 
Town  of  New  Rochelle  et  al.,  Respondents. 

1.  Constitutional  Law  —  Local  Bills.  In  passing  upon  a  statute, 
its  validity,  under  the  constitutional  provision  restricting  the  passage  of 
private  or  local  bills,  depends  upon  the  special  circumstances  of  the  case. 

2.  Act  General  in  Form  Localized  by  Restrictions  on  Operation. 
Although  an  act  is  drawn  in  general  terms,  if  its  provisions  are  such  in 
number  and  in  character  as  unduly,  with  reference  to  the  constitutional 
purpose,  to  restrict  its  operation  aud,  to  all  intents,  to  confine  it  to  a  par- 
ticular locality,  it  comes  as  much  under  condemnation  as  a  local  bill  as 
though  it  designated  the  locality  by  name. 

3.  Act  Concerning  Towns  Localized  bt  Limitations  in  Addition 
to  those  op  Classification.  While  an  act  might  be  general  if  it 
affected  all  towns  of  a  class  and  that  class  was  based  on  popula- 
tion, or  some  other  condition  which  might  be  recognized  as  possibly 
common  to  a  class,  or  which  might  permit  of  classification,  yet  if  it  con- 
tain such  added  limitations  as  to  restrict  its  operation  to  what  must 
always  be,  in  the  nature  of  the  case,  a  very  limited  number  of  specified 
localities,  if  not,  in  fact,  one  locality,  then  it  is  local  within  the  constitu- 
tional sense. 

4.  Local  Highway  Act.  Chapter  286,  Laws  of  1897,  entitled,  "  An  act 
to  provide  for  the  widening  and  improving  of  highways  in  towns  having 
a  total  population  of  8,000  or  more  inhabitants  and  containing  an  incorpo- 
rated village  having  a  total  population  of  not  less  than  8,000  and  not  more 
than  15,000  inhabitants,"  and  which  provides  that,  "  except  in  the  county 
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of  Madison,  any  five  or  more  persons  owning  lands  adjoining  or  abutting 
on  any  highway,  which  extends  within  the  limits  of  such  town  and  with- 
out the  limits  of  such  incorporated  village  for  a  distance  of  at  least  two 
and  one-half  miles/'  may  petition  the  court  for  the  appointment  of  com- 
missioners to  widen  and  improve  "such  highway  or  a  certain  specified 
portion  thereof  not  less  than  two  miles  and  a  half  in  length,  such  portion 
being  wholly  without  the  limits  of  such  incorporated  village,"  although 
general  in  form  is  so  confined  in  its  operation,  by  its  conditions,  to  a  lim- 
ited territory,  as  to  make  it  a  local  act,  within  the  clause  of  the  Constitution 
(Art.  8,  §  18)  which  prohibits  the  legislature  from  passing. any  private  or 
local  bill  laying  out  or  altering  highways. 
Matter  of  llenneberyer,  25  App.  Div.  104,  affirmed. 

(Submitted  March  1,  1898;  decided  April  19, 1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  24,  1898,  reversing  an  order  of  Special  Term  which 
granted  an  application  of  the  petitioners  for  the  appointment 
of  commissioners  to  widen  and  improve  a  portion  of  a  high- 
way in  the  town  of  New  Rochelle. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

« 

Isaac  N.  Mills  for  appellants.  This  act  does  not  violate 
section  10  of  article  8  of  the  Constitution.  {People  ex  rel.  v. 
Banks,  67  N".  Y.  568.)  The  act  does  not  violate  section  IS  of 
article  3  of  the  Constitution  because  of  the  exemption  of  the 
county  of  Madison.  (People  ex  rel.  v.  N.  <&  S.  P.  R.  Co.,  86 
N.  Y.  1 ;  People  v.  O'Brien,  38  N.  Y.  193  ;  People  ex  rel.  v. 
Bd.  Suprs.,  112  N.  Y.  585 ;  Const.  N.  Y.  art.  3,  §  27 ;  People 
ex  rel.  v.  Sheriff,  etc,  13  Misc.  Rep.  587;  People  v.  Itavnor, 
149  N".  Y.  195.)  This  act  does  not  violate  section  18  of 
article  3  of  the  Constitution  because  it  contains  restrictions 
which  at  present  limit  its  operation  to  a  few  towns.  (Matter 
of  Church,  28  Hun,  479  ;  92  N.  Y.  1 ;  People  ex  rel.  v. 
Squire,  107  N.  Y.  601;  Ferguson  v.  Boss,  126  N.  Y.  459  ; 
Treanor  v.  Eichhom,  74  Hun,  58;  L.  1892,  ch.  493.  §  1; 
Matter  of  W.  S.  A.  &  P.  R.  R.  Co.,  115  N.  Y.  447  ;  Matter 
of  Burns,  155  X.  Y.  23.)  This  act  does  not  violate  section  2 
of  article  10  of  the  Constitution.     (Astor  v.  Mayor,  etc.,  62 
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N.  Y.  567,  575 ;  People  ex  rel.  v.  McDonald,  69  X.  Y.  365 ; 
Matter  of  Mayor,  etc.,  99  X.  Y.  583 ;  Town  of  Kirhwood  v. 
Newburg,  45  Hun,  327;  122  X.  Y.  577;  People  ex  ret.  v. 
Palmer,  52  X.  Y.  83 ;  People  ex  rel.  v.  Flagg,  46  X.  Y.  401 ; 
People  v.  Pinckney,  32  X.  Y.  377,  381 ;  Hequembourg  v. 
C%y  <?/  Dunkirk,  49  Hun,  557 ;  Matter  of  Ryers,  72  X.  Y. 
5 ;  Met.  Bd.  of  Health  v.  Iletster,  37  N.  Y.  661 ;  Matter  of 
Hathaway,  71  X.  Y.  243 ;  S.  P.  Assn.  v.  Mayor,  etc.,  8 
App.  Div.  255.)  The  legislature  has  power  to  pass  a  general 
law  for  the  laying  out  or  improving  of  highways,  even  if  the 
same  has  not  been  reported  by  the  statutory  revision  commis- 
sion. (People  ex  rel.  v.  Comstock,  78  X.  Y.  356 ;  People  v. 
Petrea,  92  X.  Y.  138.)  Every  presumption  is  in  favor  of  the 
constitutionalitv  of  this  statute :  and  it  should  not  be  declared 
unconstitutional  unless  there  be  no  fairly  reasonable  argument 
to  sustain  its  constitutionality.  (55  X.  Y.  54 ;  Sweet  v.  City 
of  Syracuse,  129  X.  Y.  316 ;  People  ex  rel.  v.  Comstock,  78  X. 
Y.  361 ;  People  ex  rel.  v.  Albertson,  55  X.  Y.  54 ;  People  ex 
rel.  v.  Briggs,  50  X.  Y.  553 ;  Astor  v.  Mayor,  etc.,  62  X.  Y. 
575.) 

Charles  If.  Young  for  respondents.  Chapter  286  of  the 
Laws  of  1897  is  a  local  statute  and  contrary  to  the  provisions 
of  article  3,  section  18,  of  the  Constitution.  (People  ex  rel.  v. 
Wemple,  125  N.  Y.  488  ;  McD'owall  v.  Sheehan,  129  N.  Y. 
200;  Matter  of  Burns,  155  N.  Y.  28;  Sweet  v.  City  of 
Syracuse,  129  N.  Y.  333  ;  Bank  for  Savings  v.  Grace,  102 
N.  Y.  318;  People  ex  rel.  v.  Potter,  47  N.  Y.  375;  Newell 
v.  People,  7N.  Y.  139 ;  People  ex  rel.  v.  Flagg,  46  If.  Y. 
401 ;  People  ex  rel.  v.  Bd.  Suprs.,  112  X.  Y.  588;  74  Hun, 
85 ;  126  N.  Y.  464 ;  Comm.  v.  Patton.  88  Penn.  St.  258 ;  37 
Minn.  322 ;  Groves  v.  Grant  Co.,  42  W.  Va.  587  ;  86  N.  Y. 
1.)  Chapter  286, of  the  Laws  of  1897  is  unconstitutional  in 
that  it  specifically  excepts  from  its  provisions  Madison  county, 
and  cannot  operate  in  three  other  of  the  counties  in  the 
state.  (People  v.  Siqirs.  of  Chautauqua  County,  43  N.  Y.  19  : 
People  v.  O'Brien,  38  N.  Y.  193;  S(j  X.  Y.  1  ;  112  X.  Y. 
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588 ;  92  N.  Y.  1 ;  Clark  v.  City  of  'JanesviUe,  10  Wis.  136  ; 
91  Penn.  St.  125 ;  84  111.  590  ;  110  Penn.  St.  243.)  The  act 
in  question  is  in  direct  conflict  with  section  2  of  article  10  of 
the  Constitution.  (L.  1897,  ch.  286,  §§  2-7.)  The  law  here 
in  question  was  not  proposed  to  the  legislature  by  the  statu- 
tory revision  commissioners  under  article  3,  section  23,  of 
the  Constitution.  (People  v.  Petrea,  92  N.  Y.  139.)  The 
legislature  has  exhausted  its  power  to  pass  either  general  or 
local  acts  for  the  laying  out  of  highways  in  towns  within  the 
state,  except  such  general  laws  as  may  be  reported  by  commis- 
sioners to  revise  the  statutes,  or  passed  b}T  the  legislature  con- 
ferring powers  of  legislation  on  boards  of  supervisors.  (Const. 
N.  Y.  art.  3,  §§  18,  23.  27;  112  N.  Y.  5;  People  ex  rel.  v. 
Ed.  Suprs.,  112  N.  Y.  588 ;  16  App.  Div.  512.)  The  general 
Highway  Act  makes  ample  provision  for  the  widening  and 
improving  of  highways.  (People  ex  rel.  v.  McNeil,  2  T.  &  C. 
140.) 

Gray,  J.  This  is  an  appeal  from  an  order  of  the  Appel- 
late Division,  in  the  Second  Department,  reversing  an  order 
made  at  the  Special  Term  ;  which  granted  an  application  of 
the  petitioners  for  the  appointment  of  commissioners  to  widen 
and  improve  a  portion  of  a  highway  in  the  town  of  New 
Rochelle. 

The  application  was  opposed  by  the  town  of  New  Rochelle, 
the  village  of  New  Rochelle  and  a  taxpayer  of  the  town,  upon 
the  ground  that  the  act,  under  which  the  proceeding  was  insti- 
tuted, was  unconstitutional.  The  claim  of  its  unconstitution- 
ality was  based  upon  the  repugnancy  of  its  provisions  to  sec- 
tion 18  of  article  3  and,  as  well,  to  section  10  of  article  8  of 
the  Constitution  of  the  state.  The  act  is  contained  in  chap- 
ter 286  of  the  Laws  of  1897  and  is  entitled,  "An  act  to  pro- 
vide for  the  widening  and  improving  of  highways  in  towns 
having  a  total  population  of  eight  thousand  or  more  inhabit- 
ants and  containing  an  incorporated  village  having  a  total 
population  of  not  less  than  eight  thousand  and  not  more  than 
fifteen  thousand  inhabitants."     Section  one,  which  provides 
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for  the  appointment  of  the  commissioners,  reads,  so  far  as 
material,  as  follows  :  "  Section  1.  In  any  town,  having  a  total 
population  of  eight  thousand  or  more  inhabitants  and  contain- 
ing an  incorporated  village  having  a  total  population  of  not 
less  than  eight  thousand  and  not  more  than  fifteen  thousand 
inhabitants,  except  in  the  county  of  Madison,  any  five  or  more 
persons  owning  lands  adjoining  or  abutting  on  any  highway, 
which  extends  within  the  limits  of  such  town  and  without  the 
limits  of  6uch  incorporated  village  for  a  distance  of  at  least 
two  and  one-half  miles,  may  present  to  the  Supreme  Court,  at 
a  Special  Term  thereof  to  be  held  in  the  county  containing 
said  town,  a  petition  for  the  appointment  of  three  commis- 
sioners for  the  purpose  of  widening  and  improving  such  high- 
way or  a  certain  specified  portion  thereof  not  less  than  two 
miles  and  a  half  in  length,  such  portion  being  wholly  without 
the  limits  of  such  incorporated  village." 

It  is  conceded  by  the  appellants  that  if  this  is  a  local  act,  in 
the  constitutional  sense,  it  violates  section  18  of  article  3  of 
the  Constitution  ;  which  prohibits  the  legislature  from  passing 
a  private  or  local  bill  for  laying  out  or  altering  highways.  1 
think  that  the  extraordinary  provisions  of  this  act  so  confine 
its  operation  as  to  make  it  a  local  measure,  applicable  to  a  lim- 
ited territory,  which  is  all  but  identified  by  the  restrictions  of 
section  one.  If  this  act  can  be  upheld  as  a  valid  exercise  of 
legislative  power,  it  would  go  far  towards  frustrating  the 
intention  of  the  people  of  the  state",  and  it  becomes  very  easy 
to  evade  the  constitutional  inhibition. 

This  section  of  the  Constitution  was  added  by  way  of  amend- 
ment in  1874.  Its  effect  was  to  deprive  the  legislature  of  its 
power  to  pass  laws  laying  out,  or  altering,  highways  and  to 
remit  that  power  to  the  local  authorities,  as  being  a  govern- 
mental, or  administrative,  function,  which  concerned  the  peo- 
ple of  the  locality.  {People  ex  rel.,  Morrill  v.  Supervisors, 
112  N.  Y.  588 ;"  Matter  of  Burns,  155  K  Y.  28.)  The 
legislature  might  pass  general  laws  providing  for  the  cases 
enumerated  in  the  section  and,  by  section  27  of  article  3, 
"shall,  by  general  laws,  confer  upon  the  boards  of  supervisors 
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of  the  several  counties  of  the  state  such  further  powers  of  local 
legislation  and  administration  as  the  legislature  may  from  time 
to  time  deem  expedient."  It  is  manifest  that  the  purpose  of 
the  people,  with  respect  to  local  governmental  measures  and 
to  the  matters  specified  in  section  18,  was  to  restrict  the  legisla- 
tive power  and  to  confine  its  exercise  to  the  passage  of  such 
general  statutes  as  the  welfare  of  the  body  politic,  as  a  whole, 
might  be  deemed  to  require.  The  imposition  of  such  a  con- 
stitutional restriction  upon  the  legislative  power  was  regarded 
as  necessary,  in  order  to  put  an  end  to  flagrant  abuses  in  its 
exercise.  The  provision  expressed  a  fundamental  idea  in  our 
popular  form  of  government ;  namely,  to  commit  to  local  bodies 
the  discharge  of  functions,  which  can  be  as  well,  if  not  better, 
discharged  by  them.  For  a  variety  of  reasons,  the  state  legis- 
lature should  not  be  concerned  with  the  administration  of 
those  local  affairs,  as  to  which  there  exist  local  legislative 
bodies ;  whose  acts,  motived  by  the  needs  of  the  citizens,  are 
more  sure  to  be  pure  and  efficient.  Notwithstanding  the  exist- 
ence of  general  laws,  the  statute  books  were  being  tilled  by  acts 
operating  upon  particular  and  sectional  interests.  The  abuse 
became  very  evident  in  legislation  affecting  local  highways ; 
as  to  which  there  was  no  justification  for  the  action  of  the 
legislature,  in  the  presence  of  a  general  statutory  system  of 
highway  laws.  Whether  highways  should  be  laid  out,  or 
altered,  are  local  questions,  which  should  be  determined  by  the 
local  authorities;  not  only  with  greater  political  propriety, 
but  in  the  better  interest  of  the  portion  of  the  public  to  be 
affected.  That  the  present  act  is  expressed  in  general  terms  is 
not,  and  should  not  be,  decisive  of  the  qnestion  of  its  consti- 
tutionality. That  is  a  question  which  must  be  decided  not  by 
the  letter,  but  by  the  spirit,  of  the  act.  There  is,  of  course, 
the  difficulty  of  laying  down  any  definite  rule,  by  which  the 
question  of  whether  a  law  is  local  or  general  may  be  solved. 
It  was  said  by  Andrews,  J.,  in  Ferguson  v.  Hoss  (126  N.  Y. 
at  p.  464),  that  "  the  fact  that  an  act  operates  only  upon  a  lim- 
ited area,  or  upon  persons  within  a  specified  locality  and  not 
generally  throughout  the  state,  is,  in  most  cases,  a  reasonably 
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accurate  test  by  which  to  determine  whether  the  act  is  general 
or  local."  It  was  observed  in  that  case,  as  it  had  been  by 
Judge  Earl,  in  People  v.  N.  <&  S.  P.  R.  Co.  (86  K  Y.  at 
p.  6),  that  each  case  must  be  determined  upon  its  special  cir- 
cumstances. It  has  been  held,  with  respect  to  the  operation 
of  section  18,  that  an  act  which  embraces  all  things  of  a  cer- 
tain class,  is  a  general  and  not  a  local  act ;  although,  by  reason 
of  some  limitation  based  on  population,  or  other  condition, 
only  a  particular  city,  or  the  inhabitants  of  a  single  locality, 
can,  at  the  time,  receive  its  benefits.  {Ferguson,  v.  lioss, 
#upra  ;  Matter  of  Church,  92  N.  Y.  1.)  That  is  a  rule,  the 
justice  of  which  need  not,  now,  be  gainsaid.  It  rather  serves 
to  emphasize  the  principle  that,  in  passing  upon  a  statute,  its 
validity,  or  invalidity,  under  the  constitutional  provision, 
depends  upon  the  special  circumstances  of  the  case ;  which, 
therefore,  can  constitute  no  precedent,  except  and  unless  those 
circumstances  are  seen  to  exist  in  and,  therefore,  to  vitiate 
another  case. 

Although  this  act  is  drawn  in  general  terms,  if  its  provisions 
are  such  in  number  and  in  character  as  unduly,  with  reference 
to  the  constitutional  purpose,  to  restrict  its  operation  and,  to 
all  intents,  to  confine  it  to  a  particular  locality,  then,  I  think, 
it  comes  as  much  under  condemnation,  as  though  it  designated 
the  locality  by  name.  While  an  act  might  be  general,  if  it 
affected  all  towns  of  a  class  and  that  class  was  based  on  popu- 
lation, or  some  other  condition,  which  might  be  recognized  as 
possibly  common  to  a  class,  or  which  might  permit  of  classifi- 
cation ;  if  it  contain  such  added  limitations  as  to  restrict  its 
operation  to  what  must  always  be,  in  the  nature  of  the  case,  a 
very  limited  number  of  specified  localities,  if  not,  in  fact,  one, 
then  it  is  local  within  the  constitutional  sense.  By  the  title  of 
this  act,  its  operation  is  limited  to  towns  having  a  total  popu- 
lation of  8,000,  or  more,  inhabitants  and  containing  an  incor- 
porated village  having  a  total  population  of  not  less  than  8,000 
and  not  more  than  15,000  inhabitants.  Passing  over  any 
possible  criticism  upon  the  effect  of  the  limitations  in  this  title 
and  coming  to  the  body  of  the  act,  we  find  there  a  very 
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remarkable  combination  of  restrictions  and  such  as,  if  not,  by 
the  process  of  exclusion,  serving  to  identify  the  particular  part 
of  the  state  to  be  affected  by  the  law,  certainly,  very  markedly 
localize  its  operation.  There  are,  at  least,  seven  conditions  in 
the  act ;  all  of  which  must  be  met,  in  order  that  it  shall  become 
operative.  The  town  must  have  a  total  population  of  8,000, 
or  more,  inhabitants.  It  must  contain  a  village  which  must 
be  incorporated  and.  whose  population  shall  not  be  less  than 
8,000  and  not  more  than  15,000 ;  but  that  village  must  not  be 
in  the  county  of  Madison.  The  highway  must  be  one,  which 
extends  within  the  town  limits,  but  without  the  village  limits, 
and  for  a  distance  of  at  least  two  miles  and  a  half.  The 
improvement  may  only  be  as  to  a  portion  of  the  highway  not 
less  than  two  miles  and  a  half  in  length,  lying  without  the  vil- 
lage limits.  This  enumeration  of  restrictions  is  not  only  pretty 
extensive,  but  very  peculiar,  and  the  most  casual  view  suggests 
a  local  rather  than  a  general  operation  for  the  law.  The  pro- 
visions of  the  act  may  not  extend  to  highways  in  incorporated 
villages,  contained  in  such  towns  as  are  specified  in  the  act ; 
nor  to  all  highways  contained  in  the  described  towns.  To 
quote  tlie  language  of  Mr.  Justice  Woodward,  in  the  opinion 
delivered  by  him  in  the  Appellate  Division,  "  any  highway  of 
less  than  two  miles  and  a  half  in  length  between  the  boundaries 
of  an  incorporated  village,  containing  at  least  eight  thousand 
inhabitants,  in  a  township  of  at  least  eight  thousand  inhabitants, 
and  the  boundaries  of  such  township,  could  not  be  improved 
under  the  operation  of  this  statute.  The  whole  operation  of 
the  statute  is  thus  confined  to  the  few  townships  in  which 
there  is  a  highway  two  and  one-half  miles  long,  outside  of  the 
limits  of  an  incorporated  village  of  at  least  eight  thousand 
inhabitants,  and  in  any  event  it  cannot  extend  beyond  the 
limits  of  the  town  in  which  it  is  put  in  operation ;  thus  confin- 
ing its  operation  to  a  very  limited  number  of  specified  locali- 
ties." The  exception  of  the  county  of  Madison  singularly 
emphasizes  an  intention  to  guard  against  a  possible  general 
operation  of  the  act.  In  my  opinion,  to  call  this  act  a  general 
law  would  \ye  absurd.     It  is  a  device  to  evade  a  wholesome 
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constitutional  provision ;  so  transparent  as  to  be  clear  to  the 
most  ordinary  intelligence.  Enumeration  of  restrictions  upon 
the  application  of  the  act  has  reached  a  point  where  it  ceases 
to  be  classification  and,  as  Mr.  Justice  Cullen  well  suggested, 
serves  the  purpose  of  identification. 

But  it  is  said  that  the  decision  in  Mattel*  of  Church  {supra) 
justifies  this  kind  of  legislation.  I  do  not  think  so  and  a 
comparison  of  the  act  which  was  in  question  in  that  case 
with  the  present  act,  clearly,  shows  fundamental  differences, 
which  distinguish  them.  The  title  of  the  act  of  1875  was, 
"  An  act  to  confer  on  boards  of  supervisors  further  powers 
of  local  legislation  and  administration,  and  to  regulate  the  com- 
pensation of  supervisors."  Its  provisions  were  applicable  u  in 
any  county  containing  an  incorporated  city  of  one  hundred 
thousand  inhabitants  and  upward,  when  any  territory  within 
such  county  and  beyond  the  limits  of  such  city  has  been 
mapped  out  into  streets  and  avenues,  in  pursuance  of  law." 

What  comparison  does  that  act,  with  its  provisions  permit- 
ting of  so  general  an  application,  bear  to  the  present  act? 
The  act  in  its  application  to  the  counties  of  the  state,  while, 
possibly  enough,  for  the  moment,  available  to  one;  contem- 
plated a  condition  of  things,  which,  not  unreasonably,  might 
be  considered  as  possible  generally,  where  a  city  had  grown 
to  the  required  size  in  population  and  the  territory  beyond  its 
limits  should  be  mapped  out  for  avenues  and  streets.  The  act 
confers  full  powers  upon  the  boards  of  supervisors;  while  this 
act  deprives  the  local  authorities  of  their  vested  and  appropri- 
ate powers  and  the  only  resemblance  between  the  acts  lies  in 
the  territorial  restriction.  But  the  former  act  embodied  a  gen- 
eral idea,  concerning  the  extension  of  the  limits  of  such  cities 
by  the  laying  out  of  highways.  There  was  an  appreciable 
public  purpose  ;  the  accomplishment  of  which  was  left  to  local 
officers.  This  legislation  takes  away  from  the  local  authorities 
the  power  to  perform  the  work  through  their  own  officers,  or 
to  supervise  the  expenditure  of  the  moneys  for  which  the 
town  is  to  become  obligated.  No  case  can  be  found  to  com- 
pare   with   this  attempt   to   interfere  with   the  self-govern- 
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meat  of  localities.  Our  attention  is  directed  to  a  number 
of  acts,  which  have  been  passed  by  the  legislature,  where 
their  operation  was  made  dependent  upon  limitations  by 
population  and  which,  it  is  urged,  would  be  endangered 
by  a  decision  that  the  act  in  question  was  local  and,  therefore, 
unconstitutional.  I  am  not  unmindful  of  this  feature  of  the 
case.  It  is  important,  because  it  is,  undoubtedly,  true  that  the 
constitutional  provision,  under  consideration,  has  somewhat 
suffered  at  the  hands  of  the  legislature,  in  efforts  to  evade  its 
effect.  So  far  as  they  have  gone  in  a  healthful  and  reason- 
ably public  direction,  I  recognize  that  it  is  too  late  to  insist 
upon  strict  construction  and  that  we  mu6t  take  up  that  work, 
at  the  present  time,  with  a  liberal  view  of  the  law  and  the 
situation.  I  admit  that,  where  there  has  been  a  practical  con- 
struction placed  by  the  representatives  of  the  people  upon 
the  constitutional  provision,  and  where  great  public  works  in 
localities  have  been  carried  out  through  the  assistance  of  large 
loans  and  investments  of  moneys,  advanced  upon  the  faith  of 
the  validity  of  the  legislation  which  authorized  them,  it  would 
not  do  for  the  courts  to  construe  in  too  strict  or  illiberal  a 
sense.  But  while  the  legislature,  as  previously  suggested,  has 
gone  very  far  in  the  enactment  of  laws  containing  territorial 
restrictions  upon  their  operations,  I  find  none,  and  none  are 
pointed  out,  with  so  many  as  we  find  in  the  present  act.  In 
so  far  as  acts  have  been  made,  by  their  terms,  applicable  to 
counties,  cities,  towns  or  villages,  according  to  their  limits  of 
population  ;  or  to  the  cases  of  counties  or  towns,  which  adjoin 
cities  of  a  certain  population,  although,  by  strict  construction, 
they  might  be  deemed  to  contravene  the  section  of  the  Con- 
stitution, they  will  be  saved  from  condemnation  by  the  rule  of 
construction,  which  determines  their  validity  as  general  laws 
upon  a  consideration  of  the  special  circumstances  and  declines 
to  view  them  as  only  local,  because  by  reason  of  a  limitation 
based  on  population,  or  some  condition  having  reference  to 
population,  but  one  locality,  apparently,  may,  actually,  receive 
their  benefits.  The  classification  of  cities  by  population  is  an 
idea  recently  embodied  in  the  Constitution,  and  good  reasons 
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exist  why,  in  a  general  law,  reference  may  be  had  to  conditions 
of  population,  whether  in  counties,  cities,  towns  or  villages,  or 
with  respect  to  a  proximity  to  cities  of  a  certain  growth.  We 
shall  adhere  to  the  rule,  now  settled,  that  an  act  embracing  all 
things  of  a  certain  class  is  a  general  and  not  a  local  act ;  although, 
by  reason  of  some  limitation,  based  on  population  or  other  con- 
dition, only  a  particular  locality  can,  in  the  actual  situation, 
receive  its  benefits  {Ferguson  v.  Hoss,  supra);  but,  when 
restriction  is  imposed  upon  restriction,  until,  as  in  the  present 
case,  its  generality  is  hidden  and  impossible,  the  courts  should 
not  hesitate  to  adjudge  its  invalidity.  When  such  an  act  as 
this  has  been  passed  by  the  legislature,  the  question  may  well 
be  asked  whether  the  constitutional  provision  has  come  to  be 
regarded  as  a  dead  letter  and  whether  its  continued  violation 
by  the  legislative  body  may  be  justified  upon  such  grounds. 
The  question  is,  whether  the  constitutional  provision  shall 
continue  to  stand  as  a  vigorous  expression  of  the  will  of  the 
people ;  or  whether  the  legislature  may  evade  its  inhibition, 
with  the  approval  of  the  judicial  branch  of  the  government. 
It  is  my  judgment  that  when  a  constitutional  question  is  pre- 
sented to  the  court,  it  should  be  answered  according  to  the 
view  which  takes  in  the  purpose  of  the  adoption  of  the  consti- 
tutional provision  and  the  consequences  to  the  people  of  its  dis- 
regard. I  do  not  think  it  to  be  a  safe  principle  of  construc- 
tion to  adopt  that  the  general  form  of  the  legislative  enactment 
may  save  it  from  condemnation;  when  a  willful  and  impolitic, 
or  unnecessary,  purpose  to  evade  the  constitutional  mandate  is 
to  be  seen  through  the  transparent  device.  That  would  be 
too  fraught  with  danger  to  the  efficiency  of  the  constitutional 
provision. 

Under  this  view  of  the  law  in  question,  it  becomes  unneces- 
sary to  consider  the  other  questions  raised  and  the  order 
appealed  from  should  be  affirmed,  with  costs. 

O'Brien,  J.  (dissenting).  I  think  that  the  legislature  had 
power  to  enact  chap.  280  of  the  Laws  of  1897,  and  that  is  the 
only  question  in  this  case.     The  act  is  entitled,  "  An  act  to 
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provide  for  the  widening  and  improving  the  highways  in 
towns  having  a  total  population  of  eight  thousand  or  more 
inhabitants  and  containing  an  incorporated  village  having  a 
total  population  of  not  less  than  eight  thousand  and  not  more 
than  fifteen  thousand  inhabitants."  The  learned  court  below 
has  held  that  this  act  is  in  conflict  with  the  Constitution,  and, 
therefore,  void.  It  is  clearly  an  act  providing  for  the  widen- 
ing and  improving  of  highways  in  certain  towns. 

The  legislature  is  inhibited  from  passing  any  private  or  local 
bill  for  this  purpose.  (Const,  art.  3,  §  18.)  But  this  is  not  a 
private  or  local  bill,  since  by  its  terms  it  applies  to  every  part 
of  the  state  where  the  conditions  exist  necessary  to  put  it  in 
operation,  or  where  they  may  exist  at  any  time  in  the  future. 
It  is  just  such  a  law  as  the  very  same  section  of  the  Constitu- 
tion permits  the  legislature  to  enact.  After  enumerating 
various  subjects  upon  which  the  legislature  is  forbidden  to 
legislate  by  a  private  or  local  bill,  the  Constitution  provides 
that  "  the  legislature  shall  pass  general  laws  providing  for  the 
cases  enumerated  in  this  section,  and  for  all  other  cases  which 
in  its  jwly  merit  may  be  provided  for  by  general  laws."  Thus, 
it  is  plain  that  the  Constitution  permits  the  legislature  to  enact 
general  laws  on  every  subject  which,  by  the  terms  of  the  sec- 
tion, it  is  forbidden  to  legislate  upon  by  means  of  a  private  or 
local  bill.  The  Constitution  says  that  certain  things  shall  not 
be  done  by  a  private  or  local  bill,  but  that  all  these  things  may 
be  done,  providing  the  law  is  general  in  form.  But  it  goes 
much  further,  since  it  provides  that  the  legislature  may  pass 
a  general  law  for  all  cases  which  in  its  judgment  may  be  pro- 
vided for  by  that  form  of  legislation.  Now,  the  case  at  bar 
is  one  which  the  legislature  in  its  judgment  provided  for  by 
the  passage  of  a  general  law,  and  the  whole  argument  against 
the  validity  of  this  statute  is,  either  that  the  legislature  was 
wrong  in  the  exercise  of  its  judgment,  or  that,  when  it  passed 
in  form  a  general  law,  it  did  not  mean  what  it  said,  but  was 
all  the  time  seeking  to  violate  the  Constitution  bv  the  enact- 
ment  of  a  private  or  local  bill,  and  thus  it  has  succeeded  in  its 
purpose. 
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The  difficulty  with  this  argument  is,  that  it  completely 
reverses  the  presumption  that  always  prevails  to  sustain  a 
statute  until  the  courts  are  compelled  by  force  of  reason  or 
authority  to  condemn  it  as  in  conflict  with  the  fundamental 
law.  Moreover,  it  introduces  a  new  method  for  testing  the 
constitutional  validity  of  statutes,  in  that  it  asserts  that  the 
courts  may  institute  an  inquiry  into  the  conduct  and  motives 
of  the  legislature  in  the  enactment  of  a  law,  and  if  satisfied 
from  the  facts  that  the  legislature  intended  to  provide  for  a 
particular  case  in  a  particular  locality,  that  the  law  passed  for 
that  purpose  is  not  a  general  law,  as  it  professes  to  be,  but  a 
private  or  local  law,  and,  therefore,  void  under  the  restrictions 
of  the  Constitution. 

This  doctrine  has  led  the  court  below  in  this  case  to  try  an 
issue  with  respect  to  the  intention  and  motives  of  the  legisla- 
ture in  the  enactment  of  the  statute,  and  having  become 
satisfied  from  all  the  facts  that  there  was  but  one  place  in  the 
state,  or  at  most  but  a  few  places  where  the  conditions  existed 
for  the  operation  of  the  law,  it  was  not,  therefore,  a  general 
law  as  the  legislature  said  it  was,  but  a  local  law,  and  for  that 
reason  void.  The  argument  against  the  validity  of  the  statute 
may  be  made  plainer  by  reference  to  the  concrete  case  now 
before  us.  It  is  the  case  of  five  persons  who  state  that  they 
are  residents  and  freeholders  of  the  town  of  New  Rochelle, 
and  they  ask  the  court  to  appoint  commissioners  for  the  pur- 
pose of  improving  a  road  under  the  statute.  Their  petition 
sets  forth  precisely  the  conditions  necessary  in  order  to  6et 
the  statute  in  motion.  The  state  of  things  disclosed  by  the 
petition  so  exactly  fits  all  the  conditions  of  the  statute  that 
the  learned  Appellate  Division  was  induced  to  institute  an 
inquiry  as  to  the  facts  upon  which  the  legislature  acted,  and 
not  being  able  to  find  any  other  place  in  the  state  wliere  the 
same  conditions  existed,  it  concluded  that  the  statute  must 
have  been  passed  to  meet  a  case  in  New  Rochelle,  and  hence 
in  violation  of  the  Constitution. 

If  an  act  of  the  legislature  can  be  overthrown  in  conse- 
quence of  the  existence  or  non-existence  of  certain  extraneous 
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facts  or  conditions,  the  procedure  established  by  law  for  an 
inquiry  as  to  all  matters  of  fact  should  be  observed.  It  is  not 
the  province  of  an  appellate  court,  at  least  in  the  first  instance, 
to  decide  what  the  facts  are  in  any  case.  If  it  was  competent 
or  material  to  find  how  many  places  there  are  in  the  state  in 
which  the  conditions  exist  to  put  the  statute  in  operation  in 
order  to  determine  whether  it  was  a  general  or  local  law, 
then  that  issue  should  have  been  tried  in  the  regular  way  in 
the  court  of  original  jurisdiction,  where  the  whole  matter  was 
open  to  proof,  if  the  court  had  anything  at  all  to  do  with  the 
question. 

But  the  learned  court  below  determined  on  its  own  knowl- 
edge not  only  that  New  Kochelle  was  the  only  place  where 
the  law  could  be  applied,  but  that  it  was  the  only  place  where 
the  conditions  ever  would  exist.  In  order  to  pronounce  the 
law  invalid  the  court  must  not  only  consider  the  present  state 
of  things  but  the  future  as  well. 

There  is  really  no  authority  in  any  system  of  jurispru- 
dence for  assailing  legislative  acts  upon  such  grounds.  If  the 
courts  can  go  behind  the  legislative  declaration  on  the  face  of  % 
a  bill  that  it  is  a  general  law  and  institute  an  inquiry  as  to  the 
purpose  and  motives  of  the  legislature  for  the  purpose  of 
declaring  it  to  be  a  local  law,  such  a  principle  is  destructive 
of  that  system  of  checks  and  balances  by  which  the  Constitu- 
tion has  assigned  to  each  department  of  the  government  its 
proper  powers  and  functions.  The  courts  have  no  right  to 
say  that  a  law  which  the  legislature  has  declared  to  be  a  gen- 
eral law  is,  nevertheless,  only  a  local  law  because  they  can 
find  only  one  place,  or  but  a  few  places,  in  the  state  where  it 
can  be  applied.  It  is  not  within  the  province  of  the  judiciary 
to  impute  to  the  legislature  a  motive  or  purpose  contrary  to 
that  expressed  on  the  face  of  the  bill,  and  so,  when  it  declares 
a  law  to  be  general,  it  is  not  competent  for  the  courts  to  sa}r, 
upon  an  inquiry  with  respect  to  extraneous  facts,  that  it  was 
intended  to  be  local.  Any  encroachment  by  one  department 
of  the  government  upon  the  rights  and  powers  of  another,  is 
simply  usurpation.     This  court  has  often  before  been  invited 
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to  usurp  the  inquisitorial  office  of  judging  of  the  motives  of 
the  legislature  and  inquiring  into  the  bona  jides  of  that  body 
in  discharging  its  duties,  but  has  always  declined.  In  a  well- 
known  case  where  there  was  much  more  reason  for  embarking 
upon  such  an  inquiry  than  there  is  in  the  case  at  bar,  Judge 
Denio  answered  the  argument  in  these  words,  which  seem  to 
me  to  be  a  correct  statement  of  the  duty  of  the  judiciary  when 
called  upon  to  review  the  acts  of  another  department  of  the 
government :  "  If  a  particular  act  of  legislation  does  not  con- 
flict with  any  of  the  limitations  or  restraints  which  have  been 
referred  to,  it  is  not  in  the  power  of  the  courts  to  arrest  its 
execution,  however  unwise  its  provisions  may  be,  or  whatever 
the  motives  may  have  been  which  led  to  its  enactment.  There 
is  room  for  much-  bad  legislation  and  misgovernment  within 
the  pale  of  the  Constitution ;  but  whenever  this  happens,  the 
remedy  which  the  Constitution  provides,  by  the  opportunity 
for  frequent  renewals  of  the  legislative  bodies,  is  far  more 
efficacious  than  any  which  can  be  afforded  by  the  judiciary. 
The  courts  cannot  impute  to  the  legislature  any  other  than 
public  motives  for  their  acts.  If  a  given  act  of  legislation  is 
not  forbidden  by  express  words,  or  by  necessary  implication, 
the  judges  cannot  listen  to  a  suggestion  that  the  professed 
motives  for  passing  it  are  not  the  real  ones.  If  the  act  can 
be  upheld  upon  any  views  of  necessity  or  public  expediency, 
which  the  legislature  may  have  entertained,  the  law  cannot  be 
challenged  in  the  courts."  {People  v.  Draper,  15  N.  Y.  545.) 
The  statute  in  this  case  is  challenged  on  the  sole  ground 
that  the  legislature  intended  to  and  did  pass  a  local  law  for 
improving  a  particular  highway  in  the  guise  of  a  general  law. 
That  is  a  matter  that  the  court  has  nothing  whatever  to  do 
with,  and  if  it  were  all  true  in  fact  it  would  not  invalidate  the 
law,  since  the  Constitution  expressly  authorizes  the  legislature 
to  do  anything  that  cannot  be  done  through  a  local  bill  by 
another  form  of  legislation,  namely,  a  general  law.  It  is  com- 
mon experience  that  many  general  laws  originate  in  some 
local  necessity  or  in  some  local  evil.  They  may  have  been 
intended  to  meet  some  particular  case  or  6tipply  some  local 
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want,  but  they  are  not  local  laws  for  the  very  plain  reason 
that  the  legislature  has  given  to  them  the  form  of  general 
laws,  and  the  courts  have  no  right  to  go  behind  the  decision 
of  the  legislature.  That  body  had  the  power  to  determine, 
when  enacting  this  statute,  whether  a  general  law  was  neces- 
sary, and  60  it  enacted  such  a  law  complying  with  the  forms 
of  the  Constitution.  It  is  not  within  the  power  of  the  judici- 
ary to  say  that  the  legislature  meant  one  thing  and  said 
another,  or  that  there  was  no  necessity  for  the  legislation. 
That  would  be  a  direct  attack  by  one  department  of  the  gov- 
ernment upon  the  powers  and  functions  of  another,  and  a 
usurpation  of  authority  subversive  of  the  principles  of  the 
Constitution. 

The  decisions  of  this  court  are  all  in  the  same  direction, 
and  clearly  sustain  the  statute  now  in  question. 

In  W.  W.  M.  Co.  v.  Shanahan  (128  N.  Y.  345)  the  ques- 
tion was  whether  a  statute,  which,  on  its  face,  appeared  to  be 
public,  was  not  really  passed  to  promote  a  private  purpose. 
In  that  case  the  trial  court  did  what  has  not  been  done  in  this, 
namely,  tried  the  question  and  made  findings  that  the  act  was 
private  and  passed  for  private  purposes,  and,  therefore,  uncon- 
stitutional and  void.  But  this  court  reversed  the  judgment 
for  the  reasons  hereinbefore  stated. 

The  Constitution  forbids  the  legislature  from  passing  a  pri- 
vate or  local  bill  authorizing  the  laying  down  of  railroad 
tracks.  Chapter  225  of  the  Laws  of  1893  enacts  that  any 
bridge  company  over  a  river  connecting  any  city  in  the  state 
containing  more  than  one  million  inhabitants  with  any  other 
city  in  the  state,  may  lay  tracks  and  operate  a  railway  upon 
its  bridge.  Now,  there  never  was  the  least  doubt  that  the 
law  was  intended  for  but  one  place,  in  the  state,  and  that  was 
a  bridge  across  the  East  river  from  New  York,  and  yet  this 
court  held  it  to  be  valid  as  a  general  law.  {In  re  N.  Y.  (6 
L.  I.  Bridge  Co.,  148  K  Y.  540.) 

The  legislature  can  pass  no  private  or  local  bill  increasing 
or  decreasing  the  allowances  or  compensation  of  public  officers 
during  their  time  of  office.     But  chapter  710  of  the  Laws  of 
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1892  authorizes  that  to  be  done  in  the  fire  department  of  all 
cities  having  a  population  exceeding  nine  hundred  thousand. 
Of  course  every  one  knows  that  there  were  but  two  cities  in 
the  state  to  which  this  act  could  be  applied,  or  that  it  was 
intended  for,  but  this  court  held  it  to  be  a  valid  general  law. 
{In  re  Dobson,  146  N.  Y.  357.)  It  is  impossible  to  make  any 
distinction  between  the  case  now  under  consideration  and 
numerous  others  in  this  court  where  such  statutes  have  been 
held  valid. 

Mattel*  of  iT.  Y.  Elevated  Railroad  Co.  (70  N.  Y.  328)  is 
one  of  them  and  In  re  Church  (92  N.  Y.  1)  is  another. 
Indeed,  the  latter  case  was  identified  and  admitted  to  be  a  law 
for  a  single  county,  since  the  conditions  existed  in  no  other 
county.  Judge  Finch,  in  answer  to  arguments  precisely 
such  as  are  now  made  in  this  case,  stated  the  principles  upon 
which  such  laws  are  regarded  aud  treated  as  general  and  not 
local :  u  A  law  relating  to  particular  persons  or  things  as  a 
class  was  said  to  be  general ;  while  one  relating  to  particular 
persons  or  things  of  a  class  was  deemed  local  and  private. 
The  act  of  1881  relates  to  a  class,  and  applies  to  it  as  such, 
and  not  to  the  selected  or  particular  elements  of  which  it  is 
composed.  The  class  consists  of  every  county  in  the  state, 
having  within  its  boundaries  a  city  of  one  hundred  thousand 
inhabitants,  and  territory  beyond  the  city  limits  mapped  into 
streets  and  avenues.  How  many  such  counties  there  are  now, 
or  may  be  in  the  future,  we  do  not  know,  and  it  is  not  material 
that  we  should.  Whether  many  or  few,  the  law  operates  upon 
them  all  alike,  and  reaches  them,  not  by  a  separate  selection 
of  one  or  more,  but  through  the  general  class  of  which  they 
are  individual  elements.  The  force  of  the  law  of  1881  is  not 
localized  in  Kings  county  and  confined  to  its  territory.  By 
its  terms  it  applies  equally  to  every  other  county  which  may 
prove  to  be  within  the  constituted  class.  It  is  said  there 
is  but  one  such  county ;  and  so  it  was  said  there  was  but 
one  elevated  railroad.  Neither  fact  at  all  narrowed  the  terms 
of  the  law.  Those  terms  in  each  case  were  broad  enough  to 
cover  every  county  in  the  state  if  it  had  the  required  city  and 
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the  mapped  territory  on  tlie  one  hand  or  its  own  elevated  road 
on  the  other.  The  case  cited  adds  example  to  definition, 
and,  following  its  doctrine,  we  must  hold  the  law  of  1881 
to  be  general  and  not  local,  and  so  not  a  violation  of  the 
Constitution." 

We  have  recently  upheld  the  validity  of  a  statute  which 
authorizes  the  expenditure  of  at  least  fifty-live  million  dollars 
to  build  a  railroad  in  the  city  of  New  York.  {Sun  Piib. 
Assn.  v.  Mayor,  152  N.  Y.  257.)  That  statute  is  in  the  form 
of  a  general  law,  just  as  this  is,  but  no  one  ever  even  attempted 
to  disguise  the  fact  that  it  was  enacted  for  that  city  alone.  It 
provided  for  the  building  of  railroads  in  cities  containing  over 
one  million  inhabitants  and  in  that  disguise  it  appeared  as  a 
general  law.  That  statute  conferred  power  on  a  great  munici- 
pality to  build  a  railroad.  This  statute,  even  if  all  that  is 
said  with  respect  to  its  local  character  be  correct,  conferred 
power  on  a  small  municipality  to  improve  common  roads.  If 
the  former  law  is  valid  certainly  the  latter  is. 

There  were  many  weighty  reasons  for  disapproving  that  law 
that  do  not  exist  in  this  case,  and  if  the  courts  were  disposed 
to  indulge  in  the  reasoning  now  invoked  against  the  statute  in 
question  we  could  not  have  sustained  it. 

It  would  be  tedious  to  enumerate  all  the  cases  in  this  court 
in  which  just  such  legislation  has  been  upheld.  Having  sanc- 
tioned so  many  gigantic  local  projects  that  took  the  form  of 
general  laws,  though  clearly  local  in  all  their  objects  and  pur- 
poses, it  would  seem  to  be  inconsistent,  if  not  unwise,  to 
change  the  law  now  in  order  to  defeat  a  statute  that  has  no  other 
purpose  than  the  improvement  of  certain  country  roads. 
Whether  it  is  a  good  law  or  a  bad  one,  it  cannot  produce  such 
public  mischief  as  a  decision  which  practically  upsets  all  rules 
that  have  heretofore  prevailed  concerning  the  power  of  the 
legislature  to  accomplish  by  a  general  law  what  it  is  forbidden 
to  accomplish  by  a  local  law.  The  evils  of  such  legislation,  if 
they  exist,  can  be  remedied  in  some  other  way  than  through 
an  encroachment  by  the  courts  upon  the  province  of  the 
legislature. 
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It  is  idle  to  attempt  to  make  any  distinction  between  these 
cases  and  the  case  at  bar.  It  is  suggested  that  the  legislature 
may  pass  a  private  or  local  bill,  in  the  form  of  a  general  law, 
provided  it  be  presented  in  that  guise,  by  means  of  a  classifica- 
tion based  upon  population  alone.  But  in  all  the  cases  referred 
to  there  were  other  conditions  besides  population.  It  is  said 
that  in  this  case  the  operation  of  the  statute  is  hedged  in  by 
seven  conditions  that  exist  only  in  one  place.  There  were 
just  as  many  in  the  Church  case,  if  not  more,  as  will  be  seen 
if  it  is  thought  important  to  count  them.  But  why  a  statute 
surrounded  by  seven  uncertain  conditions  that  may  or  may  not 
exist  in  various  parts  of  the  state  is  bad,  while  another  stat- 
ute, depending  upon  one  certain  condition  that  cannot  possibly 
exist  in  but  one  locality,  like  a  city  containing  not  less  than  a 
million  inhabitants,  is  good,  it  is  impossible  to  understand.  If 
there  is  any  distinction  between  the  two  cases  it  is  in  favor  of 
the  former  and  against  the  latter. 

Where  a  general  law  is  operative  only  in  a  city  containing 
not  less  than  a  million  people,  it  is  localized  beyond  any  possi- 
bility of  mistake.  Not  so  with  the  statute  now  before  us. 
Whether  it  applies  to  a  few  places  or  to  many  places  depends 
entirely  on  the  accuracy  of  the  investigation  into  the  facts 
made  by  a  court  on  appeal,  without  any  evidence  in  the  record 
as  to  these  facts,  but  upon  its  own  knowledge,  which  may  or 
may  not  be  correct.  So  that  any  attempt  to  make  a  rational 
or  sound  distinction  between  this  case  and  those  referred  to 
must  utterly  fail.  If  there  is  any  public  necessity  for  invali- 
dating a  statute  providing  for  the  improvement  of  certain 
country  roads,  which  I  cannot  perceive,  there  is  only  one  way 
to  do  it,  and  that  is  to  say  that  all  our  previous  decisions  with 
respect  to  this  class  of  legislation  were  wrong,  and  should  be 
overruled.  It  is  simply  impossible  to  give  any  satisfactory 
reason  for  holding  a  local  act,  disguised  in  the  form  of  a  gen- 
eral law  based  upon  population,  valid  under  the  Constitution, 
while  another  local  law,  disguised  in  some  other  form,  or  by 
some  other  conditions,  invalid.  It  is  trifling  with  the  Consti- 
tution to  say  that  whether  a  law  is  general  or  local  depends 
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upon  the  form  of  the  disguise,  and  to  hold  that,  if  the  disguise 
is  so  open  and  notorious  that  it  can  deceive  no  one,  and  is 
readily  detected,  afe  in  those  cases  where  the  act  applies  to 
cities  of  not  less  than  a  million  inhabitants,  it  is  a  good  law, 
while  if  the  conditions  take  a  broader  range  so  as  to  make  it 
applicable  more  generally,  as  in  this  case,  it  is  a  bad  law,  is  a 
process  of  reasoning  that,  to  say  the  least,  is  not  very  satisfac- 
tory or  persuasive. 

It  is  obvious  that  all  legislation  of  this  character  must  rest 
upon  some  basis  more  substantial  than  mere  verbal  distinctions 
founded  upon  conditions  of  population  and  other  conditions. 
This  case  illustrates  the  principle.  It  is  one  of  the  functions 
of  all  civilized  governments  to  build  or  improve  highways 
generally  or  locally.  The  legislature  of  this  state  possesses 
that  power  in  the  broadest  sense.  It  has  the  same  power  to 
improve  one  highway  in  a  town  that  it  has  to  improve  a  high- 
way from  one  boundary  of  the  state  to  the  other.  The  only 
limitation  upon  this  power  is  with  respect  to  the  mode  of  pro- 
cedure. The  Constitution  says  that  it  shall  not  proceed  to 
build  or  improve  either  by  a  private  or  local  bill,  but  that  it 
may  accomplish  both  purposes  by  means  of  a  law,  general  in 
its  terms.  The  decision  in  this  case  is  virtually  that  the  legis- 
lature cannot  improve  the  road  in  question  by  any  form  of 
legislation  whatever.  If  it  passes  a  bill  for  that  purpose  which 
is  private  or  local  on  its  face,  it  is  clearly  unconstitutional.  If 
it  passes  a  general  law,  as  it  has  in  this  case,  the  courts  will 
say  to  the  legislature  that  they  have  examined  all  the  facts 
and  have  concluded,  that  while  the  law  is  general  on  its  face, 
yet  it  was  not  in  good  faith  intended  to  operate  generally, 
either  now  or  in  the  future,  and  that  they  have  become  satis- 
fied that  in  spite  of  the  legislative  declaration  it  is  a  private  or 
local  law  in  disguise,  and,  therefore,  void.  Thus,  the  legisla- 
ture is  unable  to  move  in  one  direction  or  the  other,  if  the 
courts  for  any  reason  are  against  the  law.  The  plain  mean- 
ing of  the  Constitution  is,  that  the  legislature  shall  be  the  sole 
judge  of  the  necessity  of  every  law,  and  when  it  passes  a  law, 
general  in  form,  though  at  the  time  applicable  only  in  a  limited 
locality,  it  is  not  open  to  question  in  the  courts. 
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The  arguments  against  the  decision  in  this  case  might  be 
multiplied,  but  I  have  been  content  to  outline  them.  It  is 
enough  to  say,  generally,  that  it  is  founded  On  a  dangerous  and 
vicious  principle.  It  is  nothing  less  than  an  assertion  by  the 
judiciary  of  the  power  to  review  the  work  of  the  legislature 
upon  an  inquiry  as  to  extraneous  facts  and  to  set  aside  a  stat- 
ute, if  satisfied  that  it  was  not  enacted  in  good  faith  or  that 
the  professed  motives  for  its  passage  were  not  the  rpal  ones,  or 
that  the  real  purpose  was  private,  while  that  stated  is  public. 
Such  a  principle  is  subversive  of  every  independent  power 
conferred  upon  the  law-making  body  by  the  Constitution. 
We  have  no  more  power  to  annul  a  statute  upon  such  con- 
siderations than  we  have  to  inquire  whether  it  is  not  the  pro- 
duct of  corruption  in  the  legislature  or  in  the  executive 
department. 

The  scheme  of  representative  government  under  a  written 
constitution  dividing  all  power  among  three  departments  has 
been  in  operation  on  this  continent  for  more  than  a  century. 
It  is  the  one  great  feature  in  the  Federal  Constitution  that  was 
new  and  that  has  commanded  the  admiration  of  the  world. 
It  is  the  distinctive  feature  in  every  State  Constitution,  and  in 
none  of  them  has  this  division  and  distribution  of  power  been 
more  carefully  observed  than  in  our  own.  Under  this  system 
we  have  had  all  kinds  of  laws  enacted  by  Congress  and  by  state 
legislatures,  and  the  courts  have  freely  exercised  the  power  of 
subjecting  them  all  to  the  test  of  the  Constitution.  But  it  is 
safe  to  say  that  never  before  in  any  court  of  last  resort  has  a 
statute  been  set  aside  as  void  upon  an  inquiry  of  fact  with 
respect  to  the  existence  of  the  conditions  necessary  to  give  it 
operation,  or  on  the  ground  that  the  judgment  of  the  law- 
making body  was  improperly  or  unwisely  exercised,  or  that 
the  professed  motives  for  its  enactment  were  not  the  real 
ones. 

It  is  too  plain  for  concealment  that  these  are  the  grounds 
upon  which  the  statute  in  question  has  been  set  aside.  Whether 
the  conditions  which  are  necessary  to  put  this  law  in  operation 
exist  only  in  one  county,  or  in  twenty  counties,  is  a  fact  that 
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does  not  appear  on  the  face  of  the  statute.  It  is  ascertained 
only  through  an  independent  extraneous  inquiry  conducted 
by  the  court  on  appeal,  and,  even  after  it  is  concluded,  no  one 
professes  to  know  or  ventures  to  assert  anything  with  respect 
to  the  localities  where  the  conditions  existed ;  whether  few  or 
many  at  the  date  of  the  enactment  of  the  law,  and  much  less 
as  to  the  places  where  the  conditions  may  exist  ten  years 
hence. 

It  cannot  be  denied  that  the  law  on  its  face  includes  every 
county  but  one,  and  is  operative  in  every  locality  where  the 
conditions  exist  or  may  exist  in  the  future,  and  that  the  only 
objection  ever  made  to  it  was  that,  as  matter  of fact ,  these 
conditions  do  not  exist  in  a  sufficient  number  of  places  to 
give  the  statute  the  character  of  a  general  law,  and,  therefore, 
it  must  be  a  local  law,  the  declaration  of  the  legislature  to  the 
contrary  notwithstanding.  If  the  courts  may  do  that  in  this 
case,  they  may  do  it  in  every  case,  and  hence  1  repeat  what 
has  been  already  stated,  that  such  a  principle  subjects  the 
action  of  the  legislature,  in  all  cases,  to  the  control  of  another 
department  of  the  government. 

The  order  appealed  from  should  be  reversed. 

Parker,  Ch.  J.,  Haight  and  Vann,  JJ.,  concur  with  Gray, 
J.,  for  affirmance ;  Bartlett  and  Martin,  JJ.,  concur  with 
O'Brien,  J.,  for  reversal. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  The  Attorney-General 
for  an  Order  for  the  Examination  of  Witnesses  under  the 
Provisions  of  Chapter  383  of  the  Laws  of  1897. 

The  Attorney-General.  Appellant ;  Robert  M.  Olyphant, 

Respondent. 

1.  Act  to  Prevent  Monopolies  —  Proceeding  for  Examination  op 
Witnesses  not  a  Special  Proceeding.  A  proceeding  for  the  examina- 
tion of  witnesses  before  the  commencement  of  an  action,  under  the  act  to 
prevent  monopolies  in  articles  or  commodities  of  common  use  (L.  1897, 
ch.  383),  is  hot  a  special  proceeding  within  the  meaning  of  sections  3333 
and  3384  of  the  Code  of  Civil  Procedure. 
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2.  Appeal  —  Order  Vacating  Order  for  Examination.  Ad  order 
of  the  Appellate  Division  affirming  an  order  vacating  an  order  for  the 
examination  of  witnesses  granted  ex  parte  by  a  justice  of  the  Supreme 
Court  under  section  5  of  the  Act  to  Prevent  Monopolies,  is  not  an  order 
finally  determining  a  special  proceeding  and  is  not  appealable  to  the 
Court  of  Appeals. 

3.  Possible  Discretionary  Order.  Where  there  is  nothing  in  the 
record  to  show  that  the  vacating  order  was  not  made  by  the  justice  in  the 
exercise  of  his  discretion,  the  order  is  not  appealable  to  the  Court  of 
Appeals. 

4.  Constitutionality  op  Law  not  Considered  unless  Essential  to 
Determination  of  Appeal.  The  Court  of  Appeals  will  not  consider 
questions  involving  the  constitutionality  of  a  law  unless  such  questions 
are  essential  to  the  determination  of  the  appeal. 

Matter  of  Attorney -General,  22  App.  Div.  285,  appeal  dismissed.  j 
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(Argued  March  2,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  31,  1897,  affirming  an  order  of  a  justice  of  the 
Supreme  Court  vacating,  on  motion  of  Robert  M.  Olyphant, 
an  order  made  by  such  justice  ex  parte  on  the  12th  day  of 
May,  1897,  requiring  Olyphant  to  appear  and  submit  to  an 
examination  before  the  bringing  of  an  action  under  the  pro- 
visions of  chapter  383  of  the  Laws  of  1897. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

T.  E.  Hancock,  John  C.  Davies  and  J.  Newton  Fiero  for 
appellant.  An  appeal  lies  from  the  order  of  the  Appellate 
Division  to  this  court.  (Code  Civ.  Pro.  §§  190,  1356,  3333, 
3334  ;  Matter  of  Cooper,  22  N.  Y.  67  ;  Matter  of  Ryers,  72 
N.  Y.  1 ;  Peri  v.  JST.  Y.  C.  &  II.  R.  R.  R.  Co.,  152  N.  Y. 
521 ;  Tilton  v.  Beecher,  59  N.  Y.  176  ;  Dibble  v.  DimwJc, 
143  X.  Y.  555;  Tolman  v.  &,  B.  &  N.  Y.  R.  R.  Co.,  92  N. 
Y.  357.) 

David  Willcox  for  Robert  M.  Olyphant  et  al.,  respond- 
ents. The  order  denying  the  application  of  the  Attorney- 
General  for  an  order  for  the  examination  of  witnesses  is  not 
appealable  to  this  court.     (Const.  N.  Y.  art.  6,  £  9;  Code  Civ. 
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Pro.  §§  190,  3333,  3334;  People  v.  A.  L.  &  T.  Co.,  150  N. 
T.  124.) 

Lewis  E.  Carr  for  Robert  M.  Olyphant,  respondent.  The 
order  is  not  appealable  to  this  court  and  cannot  be  here 
reviewed,  because  its  making  and  affirmance  involved  a  mat- 
ter of  discretion  relating  to  a  method  of  procedure.  (Code 
Civ.  Pro.  §§  190,  191,  1294,  1300,  1347-1349,  1356,  1357, 
3333,  3334;  II.  R.  T.  Co.  v.  W.  T.  &  R.  R.  Co.,  121  K 
Y.  397;  L.  1897,  ch.  383,  §§  4,  5;  Bate  v.  McDowell,  97  K 
Y.  646 ;  Allen  v.  Meyer,  73  K  Y.  1.) 

David  McClure  for  Samuel  Sloan,  respondent.  The  order 
appealed  from  is  not  appealable  to  this  court,  and  the  appeal 
should  be  dismissed.  (Arthur  v.  Griswold,  60  N.  Y.  146 ; 
Van  Slyke  v.  Hyatt,  46  N.  Y.  259 ;  Mayor,  etc.,  v.  Smithy 
138  N.  Y.  676 ;  In  re  Bohnet  v.  Mayor,  etc.,  150  N.  Y.  279 ; 
Code  Civ.  Pro.  §§  190,  191,  3334;  Lawrence  v.  Farley,  73 
N.  Y.  188 ;  People  v.  A.  L.  cfe  T.  Co.,  150  K  Y.  124.) 

Robert  W.  De  Forest  for  J.  Rogers  Maxwell,  respondent. 

Haight,  J.  On  the  12th  day  of  May,  1897,  the  attorney- 
general  presented  to  Justice  Chester  of  the  Supreme  Court, 
a  petition  asking  for  the  examination  of  Olyphant  and  others, 
pursuant  to  chapter  383,  Laws  of  1897.  The  order  was 
granted,  but  subsequently,  upon  motion  of  the  persons  sum- 
moned to  appear  for  examination,  was  vacated  by  the  justice 
who  granted  it.  The  order  vacating  the  order  for  examina- 
tion was  affirmed  in  the  Appellate  Division  upon  the  ground 
that  the  papers  upon  which  the  original  order  was  issued  were 
insufficient,  and  from  the  order  of  affirmance  this  appeal  is 
taken. 

We  think  this  order  is  not  appealable  to  this  court. 

Appeals  may  be  taken  to  the  Court  of  Appeals,  as  of  right, 
"  only  from  judgments  or  orders  entered  upon  decisions  of  the 
Appellate  Division  of  the  Supreme  Court,  finally  determining 
actions  or  special  proceedings,  and  from  orders  granting  new 
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trials  on  exceptions,  where  the  appellants  stipulate  that  upon 
affirmance  judgment  absolute  shall  be  rendered  against  them." 
(Const,  art.  VI,  sec.  9 ;  Code  Civ.  Pro.  sec.  190.)  The  order, 
if  appealable,  must  be  an  order  finally  determining  a  special 
proceeding.  Is  this  order  a  special  proceeding  ?  Section  3333 
of  the  Code  of  Civil  Procedure  provides  that  "the  word 
'action'  as  used  in  the  new  revision  of  the  statutes  when 
applied  to  judicial  proceedings  signifies  an  ordinary  prosecu- 
tion in  a  court  of  justice  by  a  party  against  another  party  for 
the  enforcement  or  protection  of  a  right,  the  redress  of  a 
wrong,  or  the  punishment  of  a  public  offense."  Section  3334 
provides  that  "  Every  other  prosecution  by  a  party,  for  either 
of  the  purposes  specified  in  the  last  section,  is  a  special  pro- 
ceeding." It  will  be  observed  that  the  purposes  specified  in 
the  last  section  are  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong  or  the  punishment  of  a 
public  offense.  A  special  proceeding,  therefore,  must  be  a 
prosecution  for  one  of  these  purposes.  The  order  in  question 
was  an  order  for  an  examination  of  a  witness  before  trial. 
The  only  object  and  purpose  of  the  examination  is  the  per- 
petuation of  the  testimony  that  the  witness  may  give  and  the 
obtaining  of  the  information  that  it  may  disclose.  With  the 
taking  of  the  testimony  and  the  filing  of  it  with  the  officer 
designated  by  the  statute  the  proceeding  terminates.  No 
enforcement  or  protection  of  a  right  or  the  redress  of  a 
wrong  or  the  punishment  of  a  public  offense  can  be  effected 
by  any  final  order  entered  in  the  proceeding.  It  is  true 
that  the  information  derived  from  the  testimony  may  lead 
to  the  bringing  of  an  action  in  which  the  protection  of  rights 
and  the  redress  of  wrongs  may  be  effected,  but  this  is  accom- 
plished by  means  of  the  action  and  not  through  the  proceed- 
ings taken  upon  the  order.  It  is,  therefore,  apparent  that  the 
order  in  this  case  is  not  an  order  in  a  special  proceeding 
within  the  definition  given  by  the  Code.  The  distinguishing 
between  orders  in  actions  and  special  proceedings  may  at  times 
be  attended  with  some  difficulties.  An  order  for  the  examina- 
tion of  a  witness  before  trial,  but  after  an  action  has  been 
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brought,  is  clearly  an  order  in  the  action  (Hoch.  Lamp  Co. 
v.  Brigham,  1  App.  Div.  490,  492) ;  but  it  is  said  that  such 
an  order  issued  before  action  brought  is  not  an  order  in  the 
action,  for  the  reason  that  no  action  is  pending,  and  that  if  it 
is  not  an  order  in  an  action  it  must  be  a  special  proceeding. 
We  cannot  indorse  this  contention.  Many  orders  are  made  by 
judges  out  of  court  preliminary  to  the  bringing  of  an  action, 
including  the  provisional  remedies,  orders  for  the  publication 
of  the  summons,  substituted  service  and  leave  to  bring  actions, 
where  such  is  required  by  the  provisions  of  the  Code.  In  this 
case  the  attorney-general,  as  he  tells  us,  intended  to  bring  an 
action.  Preliminary  thereto  he  sought  the  order  in  question 
for  the  purpose  of  obtaining  the  information  upon  which  he 
proposed  to  base  his  action.  It  was  a  step  in  his  proposed 
action,  preliminary  thereto,  it  is  true,  but  becoming  a  part  of 
the  proceedings  in  the  action  as  soon  as  the  action  should  be 
brought.  This  question  has,  to  some  extent,  been  considered 
in  this  court  in  the  recent  case  of  Van  Arsdale  v.  King  (155 
N.  Y.  325).  In  that  case  the  order  appealed  from  denied  a 
motion  made  by  the  defendant  to  set  aside  an  order  which 
granted  leave  to  the  plaintiff  to  bring  an  action  upon  an  old 
judgment.  An  order  had  been  issued  giving  a  person  leave 
to  sue  before  any  action  had  been  brought,  and  yet  it  was  held 
that  such  an  order  was  not  an  order  in  a  special  proceeding, 
and  was,  therefore,  not  appealable  to  this  court.  We  think 
this  case  is  not  distinguishable  in  principle  from  that  case,  and 
the  order  in  that  case,  not  being  appealable,  it  follows  that  the 
order  in  this  case  is  attended  with  the  same  infirmity. 

Again,  the  order  of  Justice  Chester  required  the  exercise 
of  his  judgment  and  discretion.  The  attorney-general  was 
required  to  satisfy  him  that  the  examination  was  necessary, 
and  it  is  not  apparent  from  anything  appearing  that  the  order 
for  the  examination  was  not  vacated  by  him  in  the  exercise  of 
the  discretion  vested  in  him.  If  he  did  vacate  the  order  in 
the  exercise  of  his  discretion,  the  order  is  not  appealable  to 
this  court.  (Merchants'  Nat  Bank  v.  Sheehan,  101  X.  Y. 
176 ;  Jenkins  v.  Put?ia)n,  106  N.  Y.  272.) 
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Numerous  questions  have  been  raised  with  reference  to  the 
constitutionality  of  the  act  under  which  the  examination  herein 
was  sought.  These  questions  have  not  been  considered 
by  the  majority  of  the  judges  composing  the  Appellate 
Division,  and  we,  consequently,  have  not  before  us  their 
views.  This  court  has  repeatedly  refused  to  consider 
questions  involving  the  constitutionality  of  a  law  unless 
such  questions  are  essential  to  the  determination  of  the 
appeal.  (People  ex  rel.  Wetmore  v.  Supervisors  of  Next) 
York,  3  Abb.  Ct.  App.  Dec.  566.)  We  think  that  no  departure 
should  now  be  made  from  the  precedents  established  in  this 
regard,  and  that  the  consideration  of  the  questions  involving 
the  constitutionality  of  the  act  should  be  left  until  a  case  is 
presented  requiring  a  determination  of  those  questions. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


Robins  M.  Witherbee  and  Emmet  J.  Gray,  Respondents,  v. 

Aubrey  E.  Meyer,  Appellant. 

1.  Damages  for  Failure  to  Supply  Power  for  Mill — Reduced 
Rental  Value.  The  measure  of  damages  for  breach  of  a  contract  to 
furnish  water  power  to  run  a  grist  mill  in  proper  and  efficient  manner  is 
the  difference  between  the  rental  value  of  the  mill  and  machinery  with 
the  power  contracted  for  and  its  rental  value  with  the  power  actually 
furnished. 

2.  General  Rule  as  to  Damages — Conditions.  The  general  rule 
that  a  party  injured  is  entitled  to  recover  all  of  his  damages,  including 
gains  prevented  as  well  as  losses  sustained,  is  subject  always  to  two  con- 
ditions: First,  that  the  damages  shall  be  such  as  must  have  been  fairly 
within  the  contemplation  of  the  parties  to  the  contract  at  the  time  it  was 
made;  and,  9erond,  they  must  be  certain,  not  only  in  their  nature,  but  as 
respects  the  cause  from  which  they  proceed. 

3.  Excluding  Profits  in  Estimating  Damages  —  Reasons  for.  The 
grounds  upon  which  is  founded  the  general  rule  of  excluding  profits  in 
estimating  damages  are:  (1)  That  in  the  greater  number  of  cases  such 
profits  are  too  dependent  upon  numerous  and  changing  contingencies  to 
constitute  a  distinct  and  trustworthy  measure  of  damages;  (2)  because 
such  loss  of  profits  is  ordinarily  remote  and  not  the  direct  and  immediate 
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result  of  a  non-fulfillment  of  the  contract;  (3)  the  engagement  to  pay  such 
loss  of  profits  in  cases  of  default  in  performance  does  not  form  a  part  of 
the  contract,  nor  can  it  be  said  from  its  nature  and  terms  that  it  was 
within  the  contemplation  of  the  parties. 

4.  Loss  op  Profits  of  Mill  Excluded  from  Damages.  Gains  pre- 
vented and  losses  sustained  by  breach  of  contract  to  furnish  sufficient 
power  for  a  grist  mill  cannot  be  included  in  damages  for  the  breach  of 
contract,  in  the  absence  of  any  collateral  agreement  the  loss  of  profits 
from  which  was  within  the  contemplation  of  the  parties,  or  of  any  other 
fact  to  take  the  case  out  of  the  general  rule  which  limits  damages  in  such 
cases  to  the  loss  of  rental  value. 

Witherbee  v.  Meyer,  84  Hun,  146,  reversed. 

(Argued  March  8,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  4,  1894,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  breach  of 
contract  and  to  compel  specific  performance. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  Sandford  Potter  for  appellant.  The  evidence  received 
on  the  question  of  damages  was  incompetent,  and  the  rule  of 
damages  adopted  by  the  referee  was  erroneous.  {Smith  v. 
Coudry,  17  Pet.  20 ;  Wood's  Mayne  on  Dam.  [1st  Am.  ed.] 
36 ;  Fox  v.  Harding,  7  Cusli.  576 ;  White  v.  Miller,  71  K 
Y.  133  ;  Masterton  v.  Mayor,  etc,  7  Hill,  61 ;  Mcssmore  v. 
N.  Y.  S.  &  L.  Co.,  etc.,  40  K  Y.  422;  Bagley  v.  Smith, 
10  N.  Y.  489  ;  Taylor  v.  Bradley,  39  K.  Y.  145 ;  Washburn 
v.  Hubbard,  6  Lans.  11 ;  Wakeman  v.  W.  A  W.  M.  Co..  101 
N.  Y.  205 ;  Freeman  v.  Clute,  3  Barb.  424 ;  Davis  v.  Tal- 
cott,  14  Barb.  611.) 

Joseph  Potter  for  respondents.  The  language  of  the  con- 
veyances, leases  and  instruments  put  in  evidence,  denoting 
the  heirs  and  assigns  of  the  parties  to  them,  the  object,  inten- 
tion and  conduct  of  the  contracting  parties,  and  of  the  subseT 
quent  owners  and  occupants,  constitute  a  covenant  running 
with  the  land  and  create  the  relation  of  dominant  and  servient 
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estates  and  possessing  the  elements  of  both  privity  of  con- 
tract and  privity  of  estate.  (  Van  Home  v.  Grain,  1  Paige, 
455 ;  Trustees  of  Watertown  v.  Cowen,  4  Paige,  510 ;  Hill* 
v.  Miller,  3  Paige,  254 ;  Nye  v.  HoyU,  120  K  T.  201  ;  Nor- 
man v.  Wells,  17  Wend.  136 ;  Holmes  v.  Buckley,  L.  R.  [1 
Eq.  Cas.]  155 ;  Hart  v.  Lyon,  90  N.  Y.  663 ;  P.  Ins.  Co.  v. 
C.  Ins.  Co.,  87  X.  Y.  400  ;  Cooke  v.  Chilcote,  18  Eng.  Rep. 
694;  Whitney  v.  Richardson,  59  Hun,  601.)  The  judgment 
in  a  former  action,  in  favor  of  plaintiffs  and  against  defendant, 
put  in  evidence  by  the  respondents,  being  between  the  same 
parties  and  upon  the  same  rights  and  obligations,  the  court 
having  jurisdiction  of  the  6ubject-matter  and  of  the  parties, 
by  personal  service  of  the  summons,  is  conclusive  of  the  con- 
troversy in  this  action  and  estops  the  defendant  from 
disputing  the  plaintiffs'  rights  or  the  defendant's  duties 
and  obligations  to  supply  the  water  and  apply  the  power. 
{Pray  v.  liegeman,  98  N.  Y.  354;  Embury  v.  Conner, 
3  X.  Y.  522 ;  Dunham  v.  Bower,  77  X.  Y.  76 ;  Davis 
v.  Talcot,  12  X.  Y.  184;  Bedlam  v.  Springsteen,  41 
Hun,  160;  Sheldon  v.  Edwards,  35  N.  Y.  279:  Ver- 
planck  v.  Van  Buren,  76  X.  Y.  247 :  Binck  v.  Wood,  43 
Barb.  316 ;  Newton  v.  Hook,  48  X.  Y.  676.)  The  rule  of 
damages  for  breach  of  contract,  other  than  to  pay  money  and 
for  failure  to  convey  title  when  prevented  for  certain  reasons, 
is  that  of  compensation  for  gains  prevented  and  losses  sustained 
by  the  party  to  the  contract.  (1  Sutherland  on  Damages,  130, 
§  2 ;  Wakeman  v.  W.  dk  W.  M.  Co.,  101  X.  Y.  205 ;  Master- 
ton  v.  Mayor,  etc.%  7  Hill,  61 ;  Bagley  v.  Smith,  10  X.  Y. 
489 ;  Taylor  v.  BradUy,  39  X.  Y.  129 ;  Schell  v.  Plumb,  55 
X.  Y.  592 ;  Dickinson  v.  Hart,  142  X.  Y.  183 ;  Crittenden 
v.  Johnston^  7  A  pp.  Div.  258  ;  Dennis  v.  Masfidd,  10  Allen, 
138  ;  Shepherd  v.  M.  G.  L.  Co.,  15  Wis.  318  ;  Ilolden  v.  Lake 
Co.,  53  X.  H.  552.) 

Parker,  Ch.  J.  The  only  question  presented  on  this  review 
is  whether  the  referee  adopted  a  correct  rule  of  damages. 
The  plaintiffs  were  awarded  damages  in  the  sum  of  $3,119.50, 
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because  of  the  defendant's  failure  to  perform,  as  lie  had  oblir 
gated  himself  to  do,  the  agreement  of  his  predecessor  in  title 
to  furnish  sufficient  water  power  to  run  and  operate  the  shaft- 
ing, gearing,  millstones,  machines  and  machinery  contained  in 
a  certain  grist  mill,  then  the  property  of  the  Whitehall  Water 
Power  Company.  The  amount  of  water  power  actually 
afforded  to  the  plaintiffs  was  twelve  horse,  whereas,  according 
to  the  testimony  of  a  professional  engineer  and  millwright,, 
from  35  to  38  horse  power  was  required  to  run  the  mill  in  a 
proper  and  efficient  manner.  Evidence  indicating  that  it  was 
the  plaintiffs'  hope  to  be  able  to  show  gains  prevented  and 
losses  sustained  was  offered,  but  in  spite  of  the  skill  which  the 
#  learned  counsel  for  the  plaintiffs  displayed  in  marshaling  the 
few  facts  within  his  reach,  the  result  was  most  inconclusive 
and  unsatisfactory.  So  much  so,  that  it  may  safely  be  said 
that  this  case  furnishes  still  another  illustration  of  the  wisdom 
which  led  to  the  adoption  of  the  general  rule  that  in  cases  of 
this  character  the  measure  of  damages  is  the  difference  between 
the  rental  value  of  the  mill  and  machinery  with  the  power 
contracted  for,  and  its  rental  value  with  the  power  actually 
furnished. 

The  respondents  urge  that  Wakeman  v.  W.  cfe  W.  Manufac- 
turing Company  (101  N.  Y.  205)  justifies  the  course  taken  by 
the  plaintiffs  in  their  attempt  to  prove  damages.  We  think 
otherwise,  and  will  consider  that  case  further  when  attentiou 
shall  have  been  called  to  the  authorities  which  determine  that 
in  such  cases  as  this  the  difference  in  rental  value  constitutes 
the  proper  measure  of  damages. 

The  general  rule  is,  of  course,  as  stated  by  the  learned  coun- 
sel for  the  respondents,  that  the  party  injured  is  entitled  to 
recover  all  of  his  damages,  including  gains  prevented  as  well 
as  losses  sustained,  but  this  rule  is  subject  always  to  two 
conditions : 

First,  that  the  damages  shall  be  such  as  must  have  been 
fairly  within  the  contemplation  of  the  parties  to  the  contract 
at  the  time  it  was  made ;  and, 

Second,  they  must  be  certain,  not  only  in  their  nature,  but 
57 
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as  respects  the  cause  from  which  they  proceed,  for  the  law 
wisely  adopts  that  mode  of  estimating  damages  which  is  most 
definite  and  certain. 

In  Freeman  v.  Clute  (3  Barb.  424)  there  was  a  contract  to 
•construct  a  steam  engine,  to  be  used  in  the  process  of  manu- 
facturing oil.  The  engine  was  not  delivered  within  the  time 
agreed  upon,  and  damages  were  claimed  for  delay  in  furnish- 
ing it.  The  injured  party  urged  that  in  arriving  at  the  amount 
of  damages  there  should  be  ascertained  the  amount  of  business 
wrhich  could  have  been  done  by  the  aid  of  the  engine  and  the 
profits  that  would  have  accrued  therefrom,  but  the  court  held 
that  this  was  not  a  proper  measure  of  damages ;  that  compen- 
sation should  be  allowed  for  the  loss  of  the  use  of  plaintiffs' 
mill  and  their  machinery,  which  was  afterwards  interpreted  to 
mean  the  fair  rent  or  hire  of  the  mill  and  machinery. 

In  Griffin  v.  Colver  (16  JS.  Y.  489)  the  defendant  failed  to 
deliver  on  a  certain  day,  as  he  had  contracted  to  do,  a  steam 
•engine  to  be  used  in  driving  a  planing  mill  and  its  machinery. 
It  was  held  that  the  ordinary  rent  or  hire  which  could  have 
been  obtained  for  the  use  of  the  machinery,  the  operation  of 
which  was  suspended  for  want  of  the  steam  engine,  consti- 
tuted a  proper  measure  of  damages,  and  the  court,  through 
Judge  Selden,  said :  "  The  rent  of  a  mill  or  other  similar 
property,  the  price  which  should  be  paid  for  the  charter  of  a 
steamboat,  or  the  use  of  machinery,  etc.,  etc.,  are  not  only 
susceptible  of  more  exact  and  definite  proof,  but  in  a  majority 
'of  cases  would,  I  think,  be  found  to  be  a  more  accurate  meas- 
ure of  the  damages  actually  sustained  in  the  class  of  cases 
referred  to,  considering  the  contingencies  and  hazards  attend- 
ing the  prosecution  of  most  kinds  of  business,  than  any  esti- 
mate of  anticipated  profits ;  just  as  the  ordinary  rate  of  interest 
is  upon  the  whole  a  more  accurate  measure  of  the  damages 
sustained  in  consequence  of  the  non-payment  of  a  debt  than 
any  speculative  profit  which  the  creditor  might  expect  to 
realize  from  the  use  of  the  money."  So,  in  Rogers  v.  Bemus 
(69  Pa.  St.  432)  the  plaintiff  agreed  to  erect  a  sawmill  within 
a  specified  time.     He  failed  to  do  so,  and  in  an  action  on  the 
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contract  it  was  held  that  the  defendant's  damages  were  the 
rental  value  of  the  mill  from  the  time  fixed  in  the  contract 
for  its  completion  until  the  mill  was  completed ;  that  he  was 
not  entitled  to  probable  profits  which  might  have  resulted 
from  the  manufacture  of  lumber,  because  too  remote,  contin- 
gent and  speculative. 

Pennypacker  v.  Jones  (106  Pa.  St.  237)  was  a  case  where 
the  plaintiffs,  who  owned  and  operated  a  flour  mill  in  Phila- 
delphia, entered  into  a  contract  with  the  defendants,  by  the 
terms  of  which  the  defendants  were  to  place  in  their  mill, 
within  the  specified  time,  machinery  of  a  certain  capacity  to 
make  flour  of  a  high  grade.  The  machines  when  finished  were 
found  not  to  make  a  high  grade  of  flour,  and  to  be  incapable 
of  producing  the  stipulated  number  of  barrels  per  day.  In 
an  action  for  damages  by  the  plaintiffs  for  breach  of  contract, 
it  was  held  that  loss  of  possible  profits  which  might  have  been 
made,  if  the  mill  had  been  run  properly,  was  not  a  proper 
subject  of  damages,  for  the  reason  that  such  damages  were 
too  remote  and  speculative.  Mr.  Justice  Green,  in  delivering 
the  opinion  of  the  court,  said :  "  But  when  a  machinist  fur- 
nishes machinery  to  a  millowner,  it  is  no  part  of  his  engage- 
ment that  a  profitable  business  shall  be  carried  on  with  the 
machinery  furnished.  Of  course,  if  it  is  defective,  he  is 
responsible  for  the  damage  resulting  directly  from  snch  defect ; 
but  that  is  a  very  different  thing  from  the  uncertain,  remote 
and  speculative  profits  which  may  or  may  not  be  made  in  the 
business  to  be  done." 

Cassidy  v.  Le  Fevre  (45  N.  Y.  562)  is  a  well-considered 
case  which  has  often,  and  very  recently,  together  with  Griffin 
v.  Colver  {supra\  been  cited  with  approval  in  this  state. 
There,  the  defendant  purchased  from  the  plaintiff  an  engine, 
boilers  and  other  machinery.  The  agreement  provided  that 
the  engine  and  boilers  should  be  of  the  best  material  and  work- 
manship and  in  perfect  running  order.  After  the  delivery 
the  boilers  were  found  to  be  defective ;  one  of  them  collapsed 
at  the  first  trial  and  was  rendered  useless.  The  defects  in  the 
boilers  were  subsequently  supplied  by  the  plaintiff,  and  in  an 


452  WlTHZRBEE  V.  MEYER.  [April, 

Opinion  of  the  Court,  per  Parker,  Ch.  J.  [Vol.  155. 


action  for  the  purchase  price  it  was  held  that  the  defendant 
was  entitled  to  recoup  the  damages  sustained.  The  defendant 
gave,  however,  no  evidence  of  the  value  of  the  use  or  hire  of 
the  machinery  which  stood  still  during  the  time  the  boilers 
were  being  repaired,  but  instead  gave  evidence  to  show  how 
much  more  and  how  much  better  cloth  he  could  have  made 
during  the  time  if  lie  had  had  the  use  of  the  boilers.  The 
referee  found  that  the  plaintiff  was  not  liable  for  these  latter 
damages,  and  judgment  was  given  upon  this  report  for  the 
plaintiff  for  the  purchase  price  and  interest.  In  considering 
the  claim  of  the  defendant  to  recover  the  increased  earnings 
which  might  have  been  obtained  with  aid  of  the  machinery 
over  and  above  that  which  was  actually  earned  without  it,  this 
court  said  :  "  This,  within  well-settled  principles,  was  not  the 
measure  of  damages  ;  they  are  quite  too  contingent  and  par- 
take of  the  character  of  unearned  profits.  They  depend  upon 
circumstances  entirely  independent  of  the  contract,  and  the 
particular  thing,  the  object  of  the  contract,  upon  contingen- 
cies connected  with  and  affecting  the  general  business  of  the 
parties  rather  than  the  use  and  the  value  of  the  use  of  the 
engine  and  machinery  for  the  time." 

This  court  further  on,  after  commenting  upon  the  absence 
of  evidence,  from  which  the  referee  could  have  determined 
the  difference  in  the  rental  value  of  defendant's  mill  and 
machinery,  with  or  without  the  steam  engine  and  boilers,  said  : 
"  Had  there  been  such  evidence,  the  ruling  of" the  referee  that 
the  plaintiff  was  not  liable  to  defendants  for  damages  for  the 
loss  of  the  use  of  the  engine,  boilers  and  other  machinery, 
would  have  been  erroneous.  But  the  ruling  and  decision  was 
based  upon  the  evidence,  and  the  claim  as  made,  and  was  in 
conformity  to  the  decision  of  the  courts  of  this  state,  and  well- 
settled  rules  as  to  the  measure  of  damages  in  like  cases." 

In  Manhattan  Stamping  Works  v.  Koehler  (45  Hun,  150) 
the  defendants  leased  a  manufactory  to  the  plaintiff  with  all 
steam  power  needed  by  the  plaintiff  in  its  business.  The 
steam  power  furnished  was  inadequate.  The  court  held,  Pre- 
siding Justice  Van  Brunt  writing  the  opinion,  that  the  plain- 
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tiff  was  not  entitled  to  recover  damages  for  the  destruction  of 
material  by  reason  of  the  unevenness  of  the  power,  nor  for 
profits  which  might  have  resulted  had  the  power  furnished 
been  as  agreed,  but  that  a  recovery  for  the  ordinary  rent  or 
hire  of  the  machinery  during  the  time  of  this  deficiency  of 
power,  could  have  been  recovered  had  the  complaint  made 
claim  for  damages  on  that  ground. 

In  Rochester  Z.  Company  v.  Stiles  dk  P.  P.  Company  (135 
N.  Y.  209)  the  court,  after  asserting  the  general  rule  that  one 
party  shall  recover  all  the  damages  which  has  been  occasioned 
by  a  breach  of  the^  contract  by  the  other  party,  said  :  "  But 
this  rule  is  modified  in  its  application  by  two  others :  The 
damages  must  flow  directly  and  naturally  from  the  breach  of 
the  contract,  and  they  must  be  certain,  both  in  their  nature 
and  in  respect  of  the  cause  from  which  they  proceeded. 
Under  this  latter  rule  speculative,  contingent  and  remote 
damages  which  cannot  be  directly  traced  to  the  breach  com- 
plained of  are  excluded.  Under  the  former  rule  such  dam- 
ages only  are  allowed  as  the  parties  may  fairly  be  supposed 
when  they  made  the  contract  to  have  contemplated  as  natu- 
rally following  its  violation."  Citing  Griffin  v.  Colver  and 
Cassidy  v.  Le  Fevre  (supra). 

The  grounds  upon  which  is  founded  the  general  rule  of 
excluding  profits  in  estimating  damages,  are  (1)  that  in  the 
greater  number  of  cases  such  profits  are  too  dependent  upon 
numerous  and  changing  contingencies  to  constitute  a  definite 
and  trustworthy  measure  of  damages ;  (2)  because  such  loss  of 
profits  is  ordinarily  remote  and  not  the  direct  and  immediate 
result  of  a  non-fulfillment  of  the  contract;  (3)  the  engage- 
ment to  pay  such  loss  of  profits,  in  cases  of  default  in  per- 
formance, does  not  form  a  part  of  the  contract  nor  can  it  be 
said,  from  its  nature  and  terms,  that  it  was  within  the  con- 
templation of  the  parties.  Cases  arise,  however,  in  which  loss 
of  profits  is  said  to  be  clearly  within  the  contemplation  of  the 
parties,  although  not  provided  by  the  terms  of  the  contract, 
and  where  such  profits  are  not  open  to  the  objection  of  uncer- 
tainty or  remoteness.     An  instance  of  the  latter  kind  is  where 
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the  contract  is  entered  into  for  the  purpose,  in  part  at  least, 
of  enabling  the  party  to  fulfill  a  collateral  agreement  from 
which  profits  would  arise,  of  the  existence  of  which  he 
informed  the  other  party  prior  to  the  making  of  the  contract. 
In  such  cases  the  loss  of  profits  from  the  collateral  agreement 
is  clearly  within  the  contemplation  of  the  parties,  and  is  not 
remote  or  speculative. 

No  such  agreement  existed  in  this  case.  There  was,  indeed, 
present  no  fact  to  take  it  outside  the  general  rule  which 
declares  that  the  measure  of  damages  in  such  cases  is  the  dif- 
ference between  the  rental  value  of  the  mill  and  water  power 
as  furnished  and  the  mill  and  water  power  as  it  would  have 
been  had  the  contract  been  performed.  The  case  of  Wake- 
?nan  v.  W.  &  W.  Manfg.  Go.  (supra)  is  relied  upon  by  the 
respondents'  counsel  to  support  this  judgment. 

Wcikemarfs  case  was  one  in  which  the  rule  controlling  this 
case  could  not  have  been  made  applicable  —  a  rule  established 
in  cases  of  this  character,  because  the  damages  measured  by  it 
are  not  only  within  the  contemplation  of  the  parties,  but  are 
more  definite  and  certain  than  would  be  possible  by  any  other 
method  of  ascertaining  damages.  Wakeman  and  the  W.  & 
W.  Manufacturing  Company  entered  into  a  contract,  by  which 
the  defendant  agreed  that  if  the  plaintiffs  should  succeed  in 
selling  fifty  of  the  defendant's  sewiug  machines  to  one  firm  or 
party  in  Mexico,  during-  a  trip  of  their  agent  about  to  be 
made,  for  every  fifty  machines  so  sold  they  should  have  the 
sole  agency  for  the  selling  of  said  machines  in  that  locality, 
and  the  defendant  agreed  to  furnish  the  machines.  Plaintiffs' 
agent  made  two  sales  of  fifty  machines  to  persons  in  different 
localities  in  Mexico  under  an  agreement  that  the  purchaser 
should  be  the  sole  agent  for  the  sale  of  machines  in  that 
locality.  One  of  the  orders  the  defendant  filled,  the  other  it 
refused,  and  refused  to  fill  other  orders  from  the  plaintiffs  or 
their  agents  and  repudiated  the  contract.  The  defendant 
insisted  that  the  only  damages  that  the  plaintiffs  could  recover 
were  for  a  refusal  to  fill  the  orders  actually  given.  Of  course 
argument  was  not  needful  to  make  it  appear  that  the  loss  of 
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profits  on  fifty  machines  actually  sold  would  in  no  wise  com- 
pensate plaintiffs  for  the  breach  of  the  contract.  In  that 
situation  the  plaintiffs  undertook  to  show  that  they  were  pre- 
vented from  making  profits  which  were  within  the  contempla- 
tion of  the  parties  at  the  time  they  made  the  agreement,  and> 
as  tending  in  that  direction,  they  offered  to  prove  upon  the 
trial  that,  subsequent  to  the  repudiation  of  the  agreement, 
the  defendant  established  agencies  in  Mexico  and  a  number 
of  machines  were  sold  through  them.  This  evidence  was 
excluded,  and  for  that  error  the  judgment  was  reversed,  the 
court  holding  that  prospective  profits,  so  far  as  they  could  be 
properly  proven,  and  which  would  certainly  have  been  realized 
but  for  defendant's  default,  are  allowable  as  damages  although 
the  amount  is  uncertain,  and  that  the  evidence  offered  by  the 
plaintiffs,  which  the  court  excluded,  tended  in  that  direction. 

But  the  Wakeman  case  was  in  no  wise  intended  to  encroach 
upon  the  rule  of  damages  applicable  to  cases  of  this  character, 
by  which  is  afforded  a  more  certain  and  definite  method  of 
admeasuring  the  damages.  It  belongs  to  a  different  class,  to 
which  the  rule  of  this  case  cannot  be  made  applicable,  and  the 
doctrine  of  it  must  be  limited  in  its  application  to  -cases  that 
come  fairly  within  it. 

The  judgment  should  be  reversed  and  a  new  trial  granted> 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed,  etc. 


Barbara  Sebald,  Appellant,  v.  James    Mulholland, 

Respondent. 

1.  Right  to  Build  to  Street  Line  —  Effect  of  Party- wall  Con- 
tract. The  owner  of  land  is  not  prevented  from  building  thereon  to  the 
street  line  by  a  party-wall  agreement  which  provides  that  that  wall  shall 
not  extend  nearer  the  street  than  the  front  wall  of  an  existing  building. 

2.  Covenant  not  Running  with  Land  —  As  to  Payment  for  Party 
Wall.  An  agreement  to  pay  a  portion  of  the  value  of  a  party  wall 
whenever  it  shall  be  used  by  the  promisor  or  his  personal  representatives 
is  not  a  covenant  running  with  the  land,  although  the  contract  for  tha 
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party  wall  expressly  provides  that  it  shall  be  perpetual  and  at  all  times  be 
construed  as  a  covenant  running  with  the  land;  the  right  to  compensation 
is  personal  to  the  builder  and  does  not  pass  to  a  grantee  of  his  premises. 
But  where  it  clearly  appears  that  a  contract  was  intended  to  relate  only 
to  the  future  use  of  the  land,  and  there  was  no  personal  agreement  by  one 
party  to  build  and  by  the  other  to  pay,  and  a  clear  intent  is  shown  to  bind 
the  land  alone,  the  rule  may  be  otherwise. 
Sebald  v.  Mulholland,  11  Misc.  Rep.  714,  affirmed. 

(Argued  March  10, 1898;  decided  April  19,  1898.) 

Appeal  from  so  much  of  a  judgment  of  the  General  Term 
of  the  late  Superior  Court  of  the  city  of  New  York,  entered 
January  10,  1895,  as  affirmed  a  judgment  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  dismissing 
plaintiff's  complaint  on  the  merits. 

On  November  17,  1871,  Robert  Anld  was  the  owner  of  an 
unimproved  lot  on  West  Forty-sixth  street  in  the  city  of  New 
York,  known  as  lot  No.  417.  At  the  same  time  Philip  C. 
Agnew  was  the  owner  of  an  adjacent  lot,  known  as  lot  No. 
415,  which  was  also  unimproved.  Auld  contemplated  build- 
ing upon  his  lot  two  feet  back  from  the  street  line,  and  on 
that  day  entered  into  a  written  agreement  with  Agnew,  which 
was  recorded  December  8, 1871,  which,  so  far  as  material,  was 
as  follows : 

"  This  agreement,  made  and  entered  into  on  the  17th  day 
of  November,  1871,  between  Robert  Auld,  of  the  city  of  New 
York,  of  the  first  part,  and  Philip  Agnew,  also  of  said  city, 
of  the  second  part,  witnesses,  that, 

"  Whereas,  the  said  parties  are  each  the  owners  of  a  lot  of 
land  situated  on  the  northerly  side  of  Forty-sixth  street, 
between  the  Ninth  and  Tenth  avenues,  in  the  city  of  New 
York,  and  which  said  lots  lie  adjacent  to  each  other,     *     *     * 

"  And  whereas,  the  said  Robert  Auld  is  about  to  erect  a 
building  upon,  his  lot  of  land,  and  it  has  been  agreed  between 
said  parties  that  the  wall  of  said  building  shaii  be  a  party 
wall,  and  be  constructed  for  one-half  its  thickness  on  the  land 
of  each  party  on  each  side  of  the  said  dividing  line  ; 

"  Now,  therefore,  the  said  parties,  in  consideration  of  the 
premises  and  one  dollar  paid  by  the  said  Auld  to  the  said 
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Agnew,  the  receipt  whereof  is  hereby  acknowledged,  have 
agreed,  and  do  hereby  mutually  covenant  and  agree,  each  with 
the  other,  and  for  their  respective  heirs,  administrators  and 
assigns,  that  the  said  wall,  so  to  be  constructed,  shall  be 
used  and  maintained  as  a  party  wall  forever ;  that  the  said 

Auld   and   his shall  be  permitted  freely   and 

without    or  hindrance  to  enter  upon  the  lot  of 

said  Agnew  to  excavate  for  the  said  wall  and  for  the  construc- 
tion of  the  same  (here  follows  a  description  of  the  wall) ;  said 
wall  not  to  extend  nearer  the  street  than  the  front  wall  of  the 
front  building  on  the  easterly  side  of  said  lots,  from  which 
point  it  may  be  extended  back  to  a  distance  not  exceeding  55 
feet. 

"  And  it  is  further  agreed  between  the  said  parties  that 
whenever  the  said  Agnew  or  his  personal  representatives  may 
desire  to  use  said  wall,  he,  or  they,  shall  pay  such  proportion 
of  the  value  of  said  wall  as  the  portion  thereof  which  he  shall 
use  shall  bear  to  the  whole  of  said  wall,  such  value  to  be 
ascertained,  in  the  event  of  a  disagreement  between  the  par- 
ties themselves  as  to  the  same,  by  arbitration  ;  *  *  *  and, 
further,  that  if  it  shall  become  necessary  to  repair  or  rebuild 
the  whole  or  any  portion  of  said  wall,  such  repairing  or 
rebuilding  shall  be  borne  equally  between  the  said  parties,  or 
their  representatives,  as  to  such  portions  of  the  said  wall  as 
shall  be  used  in  common  between  them,  and  as  to  the  remain- 
ing portions  such  repairing  or  rebuilding  shall  be  wholly  at 
the  expense  of  the  party  who  shall  exclusively  use  the  same, 
and  whenever  the  said  wall  shall  be  rebuilt  it  shall  6tand  upon 
the  same  spot  and  be  of  the  same  or  similar  materials  and  of 
the  same  size  as  the  present  wall  unless  the  laws  shall  permit 
or  require  a  wall  of  different  dimensions. 

**  And  it  is  further  mutually  understood  and  agreed  between 
the  aforesaid  parties  that  this  agreement  shall  be  perpetual, 
and  at  all  times  be  construed  as  a  covenant  running  with  the 
land,  and  that  no  part  of  the  fee  of  the  soil  upon  which  the 
said  party  wall  shall  stand  shall  pass  to  or  be  vested  in  either 
party  in  or  by  these  presents." 

58 
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Subsequently,  by  various  meme  conveyances,  Auld's  title 
to  No.  417  became  vested  in  the  plaintiff,  and  Agnew's  title  to 
No.  415  was  acquired  by  the  defendant  subject  to  such  agree- 
ment. In  1872  Auld,  while  the  owner  of  lot  No.  417,  erected 
a  building  thereon,  the  easterly  wall  of  which  was  constructed 
as  a  party  wall  under  such  agreement,  and  now  forms  the 
easterly  wall  of  the  plaintiff's  premises.  In  1892  the  defendant 
built  upon  lot  No.  415  and  used  a  portion  of  the  party  wall, 
which  was  agreed  upon  this  trial  to  be  of  the  value  of  $567.50, 
without  paying  or  offering  to  pay  the  plaintiff  one-half  of  the 
value  of  the  portion  so  used.  The  defendant  also  extended 
his  house  to  the  street  line  of  his  own  land,  in  consequence  of 
which  the  front  projects  two  feet  beyond  the  front  of  the 
houses  upon  Nos.  417  and  413.  On  the  seventh  of  January, 
1893,  the  plaintiff  offered  to  arbitrate  with  the  defendant  the 
question  of  the  cost  or  value  of  the  portion  of  the  party  wall 
used  by  him,  but  the  defendant  did  not  join  in  any  appraisal, 
and  refused  to  pay  the  value  of  the  portion  of  the  wall  used. 

This  action  was  brought  in  the  Superior  Court  of  the  city 
and  county  of  New  York,  and  was  in  the  nature  of  a  suit  in 
equity.  The  first  cause  of  action  was  to  charge  upon  the  land 
of  the  defendant  a  lien  for  the  amount  due  by  reason  of  his 
having  used  the  party  wall,  and  the  second  was  to  compel  the 
removal  of  two  feet  of  the  front  of  the  defendant's  house, 
which  extends  to  the  front  line,  or  that  the  plaintiff  be  awarded 
damages  in  lieu  thereof. 

The  trial  court  held  that  the  plaintiff  was  not  entitled  to  any 
compensation  from  the  defendant  for  the  use  of  the  party  wall ; 
that  the  defendant  was  not  prevented  by  the  agreement  between 
the  parties  from  building  to  the  street  line,  and  that  the  plain- 
tiff's complaint  should  be  dismissed. 

The  defendant  set  up  as  a  counterclaim  that  the  plaintiff  had 
erected  and  maintained  a  newel  post  connected  with  the  stoop 
to  her  house,  which  post  and  a  portion  of  the  railing  were  upon 
the  land  of  the  defendant  and  constituted  an  obstruction  to  the 
entrance  and  egress  therefrom,  and  demanded  as  relief  that 
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the  defendant  have  judgment  against  the  plaintiff  directing 
her  to  take  down  and  remove  such  newel  post. 

The  trial  court  found  that  the  post  and  railing  of  the  plain- 
tiff's stoop  did  not  interfere  in  any  substantial  manner  with 
the  defendant's  enjoyment  of  his  premises ;  that  they  had  not 
caused  the  defendant  any  damage,  and  held  that  he  was  not 
entitled  to  any  equitable  relief  upon  his  counterclaim.  It 
thereupon  dismissed  the  plaintiff's  complaint  as  to  both  causes 
of  action,  and  also  dismissed  the  defendant's  counterclaim. 

The  plaintiff  excepted  to  the  conclusions  of  law  as  to  the 
causes  of  action  set  up  in  her  complaint,  while  the  defendant 
excepted  to  the  decision  of  the  court  in  regard  to  his  counter- 
claim. From  the  judgment  entered  upon  the  decision  of  the 
Special  Term  the  plaintiff  appealed  to  the  General  Term  of 
the  Superior  Court.  Her  appeal  was  from  60  much  of  the  judg- 
ment as  dismissed  her  complaint.  The  defendant  appealed 
from  so  much  of  the  judgment  as  dismissed  his  counterclaim. 
The  General  Term  affirmed  the  judgment  of  the  trial  court, 
and  the  plaintiff  appeals  to  this  court  from  so  much  of  the 
judgment  of  the  General  Term  as  affirmed  the  judgment  of 
the  Special  Term  adjudging  that  the  plaintiff's  complaint 
should  be  dismissed,  but  the  defendant  has  not  appealed. 

John  Frankenheirner  for  appellant.  The  party-wall  agree- 
ment being  by  its  terms  expressly  declared  to  be  perpetual 
and  to  be  construed  as  a  covenant  running  with  the  land,  the 
covenant  to  pay  for  the  wall  when  used  became  a  covenant 
running  with  the  land,  the  benefit  of  which  inured  to  plaintiff 
as  the  subsequent  grantee  of  Auld,  and  the  burden  of  which 
fell  upon  defendant  as  the  subsequent  grantee  of  Agnew  and 
as  the  person  who  used  the  party  wall.  {Brown  v.  2£cKeey 
57  K  Y.  684;  Mott  v.  Oppenheiiner,  135  N.  Y.  312;  King 
v.  Wight,  155  Mass.  444 ;  57  Mass.  500 ;  98  Mass.  317 ;  108 
Mass.  184 ;  121  Mass.  459 ;  Talbot  v.  Frere,  L.  K.  [9  Ch.  Div.] 
568 ;  Broad  well  v.  Getman,  2  Den.  87  ;  Bedell  v.  Kennedy, 
38  Hun,  510 ;  109  N.  Y.  153 ;  Guentzer  v.  Juch,  51  Hun, 
397 ;  4  Kent's  Comm.  472 ;  1  Smith's  L.  C.  [9th  ed.]  180 ; 
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P.  Ins.  Co.  v.  C.  Ins.  Co.,  87  N.  Y.  400.)  Even  if  the 
covenant  to  pay  for  the  wall  does  not  constitute  a  technical 
covenant  running  with  the  land,  the  defendant  having,  as  is 
admitted,  taken  title  to  his  premises  subject  to  the  party-wall 
agreement,  and  with  notice  of  plaintiff's  right  in  the  premises, 
and  plaintiff  having  paid  a  larger  consideration  for  her  premises 
on  account  of  the  said  agreement,  the  defendant  is  liable  to 
plaintiff  in  equity  for  the  value  of  the  wall  used  by  him. 
(P.  Ins.  Co.  v.  C.  Ins.  Co.,  87  N.  Y.  400 ;  Hodge  v.  Sloan, 
107  N.  Y.  244.)  The  form  of  action  embraced  in  the  first 
cause  of  action  and  the  relief  prayed  for  thereunder  were 
proper.  (Mott  v.  OppenJieimer,  135  N.  Y.  312  ;  Guenteer  v. 
Juch,  51  Hun,  397 ;  Bedell  v.  Kennedy,  38  Hun,  510 ;  109 
N.  Y.  153  ;  Laugh  v.  Outerbridge,  143  N.  Y.  271 ;  Baron  v. 
Korn,  127  N.  Y.  224.)  The  covenant  in  the  party-wall  agree- 
ment that  the  party  wall  shall  not  be  extended  nearer  the 
street  than  the  front  wall  of  the  front  building  on  the  easterly 
side  of  the  lots  has  been  violated  by  defendant  in  the  erection 
of  his  flat  upon  his  premises,  to  the  pecuniary  injury  of  the 
plaintiff,  and  she  is  entitled  to  equitable  relief  by  way  of  dam- 
ages for  such  injury.  (Dn  Bois  v.  Darling,  12  J.  &  S.  436 ; 
P.  Ins.  Co.  v.  C.  Ins.  Co.,  87  N.  Y.  408 ;  Atnerman  v.  Deane, 
132  N.  Y.  355  ;  Welsh  v.  Taylor,  134  N.  Y.  450 ;  Bauer  v. 
Gribbel,  2  App.  Div.  80 ;  Mott  v.  Oppenheimer,  135  N.  Y. 
312;  Kingsland  v.  Tucker,  115  K  Y.  574.) 

Edward  W.  Sheldon  for  respondent.  The  covenant  to  pay 
for  the  use  of  the  wall  was  personal  in  its  nature,  and  did  not 
inure  to  the  plaintiffs  benefit.  (Cole  v.  Hughes,  54  N.  Y. 
444 ;  Scott  v.  McMillan,  76  X.  Y.  144 ;  Bart  v.  Lyon,  90 
N.  Y.  663 ;  1  Jones  on  Real  Prop.  801,  §  800 :  Mygatt  v. 
Coe,  147  N.  Y.  456 ;  Nalle  v.  Paggi,  81  Tex.  201 ;  Squier  v. 
Towns/tend,  2  City  Ct.  Rep.  142 ;  Kearr  v.  Sossan,  9  N.  Y. 
S.  R.  25 ;  Scott  v.  McMillan,  16  K  Y.  S.  R.  795 ;  Squires 
v.  Pinkney,  13  N.  Y.  S.  R.  749 ;  Frohman  v.  Dickinson,  11 
Misc.  Rep.  9.)  This  party-wall  agreement  cannot  fairly  be 
construed  as  permanently  preventing  the  construction  by  the 
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defendant  of  an  independent  wall  on  his  own  lot.  (Brooks  v. 
Curtis,  50  N.  Y.  669 ;  Eno  v.  Del  Vecchio,  4  Duer,  53 ;  Negus 
v.  Becker,  143  N.  Y.  303 ;  Clark  v.  N.  Y.  Z.  7.  cfe  T.  Co., 
64  K  Y.  33 ;  1  Jones  on  Real  Prop.  §  797 ;  Gubbins  v.  Peter- 
son, 21  App.  Div.  241 ;  Trustees  of  Columbia  College  v. 
Thacher,  87  N.  Y.  311 ;  N.  Y.  R.  Co.  v.  Rothery,  107  N. 
Y.  310.) 

Martin,  J.  So  far  as  the  appeal  in  this  case  involves  the 
dismissal  of  the  plaintiffs  second  canse  of  action,  it  is  obvious 
that  the  decision  of  the  Special  Term  was  correct  and  the 
General  Term  properly  affirmed  it.  Indeed,  the  propriety  of 
the  decision,  so  far  as  it  relates  to  that  question,  is  so  manifest 
that  we  deem  any  discussion  of  it  wholly  unnecessary. 

The  only  remaining  question  arises  under  the  contention 
of  the  appellant  that  the  agreement  by  Agnew  to  pay  a  por- 
tion of  the  value  of  the  party  wall  whenever  it  should  be  used 
by  him  or  his  personal  representatives,  was  a  covenant  running 
with  the  land.  The  effect  of  such  an  agreement  has  several 
times  been  passed  upon  by  this  court,  and  unless  the  rule 
which  formerly  existed  in  this  state  has  been  changed,  the 
appellant's  contention  cannot  be  sustained.  Indeed,  her 
counsel  frankly  admits  that  the  cases  of  Cole  v.  Hughes  (54 
N.  Y.  444) ;  Scott  v.  McMillan  (76  N.  Y.  141, 144)  and  Hart 
v.  Lyon  (90  N.  Y.  663)  establish  a  principle  adverse  to  her 
claim  which,  if  followed,  must  result  in  the  defeat  of  this 
appeal. 

In  the  Cole  case  it  was  held  that  where  an  owner  of  land 
builds  a  party  wall  under  an  agreement  with  an  adjoining 
owner  that,  when  the  latter  shall  use  it,  he  will  pay  the 
expense  of  his  portion  of  the  wall,  the  right  to  compensation 
is  personal  to  the  builder,  and  does  not  pass  by  a  grant  of  his 
land.  It  was  also  held  that  the  agreement  did  not  run  with 
the  land  of  the  adjoining  owner  so  as  to  bind  his  subsequent 
grantees,  although  the  adjoining  owner,  by  the  terms  of  his 
agreement,  assumed  to  bind  them,  and  although  they  pur- 
chased with  notice  of  the  agreement. 


462  Sebald  v.  Mulholland.  [April, 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  155. 

In  Scott  v.  McMillan  this  court  decided  that  a  covenant  to 
contribute  to  the  construction  of  a  party  wall,  when  lie  should 
use  it,  entered  into  by  an  owner  of  land,  for  himself, 
his  heirs  and  assigns,  did  not  run  with  the  land,  and  was  not 
enforceable  against  a  subsequent  grantee,  although  his  deed 
was  by  its  terms  subject  to  the  covenant. 

In  Hart  v.  Lyon  the  agreement,  in  all  essential  particulars, 
was  identical  with  the  agreement  in  the  case  at  bar.  There, 
as  here,  it  was  provided  that  it  should  be  perpetual,  and  should 
at  all  times  be  construed  as  a  covenant  running  with  the  land. 
That  case  cannot  be  fairly  distinguished  from  this.  There,  an 
owner  of  land  built  a  party  wall  under  an  agreement  between 
himself  and  an  adjoining  owner,  that  when  the  latter  should 
use  it  he  would  pay  one-half  of  the  value  of  the  wall,  and  it 
was  held  that  the  right  to  compensation  was  personal  to  the 
former,  and  did  not  pass  by  a  conveyance  of  his  land," although 
the  agreement  contained  a  provision  that  it  should  be  construed 
as  a  covenant  running  with  it.  That  provisiou  was  held  to 
apply  only  to  the  covenants  to  repair  and  rebuild,  and  not  to 
the  agreement  to  pay  when  the  wall  was  used.  It  was  said 
that  the  payment  of  one-half  of  the  value  of  the  wall,  when 
the  lot  was  built  upon,  would  become  inoperative  when  the 
payment  was  made,  and  it  could  not  be  perpetual  because  it 
spent  its  force  by  being  fully  executed,  and  that  it  could  not 
run  with  the  land  after  being  fully  performed.  No  reason  is 
apparent  why  the  6ame  construction  should  not  be  given  to  a 
like  provision  in  the  agreement  under  consideration. 

The  principle  of  those  cases  is  decisive  of  this  question,  and 
leads  irresistibly  to  the  conclusion  that  the  judgment  must  be 
affirmed,  unless  the  doctrine  established  by  them  has  been 
subsequently  overruled.  The  contention  of  the  appellant  is 
that  those  cases  have  been  overruled  by  this  court.  Upon  the 
validity  of  that  contention  this  appeal  must  stand  or  fall. 

The  appellant  relies  upon  the  case  of  Mott  v.  Oppenheimer 
(135  N.  Y.  312)  to  sustain  her  claim.  An  examination  of  the 
record  in  that  case  discloses  that  two  persons  each  owned  two 
lots  on  Fifty-ninth  street,  in  the  city  of  New  York.     The  lots 


1898.]  Sebald  v.  Mulholland.  463 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Martin,  J. 

were  numbered  1,  3,  5  and  7.  One  of  the  parties  owned  lots 
numbered  1  and  7,  and  the  other  owned  lots  3  and  5.  While 
these  lots  were  unoccupied  and  wholly  unimproved,  an  agree- 
ment was  entered  into  between  the  parties,  which  recited  that 
they  were  desirous  of  entering  into  an  agreement  authorizing 
either  of  them,  and  his  respective  heirs  and  assigns,  to  erect  a 
party  wall  upon  the  lines  of  one  or  both  of  the  lots  adjoining 
the  lots  of  the  other.  It  then  provided  that  either  of  the 
parties  might,  at  any  time  thereafter,  erect  upon  his  lot  or  lots 
and  the  adjoining  lot  or  lots  of  the  other  party,  party  walls, 
the  center  line  to  coincide  with  the  dividing  line  of  the  lots 
upon  which  they  might  be  erected,  and  the  other  party,  his 
heirs  and  assigns,  should  have  the  right  to  use  them  by  paying 
to  the  party  who  might  have  erected  the  walls,  his  heirs  or 
assigns,  one-half  their  value,  when  they  were  used.  It  also 
provided  that  when  built  they  should  forever  remain  party 
walls,  and  that  the  agreement  and  the  covenants  therein  should 
apply  to  and  bind  the  legal  representatives  of  the  several  parties 
and  should  be  construed  as  covenants  running  with  the  land.  In 
that  case  there  was  no  agreement  that  one  should  build  a  party 
wall,  and  the  other  pay  when  it  should  be  used  by  him.  But  the 
agreement  was  a  general  one  by  which  the  parties  conferred, 
each  upon  the  other,  the  authority  to  erect  such  wall,  and  dedi- 
cated to  that  use  a  portion  of  each  of  their  lots,  with  an  agree- 
ment that  if  either  should  build  the  other  might  have  the  right 
to  use  it  by  paying  his  share  of  the  expense.  Thus,  it  is  clear 
that  in  that  agreement  there  was  no  personal  covenant  by  one 
to  pay  the  other.  It  was  not  and  could  not  then  be  known 
who  would  build,  or  who  was  to  pay  when  the  wall  was  used. 
The  agreement  was  wholly  prospective,  and  its  purpose  was  to 
impose  upon  the  land  of  each,  and  not  upon  either  personally, 
the  burden  of  a  future  party  wall,  and  to  secure  to  the  land 
and,  thus,  to  its  subsequent  owners,  a  corresponding  right  to 
the  use  of  the  wall  by  paying  one-half  of  ite  value.  The 
land  and  the  manner  of  its  prospective  use  were  the  primary 
and  only  subject  and  purpose  of  the  agreement.  The  plain 
intent  of  the  parties  was  to  bind  the  land  by  covenants  that 
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should  run  with  it,  and  that  no  personal  liability  should  arise. 
The  evident  intention  of  the  parties  was  to  charge  upon  the 
land  the  burden  and  expense  of  party  walls,  and  at  the  same 
time  to  confer  upon  the  owner  of  each  of  the  lots  the  right  to 
construct  them,  on  condition  that  any  present  or  future  owner 
of  the  adjoining  lands  using  them  should  pay  the  value  of  the 
portion  so  used.  The  provisions  of  the  agreement  in  that 
case  related  to  the  future  use  of  the  property,  and  there  was 
no  intention  to  provide  for  any  present  or  existing  situation. 
Obviously,  the  agreement  was  made  with  the  view  that  such 
a  contract  would  be  beneficial  to  the  land  of  both  parties  and 
would  bind  it  when  the  conditions  contemplated  should  subse- 
quently arise.  In  that  case  the  character  of  the  agreement,  its 
obvious  purpose,  its  prospective  provisions,  and  the  situation  of 
the  lands  when  the  agreement  was  made,  all  concurred  in  show- 
ing an  intent  that  its  covenants  should  run  with  the  land,  and 
clearly  justified  the  court  in  so  holding.  But  in  the  other 
cases  to  which  we  have  adverted,  as  well  as  in  the  case  at  bar, 
the  agreement  was  in  effect  a  personal  covenant  between  the 
parties.  By  the  contracts  in  those  cases  a  designated  party 
was  authorized  to  build  a  party  wall,  the  other  agreeing  to  pay 
a  portion  of  its  value  when  it  should  be  used  by  him.  There 
the  agreement  was  a  present  one,  the  party  who  was  to  build 
and  the  one  who  was  to  pay  were  expressly  designated,  and 
the  covenant  to  pay  was  clearly  a  personal  one.  Hence,  it  is 
plain  that  the  Mott  case  is  distinguishable  from  the  cases  of 
Cole  v.  Hughes,  Scott  v.  McMillan  and  Hart  v.  Lyon,  and  is 
not  in  conflict  with  the  doctrine  which  has  long  been  estab- 
lished in  this  state. 

Moreover,  it  is  obvious  that,  when  it  decided  the  Mott  case, 
this  court  did  not  intend  to  overrule  or  in  any  way  interfere 
with  the  doctrine  of  the  previous  cases,  as  the  learned  judge 
who  delivered  the  opinion  of  the  court  in  that  ease  expressly 
stated :  "  If  this  agreement  was  the  ordinary  one  between 
adjoining  owners  for  the  erection  and  use  of  a  party  wall  on 
their  lands,  such  as  it  was  in  the  cases  of  CoU  v.  Hughes  (54 
N.  Y.  4±4)  and  Scott  v.  McMillan  (76  id.  144),  I  think  we 
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should  have  to  agree  with  the  appellants'  argument.  *  *  * 
We  do  not  interfere,  in  the  least  degree,  with  the  well-settled 
doctrine  of  these  cases,  if  we  give  to  the  present  contract  a 
construction  which  imposed  the  burden  of  its  covenants  upon 
the  land  it  concerned."  He  also  distinguished  that  case  from 
the  case  of  Hart  v.  Lyon.  So  that  from  a  mere  reading  of 
that  opinion  it  becomes  plain  that  the  court  did  not  intend  to 
"  interfere,  in  the  least  degree,"  with  the  principle  established 
by  the  Cole  and  Scott  cases,  nor  with  the  doctrine  of  the  case 
of  Hart  v.  Lyon. 

Thus,  it  is  obvious  that  the  appellant's  contention  that  the 
agreement  between  the  parties  in  the  case  at  bar  constituted  a 
covenant  running  with  the  land  cannot  be  sustained  ;  that  the 
judgments  of  the  courts  below  were  right,  and  that  they  should 
be  affirmed. 

All  concur  (Gray,  J.,  upon  ground  stated  in  memorandum 
following),  except  O'Brien  and  Bartlett,  J  J.,  not  voting. 

Judgments  affirmed. 

Gray,  J.  I  concur  with  my  brother  Martin  in  his  opinion, 
because  the  contract  in  this  case  requires  a  different  construc- 
tion from  that  placed  upon  the  contract  in  the  case  of  Mott  v. 
Oppenheimer.  In  that  case  the  question  was,  upon  the  con- 
tract, whether  any  interest  in  the  land  was  raised  by  force  of 
its  covenants  and  we  thought  that  that  was  the  effect  of  the 
instrument. 

It  is  quite  possible  for  parties  so  to  contract  with  reference 
to  a  party  wall  upon  their  premises  as  thereby  to  dedicate  the 
land  to  such  a  purpose.  Whether  they  have  doue  so  is  a 
question  to  be  determined  upon  a  construction  of  their 
expressed  intentions,  in  connection  with  the  covenants  of  the 
instrument. 
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I  lfil  443        Luke  Hiooins,  Respondent,  v.  Thomas  Eaoleton,  Appellant. 

1  BB>M.Bnau 


1.  Appeal — Inferences  in  Favor  of  Party  Nonsuited  or  against 
Whom  Verdict  is  Directed.  A  party  nonsuited  or  against  whom  a 
verdict  is  directed  is  entitled,  on  review,  to  the  most  favorable  inferences 
deducible  from  the  evidence,  and  all  contested  facts  are  to  be  treated  as 
established  in  his  favor. 

2.  Vendor  and  Purchaser  —  Rejection  of  Title  —  Subsequent 
Reliance  on  New  Objections.  A  purchaser  of  real  estate  who  makes 
specific  objections  to  the  title  on  the  law  day,  which  are  unfounded,  can- 
not subsequently  raise  a  new  objection,  even  if  it  is  valid,  where  it  is  one 
that  could  have  been  obviated  by  the  vendor. 

3.  Failure  of  Purchaser  to  Tender  Performance — Dependent 
and  Concurrent  Acts.  The  failure  of  a  purchaser  to  offer  or  tender 
performance  on  his  part  or  demand  performance  by  the  vendor  at  the 
time  and  place  agreed  upon  for  performance  will  defeat  his  attempt  at 
rescission  because  of  incumbrances  on  the  property,  where  the  contract 
provides  that  the  payment  of  the  unpaid  consideration  and  the  transfer  of 
title  shall  be  dependent  and  concurrent  acts,  and  the  vendor  tenders  a 
sufficient  deed  and  offers  to  perform  any  and  every  act  necessary  to  full 
and  complete  performance  of  the  contract  on  his  part,  and  it  does  not 
appear  that  he  is  unable  to  do  so. 

4.  Existence  of  Removable  Incumbrance.  The  mere  existence  of 
an  incumbrance  on  the  property  which  it  is  within  the  power  of  the  vendor 
to  remove  on  the  day  fixed  for  the  performance  of  an  executory  contract 
for  the  conveyance  of  real  estate  does  not  constitute  a  breach  of  the  con- 
tract on  his  part. 

Higgim  v.  Eagleton,  13  Misc.  Rep.  223,  reversed. 


(Argued  March  14,  1898;  decided  April  19,  1898.) 


Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New 
York  entered  July  3,  1895,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

In  May,  1S92,  the  defendant  entered  into  an  agreement  with 
Henry  Keilty,  whereby,  in  consideration  of  the  sum  of  forty- 
two  thousand  dollars  to  be  paid  by  the  latter,  he  agreed  to  sell 
him  the  house  and  premises  known  as  420  Hudson  street,  in 
the  city  of  New  York.  The  consideration  was  to  be  paid, 
one  thousand  dollars  in  cash,  twenty  thousand  dollars  by  tak- 
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ing  the  premises  subject  to  a  mortgage  for  that  amount,  and 
twenty-one  thousand  dollars  to  be  paid  at  the  time  and  place 
named  for  the  delivery  of  the  deed.  The  deed  was  to  contain 
full  covenants  conveying  the  premises  free  from  incum- 
brances, except  the  mortgage  mentioned  and  certain  leases 
and  covenants  to  which  we  need  not  here  refer.  The  deed 
was  to  be  delivered  on  or  before  the  fifteenth  day  of  June, 
1892,  at  a  place  named  in  the  contract.  One  thousand  dollars 
was  paid  upon  its  execution,  and  the  contract  was  subsequently 
assigned  to  the  plaintiff  by  the  vendee.  On  the  day  named 
the  parties  met  and  the  plaintiff  declined  to  take  the  title 
offered  for  the  reasons  as  then  given : 

1.  That  the  premises  were  incumbered  by  an  easement  in 
favor  of  the  owner  of  the  adjoining  house  on  Le  Roy  street, 
in  that  the  beams  of  that  house  were  inserted  in  the  wall  of 
the  house  contracted  to  be  conveyed ; 

2.  That  the  premises  were  incumbered  by  a  mortgage  for 
twenty-six  thousand  dollars ; 

3.  That  they  were  incumbered  by  taxes  for  1891,  and  water 
taxes  for  1892,  amounting  to  two  hundred  and  fifty-three 
dollars. 

Thereupon  the  plaintiff  gave  notice  that  he  declined  to  take 
the  premises  and  elected  to  rescind  the  contract,  and  demanded 
the  return  of  the  one  thousand  dollars  paid  and  five  hundred 
dollars  damages  for  the  defendant's  default.  The  plaintiff, 
however,  made  no  tender  of  the  money  to  be  paid  by  him  on 
that  day,  or  in  any  other  manner  offered  to  comply  with  the 
terms  of  the  agreement,  nor  did  he,  in  any  way,  place  the 
defendant  in  default.  Nine  days  later  this  action  was  com- 
menced to  recover  the  one  thousand  dollars  paid  and  five 
hundred  dollars  damages  for  a  breach  of  the  contract  by  the 
defendant. 

No  objections  to  the  title  were  raised  until  the  day  when  it 
was  to  be  passed,  although  the  proof  shows  that  some,  at  least, 
of  the  alleged  defects,  were  known  to  the  plaintiff  several 
days  before  that  time.  The  proof  was  that  the  twenty-six 
thousand  dollar  mortgage,  so  far  as  it  affected  the  premises, 
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was  released  by  the  owner,  and  that  the  release  was  offered  to 
the  defendant  at  that  time.  The  evidence  also  disclosed  that 
he  offered  and  tendered  to  the  plaintiff  the  money  with  which 
to  pay  all  the  taxes  that  were  a  lien  upon  the  property,  to  send 
to  the  proper  office  and  have  the  same  discharged,  and  that 
the  plaintiff  expressed  himself  as  satisfied  with  the  title  in 
that  respect.  At  that  time  the  defendant  was  the  owner  of 
the  adjoining  lot,  No.  3  St.  Luke's  place,  or  Le  Roy  street, 
and  offered  to  execute  any  paper  that  was  necessary  to  release 
the  alleged  easement,  and  to  remove  the  joists  or  beams  that 
were  objected  to,  which  could  have  been  done  in  a  siugle  day 
without  injury  to  the  premises. 

On  the  trial  the  plaintiff  presented  a  further  objection  that 
there  was  a  mortgage  of  eight  thousand  dollars  on  the  prop- 
erty No.  3  St.  Luke's  place,  so  that  a  release  by  the  defendant 
would  not  have  been  effective.  But  no  such  question  was 
raised  before  the  commencement  of  this  action.  The  defend- 
ant made,  executed  and  tendered  to  the  plaintiff  a  deed  of  the 
premises,  which  was  in  strict  accordance  with  the  provisions 
of  the  contract.  The  evidence  tended  to  6how  that  there  was 
a  mortgage  of  eight  thousand  dollars  upon  the  property  on  St. 
Luke's  place,  held  by  the  New  York  Life  Insurance  Company. 
This  evidence  was  objected  to  by  the  defendant  upon  the 
ground  that  the  plaintiff  did  not  specify  the  existence  of  this 
mortgage  as  an  objection  to  the  title  at  the  time  it  was  to  be 
passed.     The  objection  was  overruled,  and  an  exception  taken. 

When  the  plaintiff's  evidence  was  closed,  the  defendant 
moved  to  dismiss  the  complaint  on  the  ground  that  the  plain- 
tiff had  failed  to  establish  the  cause  of  action  alleged  ;  that  he 
had  not  shown  any  damage,  and  that  he  was  not  entitled  to 
recover  until  he  had  proved  that  he  was  ready  and  willing  to 
perform  the  contract  upon  his  part.  That  motion  was  denied, 
and  the  defendant  excepted. 

After  the  close  of  the  evidence,  the  defendant  renewed  his 
motion  to  dismiss  the  complaint  upon  the  same  grounds,  and 
the  additional  one  that  there  was  no  proof  that  any  tender 
was  made  by  the  plaintiff  such  as  would  entitle  him  to  recover. 
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That  motion  was  denied,  and  the  defendant  excepted.  He 
then  asked  the  court  to  submit  to  the  jury  the  question  whether 
the  plaintiff  was  justified  in  refusing  to  accept  the  title  ten- 
dered. This  request  was  denied,  and  the  defendant  excepted. 
The  court  then  directed  a  verdict  for  the  plaintiff  for  one 
thousand  dollars,  with  interest  thereon,  and  two  hundred  dol- 
lars damages.  To  that  direction  the  defendant  duly  excepted. 
Judgment  was  subsequently  entered,  from  which  the  defend- 
ant appealed  to  the  General  Term  of  the  Court  of  Common 
Pleas  in  the  city  of  New  York.  That  court  affirmed  the  judg- 
ment, and  from  the  order  of  affirmance  and  the  judgment 
entered  thereon  the  defendant  appeals  to  this  court. 

John  J.  Linson  and  Ezekiel  Fixman  for  appellant.  The 
only  objections  raised  by  the  plaintiff  to  the  title  were  shown 
to  have  been  untenable;  therefore,  the  defendant's  motion  to 
dismiss  the  complaint  for  failure  to  establish  the  cause  of 
action  herein  should  have  been  granted.  (Smyles  v.  Hast- 
ings, 22  N".  Y.  217;  Longendyke  v.  Anderson,  101  N".  Y. 
625 ;  Suydam  v.  Dxinlon,  32  N.  Y.  Supp.  333  ;  Schcrmer- 
horn  v.  Niblo,  2  Bosw.  161 ;  M,  F.  C.  Home  v.  Thomp- 
son, 108  N.  Y.  618 ;  Ilellreigel  v.  Manning,  97  N.  Y. 
56;  Moser  v.  Cochrane,  107  N.  Y.  41.)  Even  if  there 
were  an  easement  in  favor  of  the  owner  of  3  St.  Luke's 
place  such  as  is  described  in  plaintiff's  written  notice,  the  offer 
of  the  defendant  to  release  it,  which  he  made  at  the  time  of 
closing  the  title  and  before  the  action  was  brought,  was  suffi- 
cient, and,  therefore,  the  plaintiff  cannot  now  claim  that  the 
premises  were  incumbered  by  an  easement  at  the  time  of 
closing  the  title.  (Hinckley  v.  Smith,  51  X.  Y.  21 ;  Iiinaldo 
v.  Housman,  1  Abb.  [X.  C]  312;  Panghurn  v.  Miles,  10 
Abb.  [X.  C]  42 ;  Ziehen  v.  Smith,  148  N.  Y.  562;  Gidlens- 
berger  v.  Spencer,  27  N.  Y.  Supp.  864;  Dutch  Church  v. 
Mott,  7  Paige,  77 ;  People  v.  Bd.  Stock  Brokers'  B.  Co.,  28 
Hun,  274 ;  Grady  v.  Ward,  20  Barb.  543.)  The  fact  that 
the  premises,  at  the  time  fixed  for  the  closing  of  the  title, 
were  incumbered  by  the  $26,000  mortgage  and  certain  taxes 
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and  Croton  water  rents,  did  not  constitute  an  objection  to  the 
title,  for  the  reason  that  the  defendant  tendered  a  release  of 
the  mortgage  to  the  plaintiff  and  offered  to  pay  the  taxes  and 
Croton  water  rents.  (Hinckley  v.  Smith,  51  N.  Y.  21 ; 
Pinaldo  v.  Housman,  1  Abb.  [N.  C]  312;  Pangbum  v. 
Miles,  10  Abb.  [N.  C]  42 ;  Marsh  v.  Wyckoff,  10  Bosw.  202  ; 
Ziehen  v.  Smith,  148  N.  Y.  562 ;  Webster  v.  X.  C.  T.  Co.,  64 
N.  Y.  S.  R.  698.)  The  court  erred  in  permitting  the  plaintiff 
to  offer  in  evidence  anything  from  the  book  of  mortgages, 
and  all  the  testimony  given  on  that  point  should  be  disregarded. 
{Simon  v.  Vanderveer,  84  Hun,  452 ;  Hayes  v.  Nourse,  114  N. 
Y.  595  ;  Greenblatt  v.  Hermann,  144  N.  Y.  13  ;  Moore  v.  Wil- 
liams, 115  N.  Y.  586;  Fleming  v.  Burnham,  100  N.  Y.  1.) 
The  plaintiff  not  having  made  any  tender  of  performance 
of  the  contract  on  his  part,  and  as  a  tender  on  plaintiff's  part 
was  a  condition  precedent  to  the  maintenance  of  an  action  to 
recover  the  money  paid  on  the  contract,  or  for  damages  as  for 
a  breach  of  the  contract  on  the  part  of  the  vendor,  the  plain- 
tiff was  not  entitled  to  recover,  and  the  judgment  should  be 
reversed.  (Tonge  v.  Newell,  44  N.  Y.  Supp.  906;  Campbell 
v.  Prague,  39  N.  Y.  Supp.  558 ;  Lawrence  v.  Miller,  86  N. 
Y.  131 ;  Ziehen  v.  Smith,  148  N.  Y.  558  ;  Bigler  v.  Morgan, 
77  N.  Y.  312.)  The  court  erred  in  not  granting  defendant's 
request,  to  submit  to  the  jury  the  question  whether  or  not 
the  plaintiff  was  justified  in  rejecting  the  title,  because  of  the 
alleged  fact  that  the  beams  of  3  St.  Luke's  place  were  inserted 
in  the  wall  of  420  Hudson  street.  (Stokes  v.  Johnson,  57  N. 
Y.  673 ;  Heller  v.  Cohen,  154  N.  Y.  299.) 

Albert  L.  Phillips  for  respondent.  The  statement  in  the 
contract  that  one  of  the  walls  of  the  premises  was  a  party 
wall,  nothing  being  said  as  to  any  other  party  wall  or  ease- 
ment affecting  the  wTall  on  the  opposite  side  of  the  premises, 
necessarily  excluded  any  testimony  to  the  effect  that  the  prem- 
ises were  so  incumbered.  (Stokes  v.  Johnson,  57  K.  Y. 
673;  (/Neil  v.  Van  Tassel,  137  N.  Y.  297;  Mohr  v. 
Pannelee,  11  J.  &  S.  320 ;  Pagers  v.  Sinsheimer,  50  N.  Y* 
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646;  Nathan  v.  Morris,  62  Hun,  452.)  The  title  to  the 
premises  contracted  to  be  conveyed  was  objectionable,  and  the 
vendee  was  entitled  to  a  return  of  the  money  paid  on  the 
contract.  (0s Neil  v.  Van  Tassel,  137  N.  Y.  300.)  It  was  not 
within  appellant's  power  to  remove  the  lien  of  the  mort- 
gage held  by  the  New  York  Life  Insurance  Company  on  3 
St.  Luke's  place.  (Mott  v.  Ackerman,  92  N.  Y.  539.)  The 
mortgagee  had  the  right  to  have  the  whole  of  the  property 
described  in  the  mortgage  subjected  to  the  satisfaction  of  the 
mortgage  debt.  (15  Am.  &  Eng.  Ency.  of  Law,  818,819; 
K  C.  S.  Bank  v.  Boop,  80  N.  Y.  591 ;  Hubbell  v.  Maulson, 
53  N.  Y.  226 ;  Rector,  etc.,  v.  Mack,  93  N.  Y.  488.)  No 
tender  of  the  purchase  money  was  necessary.  {Ziehen  v. 
Smith,  148  N.  Y.  558 ;  Bigler  v.  Morgan,  77  N.  Y.  312.) 

Martin,  J.  The  rule  applicable  in  cases  of  nonsuit,  or 
where  a  verdict  is  directed  by  the  court,  is  that  in  determining 
the  correctness  of  its  decision,  the  party  nonsuited,  or  against 
whom  a  verdict  is  directed,  is  entitled  to  the  most  favorable 
inferences  deducible  from  the  evidence,  and  all  contested  facts 
are  to  be  treated  as  established  in  his  favor,  (liehberg  v. 
Mayor,  etc.,  91  N.  Y.  137 ;  Weil  v.  D.  D.,  K  B.  tfc  B.  li.  li. 
Co.,  119  N.  Y.  152 ;  Ladd  v.  ^Etna  Ins.  Co.,  147  N.  Y.  478, 
484.)  Therefore,  in  determining  this  appeal,  the  facts  most 
favorable  to  the  defendant  must  be  regarded  as  established. 

On  the  trial  the  court  determined  all  the  questions  involving 
the  validity  of  the  title  tendered  in  favor  of  the  defendant, 
except  that  relating  to  the  outstanding  mortgage  upon  the 
property  No.  3  St.  Luke's  place.  It  is  obvious  that  the  court 
properly  held  that  the  objections,  which  were  actually  raised 
by  the  plaintiff  to  the  title  when  offered,  were  insufficient 
under  the  proof  to  justify  the  plaintiff  in  refusing  to  complete 
his  contract.  But  the  courts  below  have  based  their  determi- 
nations in  favor  of  the  plaintiff  solely  upon  the  ground  that 
there  was  a  mortgage  upon  the  property  on  St.  Luke's  place, 
which  would  have  rendered  a  release  by  the  defendant  of  the 
property  on  Hudson  street  ineffectual  to  discharge  the  alleged 
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easement  existing  by  reason  of  the  beams  of  the  adjoining 
building  resting  in  the  wall  of  that  house.  That  objection 
to  the  title  was  first  made  after  the  commencement  of  this 
notion.  The  title  to  that  easement,  if  one  existed,  was  in  the 
defendant,  who  not  only  offered  to  release  it,  but  also  to  remove 
the  beams.  Thus  the  defendant  proposed  to  fully  perform 
his  contract  by  conveying  to  the  plaintiff  an  absolute  title 
wholly  relieved  of  the  easement  of  which  he  complained.  But 
it  is  said  he  was  unable  to  do  so,  owing  to  the  existence 
of  a  mortgage  upon  the  property.  No  such  objection  to  the 
title  was  mentioned  by  the  plaintiff  when  it  was  to  be  passed. 
If  it  had  then  been  raised,  there  is  little  doubt  but  the  defend- 
ant would  have  procured  any  release  necessary  to  confer  upon 
the  plaintiff  an  absolute  title  to  the  property  purchased  free 
from  all  incumbrances.  The  plaintiff,  on  the  law  day,  having 
made  specific  objections  to  the  title,  which  were  unfounded, 
could  not  subsequently  raise  a  new  objection,  even  if  it  was 
valid  where,  as  in  this  case,  it  was  one  that  could  have  been 
obviated  by  the  defendant.  {Benson  v.  Cromwell,  6  Abb.  Pr. 
Cas.  83,  85.)  In  an  action  brought  by  a  purchaser  of  real 
estate  to  recover  back  the  purchase  price  paid  on  the  execu- 
tion of  a  contract  of  sale,  to  justify  his  refusal  to  perform  his 
contract  on  the  ground  of  a  defective  title,  there  must  be  at 
least  a  reasonable  doubt  as  to  it,  such  as  would  affect  its  value 
and  interfere  with  its  sale  to  a  reasonable  purchaser.  The 
mere  possibility  that  a  title  may  be  affected  by  existing  causes 
which  may  subsequently  develop,  is  not  to  be  regarded  as  a 
sufficient  ground.  (3foser  v.  Cochrane,  107  X.  Y.  35.)  The 
evidence  contained  in  the  record  renders  it  manifest  that  the 
defendant's-  title  to  the  premises  was  a  marketable  one,  and 
that  with  the  proposed  releases  and  the  removal  of  the  beams 
objected  to,  the  plaintiff  would  have  obtained  not  only  a  good 
title  free  from  incumbrances,  but  one  that  Mas  free  from 
doubt.  In  this  contract  there  was  no  express  stipulation 
making  prompt  performance,  or  performance  upon  the  day 
named,  any  part  of  the  substance  of  the  agreement.  So 
that,  manifestly,  time   was  not  of   the  essence   of   the   con- 
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tract.  Under  these  circumstances,  with  the  offer  of  the 
defendant  by  release  and  removal  of  the  objectionable 
beams,  to  make  the  title  to  the  premises  absolutely  good,  it  is 
clear  that  the  plaintiff  was  not  in  a  position  to  insist  upon  a 
rescission  of  the  contract,  or  to  recover  damages  or  the  purchase 
price  paid  by  his  assignor. 

But  there  is  another  ground  upon  which  this  judgment 
should  be  reversed.  By  the  contract  the  parties  mutually 
agreed  that  the  payment  of  the  unpaid  consideration  and  the 
transfer  of  the  title  should  be  dependent  and  concurrent  acts. 
A  time  and  place  were  mentioned  when  the  agreement  was  to 
be  performed.  The  acts  of  one  party  were  dependent  upon 
the  acts  of  the  other.  While  the  defendant  tendered  a  suffi- 
cient deed  of  the  premises  and  offered  to  perform  any  and  every 
act  necessary  to  the  full  and  complete  performance  of  the  con- 
tract upon  his  part,  there  is  no  allegation  nor  proof  that  the 
plaintiff  or  his  assignor  offered  or  tendered  performance  upon 
his  part,  or  demanded  performance  by  the  defendant. 

It  is  a  well-settled  rule  that  to  entitle  a  party  to  recover 
damages  for  the  breach  of  an  executory  contract  of  this 
character,  he  must  show  a  tender  of  performance  upon  his 
part  and  a  demand  of  performance  by  the  other  party.  It 
must  be  established  in  some  way  that  the  other  party  is  in 
default,  or  that  performance  or  tender  of  performance  has 
been  waived.  A '  tender  of  performance  may  be  dispensed 
with  when  it  appears  that  the  vendor  has  absolutely  disabled 
himself  from  performing  on  his  part,  but  unless  that  appears  a 
tender  of  performance  by  the  vendee  must  be  made,  if  not 
waived.  In  this  case  there  was  no  proof  that  the  defendant 
waived  such  a  tender,  either  bv  words  or  conduct.  Nor  was 
it  shown  that  he  was  unable  to  perform  the  contract  upon  his 
part.  But  the  proof  was  that  the  defendant,  at  the  time  and 
place  mentioned  in  the  agreement,  was  there,  ready  and  willing 
to  perform  the  contract  and  to  obviate  and  remove  every  objec- 
tion to  the  title  raised  by  the  plaintiff.  Clearly  the  court  was 
not  justified  in  holding  that  the  defendant  was  unable  to  per- 
form the  contract  upon  his  part,  or  that  it  was  impossible  for 

60 


474  Higgins  v.  Eagleton.  [April, 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  155. 


him  to  convey  a  good  title,  within  the  rule  which  dispenses 
with  the  necessity  of  tender  and  demand  in  order  to  work  a 
breach  of  such  a  contract.  The  agreement  was  not  broken  by 
the  fact  that  there  was  a  mortgage  upon  the  property  on  St. 
Luke?s  place,  which,  it  was  alleged,  might  interfere  with  the 
defendant's  release  of  the  easement  in  the  Hudson  street 
house.  The  mere  existence  on  that  day  of  an  incumbrance 
on  the  property  which  it  was  within  the  power  of  the  vendor 
to  remove,  did  not  constitute  a  breach  of  the  contract  between 
the  parties.  The  decision  of  this  court  in  Ziehen  v.  Smith 
(148  X.  Y.  558)  seems  to  be  decisive  of  this  question.  It  was 
there  held  that  the  mere  fact  that,  at  the  time  fixed  for  the 
concurrent  and  mutual  performance  of  an  executory  contract 
for  the  conveyance  of  real  estate,  there  existed  a  lien  or  incum- 
brance upon  the  property  which  it  was  within  the  power  of 
the  vendor  to  remove,  did  not  relieve  the  vendee  from  making 
a  tender  and  demand  of  performance,  as  a  condition  prece- 
dent to  the  maintenance  of  an  action  to  recover  the  money 
paid  on  the  contract,  or  for  damages  as  for  its  breach  on  the 
part  of  the  vendor.  In  that  case,  as  in  this,  there  was  no 
proof  that  the  defendant  waived  tender  or  demand.  There 
the  alleged  obstacle  to  the  performance  on  the  part  of  the 
defendant  was  the  existence  of  a  mortgage  which  was  given 
by  a  former  owner,  and  upon  which  a  judgment  of  foreclosure 
had  been  entered.  This  court  decided  that  even  under  those 
circumstances  it  could  not  be  said  that  the  existence  of  the 
mortgage  and  judgment  placed  the  defendant  in  such  a  posi- 
tion that  he  was  unable  to  perform  the  contract  upon  his  part, 
or  that  it  was  impossible  for  him  to  convey  within  the  mean- 
ing of  the  rule  which  dispenses  with  the  necessity  of  tender 
and  demand  in  order  to  work  a  breach  of  an  executory  con- 
tract for  the  sale  of  land,  and  that  the  contract  was  not  broken 
by  the  mere  fact  of  the  existence  on  the  day  of  performance 
of  some  lien  or  incumbrance  which  it  was  within  the  power 
of  the  vendor  to  remove.  In  that  case  the  rule  was  stated  by 
Judge  O'Brien  as  follows :  u  The  general  rule,  however,  to 
be  deduced  from  an  examination  of  the  leading  authorities 
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seems  to  be  that  in  cases  where  by  the  terms  of  the  contract 
the  acts  of  the  parties  are  to  be  concurrent,  it  is  the  duty  of 
him  who  seeks  to  maintain  an  action  for  a  breach  of  the  con- 
tract, either  by  way  of  damages  for  the  non-performance,  or 
for  the  recovery  of  money  paid  thereon,  not  only  to  be  ready 
and  willing  to  perform  on  his  part,  but  he  must  demand  per* 
formance  from  the  other  party."  Following  the  principle  of 
that  case,  it  is  obvious  that  the  plaintiff  was  not  in  a  position 
to  maintain  this  action  without  a  tender  of  performance  upon 
his  part  and  a  demand  of  performance  by  the  defendant.  He 
made  no  such  tender  or  demand  and,  therefore,  the  defendant 
was  not  in  default,  and  the  judgment  in  this  action  is  not  sue* 
tained  by  the  proof. 

The  judgment  of  the  courts  below  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed,  etc. 


The  White  Corbin  and  Company,  Respondent,  v.  William 

Martin  Jones,  Appellant. 

Corporation  —  Overvaluation  of  Property  Transferred  for 
Stock  —  Prejudicial  Evidence.  In  an  action  to  charge  a  stockholder 
for  debts  of  the  corporation  on  the  ground  that  the  capital  stock  was  not 
in  fact  paid  up  because  the  nominal  payment  thereof  was  made  in  prop- 
erty intentionally  overvalued,  it  is  prejudicial  error  after  a  witness  has 
testified  that  the  property  was  overvalued  and  that  he  gave  some  sharea 
of  his  stock  to  induce  another  person  to  invest  in  the  stock  at  par,  to  per- 
mit him,  over  the  defendant's  objection,  to  explain  that  he  did  this  because 
the  purchaser  insisted  that  the  stock  was  watered  and  wanted  his  share  of 
the  "  water." 

White  Corbin  &  Co.  v.  Jones,  86  Hun,  57,  reversed. 

(Argued  March  14,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  April 
17,  1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 
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The  nature  of  the  action  and  the  facts,  60  far  as  material, 
are  stated  in  the  opinion. 

W.  Martin  Jones,  appellant,  in  person.     Only  upon  the 
theory  of  the  perpetration  of  a  fraud  by  the  incorporators  of 
the  company  can  the  plaintiff  recover  from  the  defendant  in 
this  action.     (Z.  &  I  Co.  v.  Drexel,  90  N.  Y.  87 ;  N.  T.  W. 
Co.  v.  GilfiUan,  46  Hun,  248 ;  Douglass  v.  Ireland,  73  N". 
Y.  100 ;  Thurston  v.  Duffy,  38  Hun,  327 ;  Blake  v.  Gris- 
wold,  103  N.  Y.  429 ;  Brockway  v.  Ireland,  61  How.  Pr. 
372 ;  Draper  v.  Beadle,  16  Wkly.  Dig.  475 ;  Gamble  v.  Q. 
C.  W.  Co.,  123  N.  Y.  105;  Boynton  v.  Andrews,  63  N.  Y. 
93  ;  Schenck  v.  Andrews,  57  N .  Y.  133.)     The  court  erred  in 
overruling  the  objection  of  the  defendant  to  the  question  put 
to  the  witness  Pitt  as  to  his  present  opinion  of  the  value  of 
the  assets  to  the  Willard,  Pitt  &  Moore  business  which  were 
turned  over  to  the  corporation.     {Douglass  v.  Ireland,  73  X. 
Y.   100;  Bonnell  v.   Griswold,  80  N.  Y.  128;  Barnes  v. 
Wheaton,  80  Hun,  8 ;  Chase  v.  lord,  77  N.  Y.  1 ;  Schenck 
v.  Andrews,  57  N.  Y.  133.)     The  court  erred  in  admitting  in 
evidence,  against  defendant's  objection,  the  answer  to  the 
question,  "  I  wish  you  would  state  how  it  came  that  Hussey 
received  twenty  shares  of  that  stock,  when,  as  you*  say,  you 
owned  the  property  for  which  it  was  issued,"  and  also  in  per- 
mitting the  question  to  the  witness  Goble  as  to  the  purchase 
price  of  the  Capwell  plant.     {Schenck  v.  Andrews,  57  N.  Y. 
150;   Lilly  v.  Toley,  82   Me.  397;    Thayer   v.  K  P.  M. 
Co.,  40  111.  App.  344;  M.  C.  Works  v.  B.  G.  Co.,  34  111.  App. 
404;  Toner  v.  Fulkerson,  125  Ind.  224;  Young  v.  E.  I.  Co., 
8  West.  Rep.  153;  3r.  //.  //.  S.  N.  Co.  v.  Z.  S.  Co.,  2  N.  E. 
Rep.  580.)     Upon  making  and  recording  the  certificate  pro- 
vided for  in  section  10  of  chapter  40  of  the  Laws  of  1S48, 
the  liability  of  a  stockholder  for  the  debts  of  the  corporation 
ceases,  except  for  actual  fraud.     ( Fern  Yleet  v.  Jones,  75 
Hun,  340;  Corning  v.  McCullough,  1  N.  Y.  53;  Eaton  v. 
Asj>inwall,  19  X.  Y.  119;  Asjrinwall  v.  Sacchi,  57  N.  Y. 
331 ;  Chase  v.  Lord,  77  N.  Y.  1 ;  Van  Dyck  v.  McQuade,  86 
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X.  Y.  38 ;  Gamble  v.  Q.  C.  W.  Co.,  123  X.  Y.  93.)  The 
verdict  in  this  action  should  be  set  aside  by  the  court  as  con- 
trary to  the  weight  of  evidence.  (Code  Civ.  Pro.  §  999 ; 
Furguson  v.  GUI,  74  Hun,  566 ;  Bliss  v.  Fosdich,  76  Hun, 
508 ;  Marvin  v.  U.  L.  Ins.  Co.,  85  X.  Y.  278 ;  II.  F.  Lis. 
Co.  v.  Tomlinson,  58  X.  Y.  215.) 

David  Hays  for  respondent.  The  trustees  issued  stock  for 
the  property  to  an  amount  which  they  knew  was  grossly  in 
excess  of  its  value,  for  the  purpose  of  evading  the  statute. 
{Nat  Bank  v.  Dillingham,  147  X.  Y.  603;  Cochran  v. 
Wiechers,  119  X.  Y.  399;  L.  1848,  ch.  40,  §  10;  L.  1853,  ch. 
333,  §  14 ;  Boynton  v.  Hatch,  47  X.  Y.  225 ;  Douglass  v. 
Ireland,  73  X.  Y.  100 ;  L.  S.  I  Co.  v.  Drexel,  90  X.  Y.  87.) 
The  claim  of  the  appellant,  that  he  did  not  participate  in  the 
fraud  of  the  trustees,  cannot  avail  him  on  this  appeal.  (Haw- 
ver  v.  Bell,  141  X.  Y.  140 ;  Boynton  v.  Hatch,  47  X.  Y. 
225,  232;  Salisbury  v.  Howe,  87  X.  Y.  128  ;  lewis  v.  2T.  Y, 
L.  E.  cfe  W.  R.  R.  Co.,  123  X.  Y.  496 ;  N.  T.  W.  Co.  v.  Gil- 
JUlan,  1 24  N.  Y.  302 ;  L.  S.  I.  Co.  v.  Drexel,  90  N.  Y.  87 ; 
McDowall  v.  Sheehan,  129  X.  Y.  200 ;  Seymour  v.  McKin- 
stry,  106  N.  Y.  230 ;  Hardman  v.  Sage,  124  N.  Y.  25 ;  John- 
son v.  Uuderhill,  52  X.  Y.  203.)  The  appellant's  contention 
that  his  liability  as  a  stockholder  was  terminated  by  the  record- 
ing of  the  certificate  reciting  that  the  stock  was  fully  paid,  is 
untenable.  (  Veeder  v.  Mudgett,  95  X.  Y.  295.)  Xone  of 
the  exceptions  on  the  trial  were  well  taken.  (Hazman  v.  H. 
L.  dk  I.  Co.,  50  X.  Y.  53 ;  Hamilton  v.  T.  A.  R.  R.  Co.,  53 
X.  Y.  25 ;  Meltzer  v.  Doll,  91  X.  Y.  365,  369  ;  Boynton  v. 
Hatch,  47  X.  Y.  225  ;  Douglass  v.  Ireland,  73  X.  Y.  100 ; 
Parsons  v.  N.  Y.  C.  <£•  //.  R.  R.  R.  Co.,  113  X.  Y.  355; 
Wait  on  Fraud.  Conv.  276.) 

Parker,  Ch.  J.  As  the  record  comes  to  us  it  appears  that 
the  trustees  of  the  Rochester  Lithographing  &  Printing  Com- 
pany, at  the  time  of  its  incorporation  under  the  "Manufactur- 
ing Corporations  Act,"  intentionally  overvalued  the  property 
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which  was  transferred  to  it  in  payment  of  a  portion  of  its 
stock.  About  a  year  later  this  defendant  was  persuaded  by 
one  of  the  original  promoters  of  the  corporation  to  purchase 
some  of  its  shares.  Finding  subsequently  that  stock,  amount- 
ing to  $12,700,  still  remained  in  the  treasury  of  the  company, 
this  defendant  and  four  associates  took  it  up,  paying  par  there- 
for, and  immediately  filed  and  recorded  a  certificate  to  the 
effect  that  the  capital  stock  of  the  company  had  been  fully 
paid  up.  Thereafter,  The  E.  L.  &  P.  Company  became 
indebted  to  the  plaintiff  in  this  action,  which  indebtedness  it 
neglected  to  discharge  when  the  account  matured,  and  it  sub- 
sequently became  insolvent. 

This  action  is  brought  to  charge  the  defendant  with  lia- 
bility for  the  amount  due  from  The  R.  L.  &  P.  Company,  on 
the  ground  that  as  a  stockholder  of  such  company  he  is  liable 
to  creditors  to  the  extent  of  the  face  value  of  the  stock  held 
by  him,  because  the  capital  stock  of  the  company  was  not  in 
fact  paid  up,  in  that  a  portion  of  the  stock  was  issued  in  pay- 
ment for  property  at  an  overvaluation. 

Judgment  having  gone  against  the  defendant,  he  insists, 
upon  this  appeal,  that  an  innocent  purchaser  of  stock  of  a 
corporation  organized  under  the  "  Manufacturing  Corporations 
Act,"  is  not  made  liable  for  the  debts  of  a  corporation  incurred 
after  the  filing  of  a  certificate  that  the  stock  has  been  fully 
paid  up,  by  proof  that  property  at  an  overvaluation  was 
accepted  in  payment  for  the  stock  of  the  company  by  the 
trustees,  with  full  knowledge  that  such  was  the  fact,  where  it 
also  appears  that  the  stockholder  purchased  without  knowledge 
of  the  fraud,  and  also  without  6uch  information  as  to  the  facts 
as  should  have  put  him  on  inquiry.  The  appellant  is,  how- 
ever, mistaken  in  his  assumption  that  this  question  is  before 
the  court.  It  was  not  raised  in  the  court  below.  Neither  on 
a  motion  to  dismiss  the  complaint  made  when  plaintiff  rested, 
nor  at  the  end  of  the  whole  trial,  was  the  question  presented. 
Nor  were  there  any  requests  to  charge  which  wrould  suggest 
to  the  mind  of  the  court  that  the  defendant  claimed  protec- 
tion as  a  good-faith  purchaser  of  stock,  as  against  a  creditor 
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of  the  corporation,  who  became  such  after  the  filing  of  the 
certificate  declaring  that  the  stock  of  the  company  had  been 
fully  paid.  Had  any  or  all  of  these  things  been  done,  there 
would  have  remained  the  further  difficulty  that  the  defendant 
omitted  to  show,  by  his  own  testimony,  or  otherwise,  that  when 
he  purchased  the  stock  he  was  in  fact  ignorant  of  the  alleged 
overvaluation  of  the  property  for  which  the  trustees  issued 
the  stock.  The  question  is  not,  therefore,  before  us  and  can- 
not be  considered. 

Exceptions  were,  however,  taken  to  the  admission  of  evi- 
dence against  the  objection  of  the  defendant,  which,  we  think, 
call  for  a  reversal  of  the  judgment.  Upon  the  question  of 
overvaluation  there  was  a  sharp  conflict  of  testimony.  John 
W.  Pitt,  who  seems  to  have  originated  the  idea  of  consolidat- 
ing the  lithographic  business  of  Willard,  Pitt  &  Moore  with 
the  printing  business  of  Goble  &  Vredenburg,  was  very 
emphatic  in  his  testimony  that  there  was  not  only  an  overvalua- 
tion of  the  property,  but  the  trustees  knew  of  it.  Goble  & 
Vredenburg  each  testified  that  the  presses,  machinery  and 
type,  together  with  the  good  will  of  their  business,  were  equal 
in  value  to  the  amount  of  the  stock  received  by  them,  and 
that  they  supposed  that  such  was  the  case  with  the  property 
and  good  will  of  the  business  of  Willard,  Pitt  &  Moore,  and, 
as  we  have  observed,  the  strain  of  the  case  as  it  was  presented 
to  the  court  was  whether  this  property  was  in  fact  deliberately 
overvalued  bv  the  trustees. 

The  witness  Pitt,  after  testifying  that  he  had  received  110 
shares  in  excess  of  the  valuation  of  the  property,  and  had 
given  twenty  of  the  shares  to  a  man  by  the  name  of  Hussey, 
whom  he  had  persuaded  to  buy  $5,500  worth  of  stock  at  par, 
was  asked :  "Q.  I  wish  you  would  state  how  it  came  that 
Hussey  received  20  shares  of  that  stock,  when  as  you  say,  you 
owned  the  property  for  which  it  was  issued  ?  "  To  this  the 
defendant  objected  as  immaterial  and  incompetent.  "Where- 
upon plaintiff's  counsel  stated  that  he  proposed  to  show  the 
conversation  between  Hussey  and  Pitt.  The  objection  was 
then  overruled  and  defendant  excepted. 
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The  witness  answered  in  substance  that  he  had  invited 
Hussey  to  look  the  plant  over  with  the  idea  of  investing  some 
money  ;  that  he  had  conceded  to  Hussey  20  shares  of  his 
stock  in  order  to  get  hirn  to  invest,  and  that  he  had  a  conver- 
sation with  him  on  the  subject.  Defendant  renewed  his 
objection  to  any  conversation  between  the  parties.  The 
objection  was  overruled  and  defendant  again  excepted. 

It  will  be  observed  that  the  fact  that  the  witness  had  giv*n 
Hussey  20  shares  of  the  6tock  which  he  had  received,  was 
testified  to  without  objection ;  but  as  against  the  mischief 
which  might  be  the  result  of  the  conversation  between  Pitt 
and  Hussey,  the  defendant  used  every  effort  to  protect  him- 
self.    And  as  the  result  shows,  wisely. 

The  witness  was  allowed  to  give  the  conversation,  however, 
and  it  will  quite  readily  appear  from  a  perusal  of  it  that  it 
could  not  have  been  otherwise  than  injurious  to  the  defendant. 

To  the  question,  "  What  was  said,  or  the  substance  of  it, 
according  to  your  best  recollection, "  the  witness  answered, 
"  Mr.  Hussey  insisted  that  there  was  water  in  the  statement 
that  we  had  made  to  him,  and  wanted  his  share  of  it  if  he 
invested  any  money,  wanted  his  share  of  the  watered  stock, 
and  in  order  to  get  him  to  invest  any  money,  I  divided  the 
water  I  had,  which  was  supposed  to  be  the  same  amount 
which  was  conceded  to  Goble  &  Vredenburg." 

It  is  difficult  to  imagine  a  more  harmful  answer  than  the 
one  given,  in  view  of  the  issue,  which  was  whether  there  was 
intentional  overvaluation.  The  word  "water"  used  in  con- 
nection with  the  issue  of  stock,  has  a  well-understood  meaning, 
and  as  here  used  it  conveyed  necessarily  to  the  minds  of  the 
jury  that  Pitt  and  Hussey  had  conducted  their  negotiations 
upon  a  basis  which  assumed  the  fact  to  be  that  110  shares  had 
been  issued  to  Pitt,  for  which  the  corporation  received  noth- 
ing whatever ;  that  preliminarily  Hussey  asserted  such  to  be 
the  fact  and  Pitt  admitted  it,  whereupon  negotiations  pro- 
ceeded upon  that  basis  to  a  successful  result  from  the  stand- 
point of  Pitt.  This  evidence  was  of  "course  unanswered,  for 
Hussey  was  not  present  at  the  trial,  and  it  is  quite  likely  that 
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the  tiling  testified  to  was  considered  by  the  jury  as  an  uncon- 
tradicted fact  of  importance,  for  it  was  received  by  the  court 
after  several  ineffectual  efforts  of  defendant  to  exclude  it.  It 
is  sufficient,  however,  to  call  for  a  reversal  of  the  judgment 
that  the  court  cannot  say  that  this  incompetent  evidence  did 
not  affect  the  result. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed,  etc. 


155    481 

Elizabeth  H.  Moore,  Appellant,  v.  John  A.  Potter,  Indi-  !  JjJ  Jf£ 
viduallv  and  as  Receiver  of  The  American  Lace  Manu-  167  410 
factoring  Company,  Respondent. 

1.  SXt.e — Vendor  as  Agent  op  Vendee  in  Making  a  Resale  on 
Breach  of  Contract.  To  say  that  the  vendor  of  personal  property 
becomes  the  agent  of  the  vendee  in  making  a  resale  of  property  which  the 
latter  refuses  to  accept  under  his  contract,  in  order  to  ascertain  the  amount 
of  damages,  is  to  be  regarded  at  most  as  a  mere  fiction  of  law,  and  the 
beneficial  title  does  not  pass  to  the  vendee. 

2.  Receivers  —  Refusal  to  Accept  Property  under  Contract. 
The  title  to  property  which  a  receiver  refuses  to  accept  and  pay  for  under 
the  contract  does  not  pass  to  the  receiver  so  as  to  preclude  the  veudor 
from  making  a  resale  of  the  property  without  leave  of  court,  in  order  to 
ascertain  the  amount  of  his  loss  by  breach  of  the  contract. 

3.  Resale  of  Property  on  Breach  of  Contract  by  Receiver  not 
Contempt.  The  resale  by  a  vendor,  to  fix  the  amount  of  his  damages  on 
the  refusal  of  a  receiver  of  the  vendee  to  receive  and  pay  for  the  prop- 
erty, is  not  a  disobedience  of  the  order  appointing  the  receiver  and  pro- 
hibiting the  transfer  of  any  of  the  property  of  the  vendee,  except  to 
deliver  it  to  the  receiver. 

Moore  v.  Potter,  87  Hun,  334,  reversed. 

(Argued  March  lo,  1898  ;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
26,  1895,  sustaining  defendant's  exceptions  to  a  verdict  in 
favor  of  plaintiff,  directed  by  the  court,  ordered  to  be  heard  in 
the  first  instance  at  General  Term,  and  granting  a  new  trial. 
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In  December,  1892,  Albert  S.  Moore,  the  plaintiff's  assignor, 
entered  into  an  executory  contract  with  the  American  Lace 
Manufacturing  Company  to  sell  it  fifty  thousand  pounds  of 
^yarn  at  twenty  cents  per  pound,  to  be  delivered  in  weekly 
shipments  of  four  thousand  pounds  each,  and  paid  for  by  notes 
.at  sixty  days. 

Weekly  deliveries  in  pursuance  of  the  contract  were  com- 
menced and  continued  until  June,  1893,  when,  in  conse- 
quence of  a  strike  at  its  mill,  the  corporation  requested  a 
temporary  discontinuance  of  shipments  under  the  contract. 
At  that  time  all  the  yarn  purchased  except  ten  thousand  one 
hundred  pounds  had  been  delivered  and  paid  for.  In  the  fol- 
lowing month  the  plaintiff's  assignor  wrote  the  corporation 
•calling  its  attention  to  the  fact  that  the  strike  had  ended,  and 
asking  for  advices  in  regard  to  further  shipments  of  yarn.  In 
.reply  the  corporation  stated  it  was  not  in  a  position  to  take  it 
.then,  but  would  notify  him  when  he  might  resume  them.  No 
such  notification  was  given,  but  on  the  sixth  of  November, 
1S93,  proceedings  for  a  voluntary  dissolution  of  the  company 
were  instituted,  and  the  defendant  was  appointed  its  temporary 
receiver  to  conduct  its  affairs  until  the  further  order  of  the 
court. 

Three  days  later  the  plaintiff's  assignor  wrote  the  defendant 
:asking  whether  he  was  in  a  position  to  take  the  yarn  and  pay 
for  it  according  to  the  terms  of  the  contract.  To  this  he 
replied :  "  As  receiver  I  am  not  in  a  position  to  receive  any 
more  yarn  under  your  contract."  Five  days  later  the  assignor 
notified  the  defendant  of  the  receipt  of  his  letter  declining  to 
receive  any  more  yarn  upon  the  contract,  and  stated  that  he 
would  be  obliged  to  sell  the  undelivered  portion  and  hold  him 
responsible  for  any  loss  he  might  sustain.  He  also  stated  that 
he  would  wait  four  days  to  receive  any  instructions  under 
which  the  defendant  might  desire  to  have  the  sale  made.  On 
the  twenty-second  of  that  month,  which  was  two  days  after 
the  expiration  of  that  time,  the  assignor  again  wrote  the 
•defendant  stating  that  his  letter  left  him  no  alternative  but 
to  protect  himself  by  a  sale  of  the  yarn  called  for  by  his  con- 
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tract,  and  that  he  would  give  the  defendant  notice  of  the  time 
and  place  of  the  sale.  That  notice  was  subsequently  given, 
and  the  remainder  of  the  yarn  was  sold.  Notice  of  the  time 
and  place  of  the  sale  was  duly  given,  and  the  sale  was  prop- 
erly advertised.  The  net  proceeds  were  $1,247:70,  while  the 
contract  price  was  $2,020,  thus  leaving  the  sum  of  $772.30  as 
the  amount  of  loss  sustained  by  the  plain  tiff's  assignor  by  rea- 
son of  the  defendant's  failure  to  fulfill  the  contract  made  by 
the  company.  The  property  was  purchased  by  Mr.  Whitte- 
more,  who  attended  the  sale  for  the  purpose  of  buying  it  for  the 
plaintiff's  assignor.  On  the  twentieth  of  November,  1893,  the 
latter  was  served  with  a  copy  of  the  order  appointing  the  defend- 
ant such  temporary  receiver,  which  contained  a  provision  enjoin- 
ing all  persons  from  collecting  any  of  the  debts  of  the  cor- 
poration, from  paying  out,  disposing  of  or  transferring  any  of 
its  property,  except  to  deliver  the  same  to  the  receiver,  and 
also  enjoined  all  the  creditors  of  the  company  from  commenc- 
ing suits,  issuing  executions,  or  levying  upon,  seizing  or  sell- 
ing, or  proceeding  in  such  actions  until  the  further  order  of 
the  court. 

On  March  5,  1894,  the  corporation  was  dissolved  by  a  final 
order  of  the  Supreme  Court,  and  the  defendant  was'  continued 
as  its  permanent  receiver.  He  advertised  for  claims  against 
the  corporation,  and  the  plaintiff's  assignor  duly  presented  a 
properly  verified  statement  of  the  claim  upon  which  this 
action  is  based.  The  defendant  wholly  ignored  it,  paid  the 
other  creditors  in  full,  and,  although  he  had  sufficient  money 
remaining  in  his  hands  to  pay  the  assignor's  claim,  refused  to 
do  so.  The  plaintiff  then  applied  for  and  obtained  leave  of 
the  court  to  bring  this  suit  against  the  defendant  as  receiver, 
and  this  action  was  commenced. 

At  the  conclusion  of  the  evidence  the  defendant  asked  the 
court  to  direct  a  verdict  in  his  favor  upon  the  ground  that  the 
plaintiff's  assignor  had  no  power  to  sell  the  property  without 
the  consent  of  the  court,  and  also  on  the  ground  that  the  sale 
was  collusive.  This  motion  was  denied.  Thereupon  the 
court  directed  a  verdict  for  the  plaintiff  for  $826.60,  and 
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ordered  the  exceptions  to  be  heard  in  the  first  instance  at  the 
General  Term.  The  case  subsequently  came  on  for  argument 
before  that  court,  which  sustained  the  defendant's  exceptions 
and  granted  a  new  trial. 

Albert  S.  "Moore  transferred  to  the  plaintiff  his  cause  of 
action  against  the  defendant,  and  the  claim  upon  which  it 
was  based.  She  was  thereupon  substituted  as  plaintiff  in  this 
action,  from  the  judgment  entered  upon  the  decision  of  the 
General  Term  the  present  plaintiff  appealed  to  this  court. 

R.  Burnham  Moffat  for  appellant.  Selling  the  undeliv- 
ered balance  of  the  yarn  "  for  account  of  whom  it  might  con- 
cern" was  not  a  violation  of  the  injunction  order,  inasmuch  as 
the  title  to  the  goods  sold  had  not  gone  out  of  the  plaintiff. 
(Anderson  v.  Head,  106  N.  Y.  333  ;  Riendeau  v.  Bullock, 
20  X.  Y.  Supp.  976;  Joyce  v.  Adams,  8  X.  Y.  291 ;  lie  In  v. 
Tupper,  52  X.  Y.  550;  Dustan  v.  Mc Andrew,  44  X.  Y.  72; 
Hay  den  v.  Demets,  53  X.  Y.  420  ;  Van  BrocMen  v.  SmeaUie, 
140  X.  Y.  70;  Mason  v.  Decker,  72  X.  Y.  599.)  Any  viola- 
tion of  the  order  which  plaintiff  may  have  been  guilty  of  was 
at  most  a  criminal  and  not  a  civil  contempt,  and,  therefore,  is 
not  available  as  a  defense.  (People  ex  rel.  v.  Oyer  db  Ter- 
miner, 101  X.  Y.  245  ;  People  ex  rel.  v.  McKane,  78  Hun,  160.) 
Before  a  civil  contempt  can  be  availed  of  as  an  affirmative 
defense  to  a  common-law  action,  the  fact  of  such  contempt 
must  have  been  adjudged  and  the  penalty  fixed.  (Code  Civ. 
Pro.  £§  14,  2266-2292;  Wolf  v.  Bnttner,  6  Misc.  Rep.  119; 
Dinsmoor  v.  C.  T.  Assn.,  14  X.  Y.  Supp.  676 ;  Boon  v. 
McGucken,  67  Hun,  251 ;  II.  31.  Co.  v.  Venner,  74  Hun, 
458 ;  Fiscfur  v.  Iiaab,  81  X.  Y.  235 ;  Hovey  v.  Elliott,  167 
U.  S.  409 ;  Walker  v.  Walker,  82  X.  Y.  262 ;  Brinkley  v. 
Brinkhy,  47  X.  Y.  40;  Way/and  v.  Tysen,  45  X.  Y.  282; 
Thompson  v.  E.  R.  R.  Co.,  45  X.  Y.  471.) 

Leopold  Walla  ch  for  respondent.  It  is  immaterial  that  the 
property  had  not  been  reduced  to  the  manual  possession  of  the 
plaintiff.    (Richards  v.  People,  81  111.  554  ;  Hazel rigg  v.  Bronr 
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augh,  78  Ky.  62,  63.)  Plaintiff  is  estopped  to  deny  the  title  of 
the  American  Lace  Manufacturing  Company  to  the  yarn.  His 
sale  of  the  yarn  was  in  effect  an  election  to  affirm  the  contract 
and  treat  the  yarn  as  the  property  of  the  company.  (Dustan 
v.  JIcAndrew,  44  N.  Y.  72;  Lewis  v.  Orieder,  i)l  N.  Y.  231; 
Hayden  v.  Demets,  53  X.  Y.  426 ;  Mason  v.  Decker,  72  X. 
Y.  595  ;  Van  Brocllen  v.  Smeallie,  140  N.  Y.  70  ;  144  X.  Y. 
72.)  The  objects  of  the  receivership  and  injunction  were  to 
maintain  the  affairs  of  the  company  in  statu  quo  and  to  pre- 
serve its  property  for  those  who  should  be  found  entitled  to 
them.  (Van-  Veghten  v.  Howland,  12  Abb'.  [X.  S.]  461; 
Lenox  v.  Xotrebe,  Hemp.  225  ;  Tat/lor  v.  P.  t£  R.  Ii.  Co.,  7 
Fed.  Rep.  381 ;  Latham  v.  Chafee,  7  Fed.  Rep.  525  ;  X.  P.  R. 
Co.  v.  City  of  Spokane,  52  Fed.  Rep.  428 ;  Richards  v.  Peo- 
ple, 81  111.  554;  Carson  v.  X.  Y.  T.  K  Co.,  74  Hun,  536.) 
The  pretended  sale  of  the  yarn  was  in  effect  a  proceeding  to 
foreclose  the  plaintiff's  equitable  lien  on  it,  and,  as  such,  a 
violation  of  the  injunction.  (Palmer  v.  Hand,  13  Johns. 
433;  Carlisle  w.  Kinney,  66  Barb.  363;  Xoe  v.  Gibson,  7 
Pac.  Rep.  411.)  The  rules  in  relation  to  punishment  for  con- 
tempt and  the  distinction  between  civil  and  criminal  contempts 
have  no  application  to  this  case.  (F.  Z.  d*  T.  Co.  v.  B.  cfi  J/. 
T.  Co.,  148  X.  Y.  315;  People  v.  C.  A.  L.  Ins.  Co.,  5  App. 
Div.  273;  P.  P.  Co.  v.  Salary,  43  Hun,  611.)  The  pre- 
tended sale  of  Wittemore  being  in  fact  only  colorable,  and 
the  plaintiff  having  been  the  real  purchaser,  that  sale  was 
absolutely  without  effect  upon  the  rights  of  the  parties, 
(Bryan  v.  Baldwin,  52  X.  Y.  232;  Duncomh  v.  X.  Y.,  H, 
db  X.  R.  R.  Co.,  84  X.  Y.  190  ;  Roach  v.  Duckworth,  95  X. 
Y.  391  ;  52  X.  Y.  232.) 

Martin,  J.  The  sole  ground  upon  which  the  General 
Term  reversed  the  determination  of  the  trial  court  and 
directed  a  new  trial  was,  that  the  plaintiff's  assignor,  having 
been  served  with  the  order  appointing  the  defendant  as 
receiver,  could  not  sell  the  property,  which  was  the  subject 
of  the  contract  of  purchase  and  sale,  without  leave  of  the 
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court  and  thereby  acquire  any  rights  against  the  defendant, 
but  that  he  was  guilty  of  a  contempt  in  making  the  sale, 
and,  therefore,  the  court  would  not  aid  him  to  reap  its  fruits. 
This  determination  is  based  alone  upon  the  defendant's  excep- 
tion to  the  refusal  of  the  trial  court  to  direct  a  verdict  in  his 
favor  upon  the  grounds  :  1.  That  the  plaintiffs  assignor  had 
no  power  to  sell  the  property  without  the  consent  of  the 
court,  and,  2.  That  the  sale  was  collusive.  No  effect  was 
given  to  the  last  ground  by  the  court  below.  It  is  plain  that 
the  evidence  was  insufficient  to  justify  a  direction  of  a  verdict 
in  favor  of  the  defendant  upon  the  ground  that  the  sale  was 
collusive.  Nor  was  it  sufficient  to  authorize  the  submission 
of  that  question  to  the  jury.  , 

Therefore,  the  only  question  involved  on  this  appeal  is  that 
upon  which  the  General  Term  based  its  decision.  It  is  well 
established  by  the  decisions  of  this  court  that  a  vendor  of 
personal  property,  when  the  vendee  has  declined  to  take  the 
property  and  pay  for  it,  ordinarily  }ias  the  choice  of  any 
of  three  methods  to  indemnify  himself  against  loss :  1.  He 
may  store  or  retain  the  property  for  the  vendee  and  sue 
him  for  the  entire  purchase  price  ;  2.  He  may  sell  the  prop- 
erty and  recover  the  difference  between  the  contract  price 
and  the  price  obtained  upon  a  resale;  or,  3.  He  may  keep 
the  property  as  his  own,  and  recover  the  difference  between 
the  market  value  at  the  time  and  place  of  delivery  and 
the  contract  price.  (Dustan  v.  Mc Andrew,  44  N.  Y.  72, 
78;  Lewis  v.  Greidtr,  51  N.  Y.  231,  237;  Hayden  v. 
Demets,  53  N.  Y  426,  431 ;  Cahen  v.  Piatt,  69  N.  Y.  348, 
352 ;  Mason  v.  Decker,  72  N.  Y.  599 ;  Quick  v.  Wheeler,  78 
N.  Y.  305 ;  Porter  v.  Wonnser,  94  N.  Y.  431,  442 ;  Ithaca 
Agricultural  Works  v.  Eggleston,  107  N.  Y.  272,  276 ;  Tut- 
hill  v.  Skidmore,  124  N.  Y.  148,  154;  Van  BrocUen  v. 
Smeallie,  140  N.  Y.  70.)  The  plaintiff's  assignor  sought  to 
avail  himself  of  the  second  method,  by  selling  the  property 
at  the  best  price  he  could  obtain  and  then  recovering  of  the 
defendant  the  difference  between  the  price  thu6  obtained  and 
the  contract  price. 
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It  is  to  be  observed  that  in  many  of  the  cases  cited  it  has- 
been  said  that  in  thus  selling  the  property  the  vendor  acts  as 
the  agent  of  the  vendee  for  that  purpose.  Clearly,  the  use 
of  the  words  "  as  agent  of  the  vendee  "  was  not  intended  as  a. 
determination  that  the  relation  between  the  parties  was  that: 
which  ordinarily  exists  between  a  principal  who  owns  prop- 
erty and  an  agent  who  may  be  authorized  to  manage  or  sell 
it.  But  it  is  a  general  expression  which  has  been  somewhat 
inaccurately  used  to  define  the  right  of  a  vendor  to  make  a, 
resale  and  hold  the  vendee  responsible  for  his  loss.  It  i& 
quite  manifest  that  a  resale  made  under  such  circumstances  is> 
not  made  by  the  vendor  strictly  as  the  agent  of  the  vendee,, 
but  he  acts  for  himself  in  disposing  of  the  property  for  the 
purpose  of  ascertaining  the  actual  damages  he  may  sustain.. 
Doubtless  in  making  it  the  vendor  would  be  bound  to  sell 
within  a  reasonable  time,  to  exercise  good  faith  to  effect  a  sale 
at  the  best  price  he  could  obtain,  to  follow  any  proper  instruc- 
tions the  vendee  might  give  as  to  the  time  and  manner  in 
which  it  should  be  made,  and  to  give  credit  upon  the  contract 
price  for  the  amount  received.  His  duties  in  making  the  sale 
may,  in  some  respects,  resemble  those  of  an  agent,  and  thus 
the  expression  that  he  acts  "  as  the  agent  of  the  vendee  "  has 
arisen.  That  he  owes  the  vendee  the  duty  to  thus  conduct 
the  sale  is  clear,  but  that  his  acts  in  making  it  can  be  prop- 
erly regarded  as  the  acts  of  an  agent,  as  that  word  is  gener- 
ally understood,  is  quite  otherwise.  Surely  the  fact  that  a 
vendor  might  seek  this  remedy  against  an  insolvent  or  doubt- 
ful vendee,  would  not  confer  upon  the  latter  such  a  title  as 
would  enable  him  to  demand  and  hold  the  property  without 
complying  with  the  terms  of  the  contract.  To  say  then  that 
the  vendor  becomes  the  agent  of  the  vendee  in  making  the 
sale  is  not  quite  correct,  and  is  to  be  regarded  at  most  as  a 
mere  fiction  of  law,  and  the  beneficial  title  does  not  pass  to 
the  vendee. 

The  first  case  in  this  state  which  has  come  to  our  notice 
relating  to  this  subject  is  Sands  v.  Taylor  (5  Johns.  395).  In 
that  case  the  right  to  make  a  resale  and  hold  the  vendee. 
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responsible  for  the  difference  between  the  contract  price  and 
the  amount  received  upon  a  resale  was  considered  and  held  to 
exist  by  a  unanimous  court.  Several  opinions  were  written. 
Some  of  the  judges  expressed  the  view  that,  after  a  vendee 
had  refused  to  accept  the  property,  the  vendor  became  a  trus- 
tee or  agent  by  necessity  to  sell  the  property,  but  that  the 
exercise  of  the  right  to  sell  was  not  a  waiver  of  his  rights 
under  the  contract.  Others  based  this  right,  not  upon  any 
principle  of  agency,  but  upon  the  existence  of  a  common 
usage,  which  was  said  to  be  convenient  and  reasonable  and 
should  be  sustained  bv  the  courts.  While  the  court  nuani- 
mously  held  that  the  right  of  resale  existed,  there  was  some 
difference  of  opinion  as  to  the  precise  language  which  should 
be  employed  in  describing  that  right,  or  the  principle  upon 
which  it  was  founded,  some  holding  that  it  existed  by  virtue 
of  a  common  usage  which  was  sanctioned  bv  the  courts,  while 
others  were  of  the  opinion  that  the  vendor  became  an  agent 
of  the  vendee  by  necessity.  It  is  quite  obvious  that  the  lan- 
guage employed  in  that  case  has  led  to  the  use  of  the  words 
"as  agent  for  the  vendee"  in  stating  this  rule  in  subsequent 
cases.  When,  however,  we  consider  the  manner  in  which  the 
use  of  this  phrase  arose  and  the  sense  in  which  it  was  used, 
it  becomes  quite  apparent  that  it  was  employed  merely  for 
the  purpose  of  briefly  describing  the  right  which  a  vendor 
possessed  to  make  a  resale.  It  is  clear  that  the  court  in  that 
case  did  not  hold,  or  intend  to  hold,  that  the  general  relation 
of  principal  and  agent  existed  between  the  parties.  But  even 
if  it  could  be  regarded  as  proper  in  such  a  case  to  define  the 
position  of  a  vendee  as  that  of  an  agent  by  necessity,  yet, 
when  the  sense  in  which  the  term  is  used  is  understood,  it  is 
plain  that  it  is  not  to  be  regarded  as  an  assertion  that  the  vendee 
becomes  the  absolute  owner  of  the  property  by  the  act  of  the 
vendor  in  thus  seeking  to  establish  the  amount  of  his  actual  loss. 
It  would  be  manifestlv  unjust  to  hold  that  in  such  a  case  the 
title  passed  to  a  vendee,  and  that  the  vendor  could  not  adopt 
this  method  of  reducing  the  amount  of  his  damage,  and  ascer- 
taining the  precise  amount  of  his  loss,  without  assuming  the 
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risk  which  might  follow  if  the  title  actually  passed  to  the 
vendee  without  payment,  upon  the  vendor's  election  to  pursue 
that  method  of  idemnifying  himself.  Moreover,  even  if  it 
could  be  said  that  the  title  passed  to  the  vendee,  still  the  vendor 
would  retain  his  lien  for  the  purchase  price  that  could  be  fore- 
closed by  a  sale,  and  which  would  continue  in  the  vendor  not 
only  the  right  of  possession,  but  the  right  to  sell  and  hold  the 
defendant  for  any  deficiency  that  might  arise.  Although  a 
vendor  may  elect  to  pursue  that  method  of  indemnifying  him- 
self against  loss,  the  title  still  remains  in  him  to  an  extent 
which  would  prevent  the  vendee  from  demanding  or  recover- 
ing the  property  sold  without  complying  with  the  provisions 
of  the  contract.  Therefore,  the  General  Term  erred  in  hold- 
ing that  the  title  to  this  property  passed  to  the  receiver,  so 
that  the  vendor  was  unauthorized  to  pursue  that  method  of 
ascertaining  the  amount  of  the  loss  for  which  the  defendant 
should  be  held  responsible  without  the  consent  of  the  court. 
It  is  true  that  it  has  been  held  bv  this  court  that  a  sale  of 
property  under  an  execution  without  leave  of  the  court,  while 
the  property  is  in  the  possession  of  a  receiver,  is  illegal  and 
void,  although  the  levy  was  made  before  his  appointment. 
(  Walling  v.  Miller,  108  X.  Y.  173.)  In  that  case  it  was  said 
that  persons  having  liens  upon  property  had  no  right  to  inter- 
fere with  its  possession  by  a  receiver  without  the  authority  of 
the  court,  and  thus  dissipate  it  and  deprive  the  court  of  juris- 
diction to  administer  it.  It  is,  however,  no  authority  to  sus- 
tain the  doctrine  involved  in  the  determination  of  the  General 
Term.  In  the  case  at  bar  the  receiver  had  no  possession  nor 
right  of  possession,  and  no  title  to  the  property  in  question, 
but  had  only  the  right  to  receive  the  property  purchased  by 
the  corporation  upon  paying  the  agreed  price.  No  fund  or 
property  that  had  passed  into  the  hands  of  the  receiver  was 
attempted  to  be  disposed  of  or  sold.  The  property  had  never 
come  into  the  possession  or  fallen  within  the  jurisdiction  of 
the  court  appointing  him.  It  continued  the  property  of  the 
plaintiff's  assignor,  subject  only  to  the  power  of  the  receiver 
to  take  it  upon  paying  the  consideration.     The  right  to  do  so 
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he  absolutely  declined  to  exercise.  When  he  did  that,  the 
plaintiff's  assignor  was  entitled  to  recover  the  damages  which 
he  sustained  by  reason  of  a  breach  of  the  contract.  One  of 
the  methods  of  ascertaining  their  amount  was  a  resale  of  the 
property.  This  was  the  method  pursued.  The  defendant  was 
given  notice  of  the  time  and  place  of  sale,  and  had  every 
opportunity  to  protect  any  interest  which  the  corporation  or 
he,  as  receiver,  had.  The  result  of  the  stfle,  as  well  as  its 
purpose,  was  to  ascertain  and  establish  the  amount  of  damages 
the  plaintiff's  assignor  in  fact  sustained. 

Moreover,  that  the  doctrine  of  the  Walling  case  has  no 
application  here  is  clearly  established  by  the  decision  of  this 
court  in  Varnum,  v.  Hart  (119  N.  Y.  101).  In  that  case  it 
was  claimed  by  a  receiver  that  a  sale  of  the  property  of  the 
corporation  under  an  execution  after  his  appointment  was  abso- 
lutely void,  but  this  court  held  that,  as  the  sheriff  had  seized 
the  property  and  had  it  in  his  possession  at  the  time  of  the 
appointment  of  the  receiver,  the  sale  was  not  void,  but  at  most 
should  be  held  simply  voidable. 

It  appears  to  us  that  there  is  no  question  of  contempt  in 
this  case.  No  right  of  possession  in  the  receiver  was  disturbed, 
and  the  plaintiff's  assignor  only  asserted  a  legal  right  which  he 
possessed  as  to  the  property.  Its  resale  was  but  the  assertion 
of  that  right,  and  cannot  be  properly  held  to  be  illegal  and 
void  on  the  ground  that  leave  of  the  court  was  not  first 
obtained.  In  discussing  a  similar  question  in  Chautauque 
Bank  v.  Risley  (19  N.  Y.  369,  376),  Comstock,  J.,  said :  "It 
may  be  that  the  creditor  should  ask  leave  of  the  Court  of 
Chancery  before  he  proceeds  to  sell,  or  that  the  purchaser 
acquiring  the  title  should  make  a  like  application  before  he 
brings  his  ejectment.  If,  however,  he  fails  to  do  so,  the  ques- 
tion is  merely  whether  the  court  will  consider  him  in  contempt 
and  punish  him  accordingly.  The  sale  itself  is  but  the  asser- 
tion of  a  legal  right,  and  it  cannot  be  illegal  and  void  on  the 
ground  that  the  leave  of  an  equitable  tribunal  is  not  first  asked 
and  obtained."  Hence,  it  would  seem  that  even  if  the  plain- 
tiffs assignor  was  guilty  of  contempt,  yet  as  the  rights  which 
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he  pursued  were  legal,  the  fact  that  he  failed  to  obtain  the 
consent  of  the  court  did  not  render  his  action  void.  While 
the  order  appointing  the  defendant  as  receiver  of  the  corpora- 
tion enjoined  all  persons  having  notice  from  transferring  any 
of  its  property,  except  to  deliver  it  to  him,  still  it  is  manifest 
that  the  corporation  had  no  such  possession  of,  or  title  to,  the 
property  in  question  as  would  make  a  resale  of  it  by  the  ven- 
dor a  disobedience  of  that  order. 

We  think  the  learned  General  Term  erred  in  sustaining  the 
exceptions  and  directing  a  new  trial ;  that  its  order  should  be 
reversed  and  judgment  is  ordered  to  be  entered  for  the  plaintiff 
on  the  verdict  of  the  jury,  with  costs  to  the  appellant  in  all 
the  courts. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting. 

Order  reversed,  etc. 

The  People  of  the  State  of  New  York  ex  rel.  John  Lard- 
ner and  John  Lardner,  Appellants,  v.  Samuel  A.  Carson,. 
Respondent. 

1.  Elections  —  Voter's  Election  District  —  Constitutional  Pro- 
hibition of  Voting  Elsewhere.  The  word  "  elsewhere,"  in  the  consti- 
tutional provision  that  an  elector  must  vote  "in  the  election  district  of 
which  he  shall  at  the  time  he  a  resident,  and  not  elsewhere  "  (Const,  art.  2, 
§  1),  means  some  other  election  district  polling  place  than  that  for  the 
election  district  in  which  the  voter  resides. 

2.  Polling  Place  for  District.  All  that  the  Constitution  requires  is 
that  the  elector  must  vote  at  the  polling  place  designated  by  law  for  cast- 
ing the  vote  of  the  district  where  he  resides,  and  the  validity  of  his  vote 
is  not  affected  by  the  circumstance  that  the  place  is  located  outside  the 
boundary  line  of  the  district.  When  he  does  that,  he  votes  in  the  district, 
of  his  residence  and  not  elsewhere,  within  the  purview  of  the  Constitution. 

3.  Polling  Place  for  Town  in  City — Power  of  Legislature  to 
Authorize.  A  polling  place  in  a  city  for  a  town  outside  the  city,  at 
which  residents  of  the  town  only  and  not  residents  of  the  city  arc  allowed 
to  vote,  can  be  established  or  authorized  by  the  legislature;  this  is  not 
prohibited  by  the  constitutional  provision  that  an  elector  must  vote  "in 
the  election  district  of  which  he  shall  at  the  time  be  a  resident,  and  not 
elsewhere." 

People  ex  rel.  Lardner  v.  Carson,  86  Hun,  617,  affirmed. 


(Submitted  March  15,  1898;  decided  April  19,  1898.) 
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Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  June 
27,  1895,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Circuit,  a  jury  having 
been  waived. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinions. 

Washington  II.  Ransom  for  appellants.  So  much  of  sec- 
tion IS  of  title  9  of  chapter  305  of  Laws  of  1865,  and  section 
269  of  chapter  120  of  Laws  of  1880,  as  authorize  the  inhabit- 
ants of  the  town  of  Lockport  to  vote  at  general  elections  at 
polling  places  situated  in  the  city  is  repugnant  to  the  spirit 
and  letter  of  article  2,  section  1,  of  the  State  Constitution. 
(People  e.r  rel.  v.  Bd.  Canvassers*  129  X.  Y.  394 ;  People  ex 
rel.  v.  Pease,  27  X.  Y.  45  ;  Williams  v.  Potter,  3  X.  E.  Rep. 
729;  Chase  v.  Millar,  41  Penn.  St.  403 ;  L.  1865,  ch.  365; 
Matter  of  El.  Inspect.,  2  Penn.  Dist.  Reps.  299 ;  Peard  v. 
State*  51  X".  W.  Rep.  828.)  The  clause  in  question  is  uncon- 
stitutional, being  repugnant  to  section  16  of  article  3  of  the 
Constitution.  (People  v.  O'Brien,  38  XT.  Y.  193 ;  Ilvher  v. 
People,  49  X".  Y.  132;  People  es  rel.  v.  Hills,  35  X.  Y. 
449;  Astor  v.  Arcade  R.  Co.,  113  X.  Y.  93;  Johnston 
v.  Spicer,  107  X.  Y.  185 ;  Tintjue  v.  T7/.  of  Port  Chester,  101 
X.  Y.  294;  Cose  v.  State,  144  X.  Y.  396,  408;  Matter  of 
Sacl'ett,  D.  A  D<>  G.  Sts.,  74  X".  Y.  95.)  Eveu  if  the  clause 
in  question  be  held  not  obnoxious  to  the  Constitution,  it  was 
repealed  by  chapter  680  of  the  Election  Law  of  1892.  (Peo- 
ple es  rel.  v.  Bd.  Canvassers,  129  X.  Y.  395  ;  L.  1890,  ch.  262, 
§  45 ;  Matter  of  City  of  Buffalo,  1 8  X.  Y.  Supp.  771 ;  Matter 
of  X.  V.  Inst.,  121  X\  Y.  234;  Matter  of  Dohson,  146  X.  Y. 
357;  Matter  of  W.  S.  A.  cfr  P.  R.  R.\o.,  115  X.  Y.  442; 
Herman  v.  Pinl'my,  81  X.  Y.  Ill  ;  D.  cfc  L.  P.  R.  Co.  v. 
Alhn%  16  Parb.  15 ;  People  v.  G.  A  S.  T.  Co.,  98  X.  Y.  67 ; 
Cromwell  v.  Maclean,  123  X.  Y.  474,  484;  Anderson  v. 
Andrrsmu  112  X.  Y.  1<>4,  111.)  The  fact  that  the  town  peo- 
ple had  their  polling  places  and  have  voted  within  the  city 
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since  1865,  does  not  help  the  defendant.  (People  ex  rel.  v. 
Allen,  42  X.  Y.  378  ;  People  ex  rel,  v.  Thacher,  55  X.  Y.  525  ; 
People  ex  rel.  v.  Pease,  27  X.  Y.  45  ;  People  v.  Cook,  S  X.  Y. 
67;  People  ex' rel.  v.  Van  S/yck,  4  Cow.  297.)  That  the 
voters  of  the  town  of  Lockport  might  be  disfranchised  should 
have  no  effect  on  the  decision.  (People  ex  rel.  v.  Bd.  Can- 
vassers, 129  X.  Y.  360  ;  People  ex  rel.  v.  Bd.  Canvassers, 
129  X.  Y.  395;  People  ex  rel.  v.  Pease,  27  X.  Y.  45.  56; 
Mont  (joinery  v.  Odell,  67  Hun,  169.)  The  fact  that  the  term 
has  expired  and  the  defendant  is  out  of  office  should  not 
deprive  the  plaintiffs  of  a  decision  of  the  case.  (People  ex 
rel.  v.  Loom  is,  8  Wend.  396 ;  People  ex  rel.  v.  Seaman,  5 
Den.  409 ;  People  ex  rel.  v.  Pease,  27  X.  Y.  45  ;  Matter  of 
South  Market  St.,  67  Hun,  594 ;  Stuart  v.  Palmer,  74  N. 
Y.  183.) 

Charles  Hichey  for  respondent.  Chapter  365  of  the  Laws 
of  1865,  and  chapter  120  of  the  Laws  of  1886,  are  not  in  vio- 
lation of  section  1  of  article  2  of  the  State  Constitution.  (L. 
1847,  ch.  240,  §15;  L.  1892,  ch.  6S0,  §  8;  Dillon  on  Miin. 
Corp.  [3d  ed.]  214-216 ;  Xorth  Hempstead  v.  Hempstead, 
2  Wend.  109 ;  Ex  parte  MeCollum,  1  Cow.  563 ;  People  v. 
Morrell,  21  Wend.  563;  L.  1894,  ch.  639;  People  ex  rel.  v. 
Dayton,  55  X.  Y.  367  ;  People  v.  Stephens,  13  Hun,  22  ;  Peo- 
ple v.  Wilmerding,  42  X.  Y.  S.  R.  143  ;  Matter  of  Lorilhwd, 
36  X.  Y.  S.  R.  231 ;  Matter  of  Comstock,  25  X.  Y.  8.  R.  616 ; 
Matter  of  W.  S.  A.  cfr  P.  li.  R.  Co.,  115  X.  Y.  447;  Easton 
v.  Pickersgill,  55  X.  Y.  310.)  Appellant's  contention  that  the 
clause  in  the  charter  of  the  city  of  Lockport  permitting  the 
inhabitants  of  the  town  of  Lockport  to  hold  their  town  meet- 
ings and  general  elections  within  the  city  is  unconstitutional, 
in  that  it  does  not  meet  the  requirements  of  article  3  of  section 
16  of  the  Constitution,  is  without  force.  (Matter  of  Knaust, 
101  X.  Y.  194 ;  People  ex  rel.  v.  Briggs,  50  X.  Y.  553 ; 
Matter  of  Mayer,  50  X.  Y.  504;  Matter  of  Dept.  of  Public 
Parks,  S6  X.  Y.  437;  Matter  of  Upson^Sd  X.  Y.  67;  Bd. 
Water  Comrs.  v.  I) wight,  101  X.  Y.  9;  Van  Brunt  v.  Town 
of  Flatbush,  128  X.  Y.  50 ;  W.  I.  B.  Co.  v.  Town  of  Attica, 
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119  N.  Y.  204 ;  Matter  of  Mayor,  etc.,  99  N.  Y.  569 ;  Dillon 
on  Mun.  Corp.  [3d  ed.]  214-216;  North  Hempstead  v. 
Hempstead,  2  Wend.  109 ;  Ex  parte  McCoUum,  1  Cow.  550 ; 
People  v.  Morrell,  21  Wend.  563.)  Appellant's  contention, 
that  the  clause  in  question  was  repealed  by  chapter  680  of  the 
Laws  of  1892,  is  without  force  for  the  reason  that  section  168 
of  said  chapter  specifies  what  laws  are  thereby  repealed,  and 
does  not  include  the  acts  authorizing  the  town  elections  to  be 
held  in  the  city.  ( Mark  v.  The  State,  97  N.  Y.  572 ;  Van 
Denburgh  v.  Vil.  of  Greenbush,  66  N.  Y.  1 ;  Matter  of 
Comrs.  Central  Park,  50  N.  Y.  493 ;  People  v.  Quigg,  59 
N.  Y.  83 ;  Matter  of  Brown  v.  Duane,  60  Hun,  98 ;  People 
ex  rel.  v.  Myers,  33  N.  Y.  S.  R.  18 ;  Buffalo  C.  Assn.  v.  City 
of  Buffalo,  118  N.  Y.  61 ;  Aldinger  v.  Pugh,  57  Hun,  181 ; 
Bergman  v.  Wolff,  33  N.  Y.  S.  R.  499.)  The  judgment  should 
be  affirmed  for  the  further  reason  that  plaintiffs  are  estopped 
from  claiming  that  the  votes  of  the  electors  of  the  town  of 
Lockport  are  nullities  and  should  not  be  counted.  {People  v. 
Flanagan,  66  N.  Y.  237 ;  Bigelow  on  Estoppel,  276 ;  Carver 
v.  Astor,  4  Pet.  187 ;  Penrose  v.  Griffith,  4  Binn.  231 ;  Nieto 
v.  Carpenter,  7  Cal.  527 ;  Morgan  v.  Itallett,  27  Ala.  699 ; 
Matter  of  Cooper,  93  N.  Y.  507 ;  Embury  v.  Conner,  3  N. 
Y.  511 ;  Busk  v.  Soutter,  67  Barb.  371 ;  Anderson  v.  ReiUy,  \ 

66  N.  Y.  189.)  The  judgment  should  be  affirmed  for  the 
reason  that  the  term  of  office  which  is  in  dispute  expired 
more  than  a  year  ago,  so  that  respondent  cannot  be  ousted 
therefrom.  (Matter  of  Mantling,  139  N.  Y.  446  ;  People  ex 
rel.  v.  Com.  Council  of  Troy,  82  N.  Y.  575 ;  Bryant  v. 
Thompson,  128  K.  Y.  426  ;  People  ex  rel.  v.  Phillips,  67  N.  I 

Y.  582 ;  People  ex  rel.  v.  Walter,  68  N.  Y.  408.)  The  judg- 
ment should  be  affirmed  for  the  further  reason  that  neither 
the  Constitution  nor  the  statutes  of  the  state  provide  that  an 
election,  in  other  respects  regular,  6hall  be  void  because  not 
conducted  within  the  territorial  limits  of  the  district  for  which  i 

it  is  held,  or  because  there  mav  be  some  doubt  as  to  whether 
it  was  held  in  such  district  or  out  of  it.  {Ex  parte  Heath,  3 
Hill,  42.) 
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O'Brien,  J.  The  purpose  of  this  action  was  to  oust  the 
defendant  from  the  office  of  superintendent  of  the  poor  of 
the  county  of  Niagara,  and  to  install  in  that  office  the  relator, 
who  is  the  real  plaintiff  in  the  action.  The  relator  claims 
that  he  was  elected  to  that  office  at  the  general  election  held 
in  November,  1892,  and  that  the  defendant  is  an  intruder. 
The  term  of  the  office  has  long  6ince  expired,  and  all  the  effect 
our  decision  can  have  is  possibly  to  lay  the  foundation  of 
another  suit  by  the  relator  for  the  salary. 

There  is  no  dispute  about  the  facts.  Of  the  votes  cast  at  the 
election  the  defendant  received  a  majority  of  eight,  and  it 
may  be  assumed  that  the  closeness  of  the  vote  is  what  pro- 
voked this  litigation.  There  is  no  claim  that  any  fraud  or 
wrong  was  committed  by  any  one.  It  is  not  even  suggested 
that  any  one  voted  for  the  defendant  that  was  not  entitled  to 
vote,  or  that  any  one  was  prevented  from  voting  for  the  relator 
who  desired  so  to  vote. 

The  contention  of  the  relator  is  based  upon  about  as  nar- 
row a  point  as  ever  before  entered  into  a  contest  for  a  public 
office.  The  total  vote  for  the  office  was  13,502,  of  which  the 
defendant  received  6,755  and  the  relator  6,747.  But  of  this 
total  vote  514  votes  were  cast  in  the  town  of  Lockport,  and 
the  relator's  whole  case  rests  upon  the  proposition  that  these 
votes  were  illegal  and  void.  It  is  admitted  that  every  one  of 
them  was  cast  by  a  qualified  elector  residing  in  that  town,  and 
that  178  of  them  were  cast  and  counted  for  the  relator.  But 
since  336  of  them  were  cast  and  counted  for  the  defendant, 
that  is  supposed  to  be  the  weak  point,  and  the  only  weak 
point,  in  his  title  to  the  office.  The  only  objection  made,  or 
that  it  is  possible  to  make,  to  these  votes  is  that  they  were  cast 
at  the  regular  polling  places  provided  by  law  for  the  electors 
of  the  town*  to  vote,  outside  the  boundary  lines  of  the  town, 
and  within  the  limits  of  the  city  of  Lockport.  The  relator's 
contention  may  be  stated  in  a  form  still  more  simple.  He 
insists  that  the  legislature  has  no  power  to  establish  or  author- 
ize a  polling  place  for  an  election  district  beyond  the  boundary 
line  of  the  district,  though  where  the  boundaries  shall  be  and 
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when  and  how  changed  is  a  matter  wholly  in  the  power  and 
discretion  of  the  legislature.  Of  course  the  argument  applies 
to  a  polling  place  located  a  few  feet  from  the  boundary  line 
of  the  town  or  district,  and  in  another  town  or  district,  with 
as  much  force  as  if  located  a  mile  outside.  The  extent  of  the 
deviation  cannot  be  important. 

Before  discussing  the  legal  merits  of  the  relator's  conten- 
tion, it  may  be  well  to  take  a  view  of  what  may  be  called  its 
moral  aspect.  The  514  electors  of  the  town  of  Lockport  that 
the  relator  insists  voted  illegally,  voted  at  the  same  place  that 
all  the  voters  of  that  town  have  voted  for  thirty-three  vears. 
They  all  committed  a  felony  if  his  contention  be  correct,  to 
which  they  have  no  legal  answer,  since  they  knew  all  the  facts 
and  are  presumed  to  have  known  the  law.  The  electors  of 
the  town  have  been  doing  the  same  thing  for  over  thirty  years. 
Their  illegal  votes  may  have  determined  the  presidency  in  1884, 
and  they  certainly  have  elected  or  contributed  to  the  election 
since  18G5  of  members  of  Congress,  state  officers,  members 
of  both  houses  of  the  legislature  and  county  officers,  some  or 
all  of  whom  must  have  been  usurpers  like  the  defendant. 
This  is  the  necessary  effect  and  consequence  to  which  the 
relator's  contention  plainly  points. 

It  is  hardly  necessary  to  say  that  such  a  position,  before  it 
can  receive  the  approval  of  any  court,  must  be  sustained  upon 
legal  grounds  that  are  unanswerable,  since  no  one  can  claim 
for  it  the  slightest  element  of  equity  or  justice.  But  when  we 
examine  the  legal  grounds  upon  which  the  relator's  claim  is 
based,  the  case  will  be  found  to  be  as  weak  in  that  respect  as 
it  is  in  all  its  moral  aspects. 

We  are  told  that  the  Constitution  enacts  that  the  elector 
must  vote  "  in  the  election  district  of  which  he  shall  at  the 
time  be  a  resident  and  not  elsewhere."  So  it  does  ;  but  what 
is  an  election  district  and  by  what  power  is  it  made,  changed 
or  abolished  ?  The  Constitution  has  left  all  that  to  the  legis- 
lature, and,  hence,  an  election  district  is  just  what  the  legisla- 
ture chooses  to  make  it.  In  this  respect  it  is  supreme.  It 
may  say  that  the  district  shall  be  small  or  large,  with  such 
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territory  as  it  thinks  proper,  and  may  even  locate  the  polling 
places  according  to  its  own  judgment  and  discretion.  These 
details  are  sometimes  delegated  to  local  authorities,  but  it  can 
confer  no  power  upon  them  that  it  does  not  possess  itself.  If 
the  district  is  so  situated  that  there  is  no  convenient  place 
within  it  to  hold  an  election,  there  is  nothing  in  the  Constitu- 
tion that  prohibits  the  legislature  from  authorizing  the  local 
authorities  to  locate  the  polling  place  on  the  other  side  of  the 
imaginary  line  which  bounds  the  district,  where  there  may  be 
such  a  place.  In  a  word,  the  whole  subject  of  creating  elec- 
tion districts  and  locating  the  polling  places  where  the  resi- 
dents of  the  district  may  vote,  is  with  the  legislature,  and  it 
may  lawfully  delegate  this  power  to  local  authorities. 

Bearing  all  this  in  mind,  we  may  recall  the  facts  of  this 
case  in  order  to  see  how  much  of  substance  there  is  in  the 
relator's  contention.  The  town  of  Lockport  is,  and  ever  since 
the  year  1824  has  been,  one  of  the  regularly  organized  towns 
of  Niagara  county.  Five  years  later  a  village  was  organized 
in  the  center  of  the  town,  but  the  village  still  remained  a  part 
of  the  town,  and  the  polling  places  for  all  the  voters  of  the 
town  were,  on  account  of  convenience  of  central  location, 
established  in  the  village.  This  state  of  things  continued 
until  1865,  when  the  village  grew  to  be  a  city  and  was  incor- 
porated as  such  by  chapter  365  of  the  Laws  of  that  year. 
The  territory  of  the  village  was  somewhat  enlarged  in  the 
creation 'of  the  new  city,  but  the  town  was  still  left  with  ter- 
ritory surrounding  the  city  on  all  sides.  The  charter  contained 
this  provision :  "  The  town  meetings  and  general  election  of 
the  inhabitants  of  the  town  of  Lockport,  as  hereby  consti- 
tuted, may  be  held  at  such  places  in  the  city  of  Lockport  as 
the  supervisor  of  said  town  and  mayor  of  said  city  may 
appoint,  with  the  same  force  and  effect  as  if  held  in  said 
town."  (Laws  of  1865,  ch.  365,  tit.  9,  §  18.)  What  remained 
•  of  the  town  was  divided  into  two  election  districts,  and  the 
mayor  and  supervisor  have  ever  since  designated  the  place  or 
room  within  the  city  where  the  electors  of  the  town  should 
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vote  at  town  meetings  and  general  elections.  In  pursuance 
of  this  designation  the  514  electors  of  the  town,  whose  votes 
are  challenged  in  this  action,  registered  and  voted  in  the  room 
provided  for  that  purpose  by  the  mayor  and  supervisor,  and  it 
is  claimed  now  that  there  is  something  in  the  Constitution 
which  renders  their  votes  thus  cast  absolutely  void,  and  that  is 
the  whole  of  the  plaintiffs'  case. 

It  should  be  observed  that  these  electors  residing  in  the 
town  outside  the  city  limits  did  not  vote  at  the  polls  of  any 
election  district  in  the  city  of  Lockport.  The  supervisor  of 
the  town  had  nothing  to  do  with  the  city  election  districts  or 
polling  places.  All  that  was  regulated  by  the  city  authorities 
themselves,  and  the  polling  place  for  the  town  was  entirely 
unconnected  with  any  polling  place  for  the  city.  At  the  place 
in  the  city  designated  for  receiving  the  votes  of  the  residents 
of  the  town,  no  elector  residing  in  the  city  could  register  or 
vote,  even  though  he  lived  in  the  same  building,  or  the  same 
room,  which  was  designated  as  the  town  polling  place.  He 
had  to  register  and  vote  at  his  proper  polling  place  designated 
by  the  city  authorities,  and  he  had  no  more  right  to  vote  at  the 
town  polling  place  at  a  general  election  than  he  had  at  a  town 
meeting,  for  the  plain  reason  that  he  was  not  a  resident  of  the 
town. 

The  elector  must  vote  at  the  polls  of  the  election  district  in 
which,  at  the  time,  he  resides,  and  not  elsewhere.  No  vote 
can  be  registered,  cast  or  counted  in  this  state  except  at  the 
polling  place  of  some  election  district.  Hence,  elsewhere  in 
the  Constitution  must  mean  some  other  polling  place  in  some 
other  district  than  the  one  in  which  the  voter  resides.  It  is 
perfectly  clear  that  the  disputed  votes  in  this  case  were  not 
cast  at  the  polling  place  of  any  election  district  in  the  city  of 
Lockport,  and  hence  they  were  not  cast  ehewhere,  within  any 
fair  meaning  of  the  Constitution.  They  were  cast  at  the  poll- 
ing place  designated  by  law  for  registering,  receiving  and 
counting  the  votes  of  the  electors  of  the  tenon,  and,  hence,  if 
the  town  electors  did  not  vote  in  the  election  district  in  which 
they  resided,  within  the  meaning  of  the  Constitution,  it  is  plain 
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that  they  did  not  vote  at  all.  They  were  merely  engaged  in 
a  solemn  farce,  or  playing  with  the  forms  and  materials  of  an 
election,  like  children. 

The  election  officers  of  the  town  who  assembled  at  the  place 
designated  by  law  to  register,  receive  and  count  the  vote  of 
the  town,  were  doing  the  same  thing.  Of  course,  they  could 
not  be  punished  for  any  violation  of  the  Election  Law,  how- 
ever flagrant,  nor  could  any  voter,  for  the  plain  reason  that 
there  was  no  law  for  such  an  election  any  more  than  if  they 
had  held  it  on  tjie  other  side  of  the  Niagara  river,  in  Canada. 
This  is  the  logical  result  of  the  relator's  contention,  and  to  say 
that  it  is  sound  is  simply  to  follow  abstractions  and  ignore  all 
common  sense. 

In  the  McKane  Case  (143  N.  Y.  455)  the  defendant  was 
convicted  of  a  felony,  in  that  he  aided,  counseled  and  advised 
the  inspectors  of  election  of  one  of  the  districts  of  the  town 
to  violate  the  Election  Law  in  registering  voters,  and  this 
court  upheld  the  conviction.  The  vote  of  the  whole  town, 
consisting  of  six  election  districts,  was  registered  and  cast  in 
the  same  building,  but  none  of  the  eminent  counsel  engaged 
in  the  case  ever  supposed  that  it  was,  for  that  reason,  an  ille- 
gal election,  or  that  the  votes  were,  for  that  reason,  void.  This 
court  was  in  possession  of  all  the  facts,  and  no  one  thought 
that  such  a  point  was  even  worthy  of  notice,  and  yet,  if  the 
relator's  contention  has  any  "merit  in  it,  McKane  had  committed 
no  crime  and  was  improperly  convicted. 

It  was  the  legislature  that  drew  an  imaginary  boundary  line 
between  the  city  of  Lock  port  and  the  town  with  its  two  elec- 
tion districts.  It  can  change  or  abolish  that  line  at  pleasure. 
Yfhon  it  drew  the  line  between  the  city  and  town  it  had  the 
power  to  do  it  with  such  reservations  and  modifications  as  it 
thought  proper.  When  it  incorporated  the  city  it  was  with 
the  reservation  that  it  should  still  remain  a  part  of  the  town 
for  the  purpose  of  designating  a  polling  place  within  its  limits, 
in  order  to  serve  the  convenience  of  the  voters  of  the  town  in 
the  discharge  of  their  duties  at  elections  and  town  meetings. 
There  is  nothing  in  the  Constitution  that  requires  the  voter, 
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when  offering  his  vote,  to  stand  on  the  soil  embraced  within 
the  boundary  lines  of  the  district,  or  that  prohibits  the  legis- 
lature from  making  a  room  or  building  in  an  adjoining  district 
a  part  of  the  district  where  the  voter  resides  for  the  purpose 
of  registering  and  casting  his  vote.  All  that  the  Constitution 
requires  is  that  the  elector  must  vote  at  the  polling  place  des- 
ignated by  law  for  casting  the  vote  of  the  district  where  he 
resides,  and  the  validity  of  his  vote  is  not  affected  by  the  cir- 
cumstance that  the  place  is  located  on  the  wrong  side  of  an 
imaginary  line.  When  he  does  that  he  voteg  in  the  district 
of  his  residence  and  not  elsewhere,  within  the  spirit,  and  eveu 
within  the  letter  of  the  Constitution. 

The  purpose  of  the  restriction  was  to  prevent  fraud  and 
repeating,  and  that  purpose  was  as  fully  satisfied  by  the 
arrangement  in  this  case  as  if  the  electors  had  assembled  out- 
side the  city  limits. 

Numerous  cases  have  been  cited  by  counsel  on  both  sides  in 
support  of  their  respective  contentions,  but  I  cannot  perceive 
that  any  of  them  have  much  direct  application.  There  is  one 
case,  however,  not  cited,  which  may  be  profitably  recalled, 
since  it  serves  to  illustrate  the  nature  of  the  question.  Black- 
stone,  in  discussing  the  absurd  effects  and  consequences  of 
strict  construction,  says  that,  to  avoid  it,  "  we  must  a  little 
deviate  from  the  received  sense  of  the  words  or  language." 
That,  of  course,  is  an  elementary  rule,  and  to  enforce  its  appli- 
cation he  mentions,  on  very  high  authority,  the  case  of  a  law 
in  an  ancient  city  named,  which  enacted  "  that  whoever  drew 
blood  in  the  streets  should  be  punished  with  the  utmost 
severity."  The  learned  author  then  tells  us  that  it  was  held, 
after  long  debate,  that  this  curious  law  did  not  extend  to  the 
case  of  a  6urgeon  who  opened  the  vein  of  a  person  that  fell 
down  in  the  street  with  a  fit.     (1  Black.  Com.  60.) 

It  must  be  a  matter  of  surprise  to  the  modern  student  to 
learn  that  there  was  a  long  debate,  or  any  debate  at  all,  on 
such  a  question.  The  city  in  which  the  law  existed  was  proba- 
bly Greek  in  its  origin,  and  we  may  credit  the  long  debate  to 
the  subtlety  of  the  Greek  intellect,  its  tendency  to  refinement 
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and  its  aptitude  for  verbal  disputation.  But  the  question  in 
this  case  is  not  very  different  in  its  nature  and  character. 
Indeed,  when  we  look  over  the  whole  field,  it  would  appear 
that  the  ancient  lawyers  who  prosecuted  the  offending  surgeon 
had  a  much  stronger  case  than  the  relator  has  against  the 
defendant.  They  could,  at  least,  point  to  the  statute  and  say 
to  the  court,  " Ita  lex  seripta  est"  and  that  is  rather  more 
than  the  relator  is  able  to  do.  He  is  met  at  every  stage  of 
his  contention  by  the  fact  that  not  a  single  one  of  the  514 
electors  whose  votes  are  challenged  voted  elsewhere  than  at  the 
polling  place  of  the  election  district  of  his  residence,  and  so  was 
within  the  scope  of  his  right  as  defined  by  the  letter  and  spirit 
of  the  Constitution. 

An  arrangement  made  by  law  for  enabling  the  citizen  to 
vote  should  not  be  invalidated  by  the  courts  unless  the  argu- 
ments against  it  are  so  clear  and  conclusive  as  to  be  unanswer- 
able. Every  presumption  is  in  favor  of  the  validity  of  such 
a  law,  and  it  is  only  when  the  courts  are  compelled  by  force 
of  reason  and  argument  that  they  will  declare  such  a  law 
invalid.  The  relator's  contention  is  fraught  with  so  much 
public  mischief  and  confusion,  with  respect  to  elections  in 
various  parts  of  the  state,  that  public  policy  would  refuse  to 
sanction  it,  even  if  the  legal  reasons  in  support  of  it  were 
much  stronger  than  they  are.  By  chapter  134  of  the  Laws 
of  1870,  qualified  voters,  residing  on  any  Indian  reservation 
within  the  state  where  there  is  no  election  district,  may  reg- 
ister and  vote  at  the  polls  of  the  election  district  nearest  their 
residence.  There  is  a  provision  in  the  charter  of  Olean  sim- 
ilar to  that  of  Lockport,  permitting  the  voters  in  the  town 
outside  to  vote  in  the  city.  (Laws  of  1893,  chapter  478,  §  25.) 
A  similar  provision  is  found  in  the  charter  of  Jamestown 
(Laws  of  1896,  ch.  84,  title  2,  §  23),  and  also  in  the  charter  of 
Dunkirk.  (Laws  of  1885,  ch.  396.)  How  many  other  cases 
of  similar  legislation  there  may  be,  we  cannot  know.  In  the 
nature  of  things  such  legislation  must  be  quite  common,  since 
nearly  all  the  cities  of  the  state  have  grown  out  of  town 
organizations. 
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To  hold  that  such  regulations  are  in  violation  of  the  Consti- 
tution upon  such  grounds  as  are  urged  by  the  relator,  would 
be,  to  say  the  least,  very  unwise.  It  is  said  that  the  three 
statutes  last  mentioned  apply  only  to  town  meetings.  If  it  be 
assumed  that  this  is  so,  it  is  not  perceived  how  that  changes 
the  question,  or  obviates  the  objection,  if  it  be  one.  The 
restrictions  of  the  Constitution  apply  to  all  elections  "  for  all 
officers  that  now  are  or  hereafter  may  be  elected  by  the  people." 
If  a  voter  cannot  cast  a  valid  vote  for  superintendent  of  the 
poor  outside  the  bounds  of  his  election  district,  then  it  is  diffi- 
cult to  see  how  an  elector  of  the  town  can  cast  a  valid  vote 
for  supervisor  at  a  place  beyond  the  town  limits.  But  the 
objection  in  all  cases  ignores  the  fact  that  the  legislature,  in 
virtue  of  its  plenary  power  over  the  whole  subject  of  elections, 
has  expressly  permitted  the  voter  to  cast  his  vote  at  these 
places,  with  the  same  force  and  effect  as  at  a  place  within  the 
district  or  town,  or,  in  other  words,  it  has  made  the  room  or 
building  designated  a  part  of  the  town  or  district  for  the  pur- 
pose of  exercising  the  privilege  of  voting. 

Finally,  if  it  be  granted  that  the  contention  of  the  relator 
be  correct  in  its  full  length  and  breadth,  it  does  not  at  all  fol- 
low that  votes  cast  at  a  lawful  election  by  qualified  electors, 
at  a  place  designated  by  an  unconstitutional  law,  are  void. 
(People  v.  Cook,  8  X.  Y.  67 ;  People  v.  Perley,  80  N.  Y.  624 ; 
People  v.  Crissey,  91  N".  Y.  616;  People  v.  Kenney^  96  N. 
Y  294 ;  Demareat  v.  Mayor,  etc.,  147  N.  Y.  203.)  The  pres- 
ent Election  Law  is  so  framed  that  thousands  of  votes  are  lost 
or  rejected  at  every  election,  for  the  reason  that  illiterate 
voters  are  unable  to  comply  with  its  provisions.  There  are 
many  people  who  believe  it  to  be  unconstitutional,  because  it, 
in  effect,  disfranchises  a  large  class  of  electors ;  and  suppose 
the  courts  should  so  hold.  Much  stronger  reasons  could  be 
alleged  in  support  of  such  a  proposition  than  any  suggested 
in  behalf  of  the  relator  in  this  case.  But  if  the  courts  should 
hold  the  law  invalid,  as  conflicting  with  the  Constitution, 
would  it  follow  that  all  the  votes  cast  or  elections  held  under 
it  were  void  ?     To  so  hold  would  invite,  not  the  reign  of  law, 
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but  of  anarchy,  since  the  decision,  carried  to  its  logical  conse- 
quences, would  overthrow  every  power  of  government,  with- 
out the  ability  to  substitute  anything  in  its  place. 

Suppose  that  the  election  officers  in  a  city  should,  by  mis- 
take, or  otherwise,  locate  the  polling  place  on  the  wrong  side 
of  the  street  within  the  limits  of  another  district.  That  would 
be  a  worse  case  than  this,  since  here  the  polls  were  located  just 
where  the  law  provided.  In  that  case  it  is  quite  likely  the  local 
election  officers  could  be  compelled  by  the  process  of  the  court, 
before  the  election,  to  change  the  place;  but  if  it  was  not 
changed,  and  the  voters  cast  their  votes  on  election  day  at  the 
place  appointed,  and  they  were  received  and  counted,  could  it 
be  said  that  the  votes  so  given  were  void  and  that  the  citizen 
had  lost  his  right  to  vote  by  the  misconduct  or  error  of  the 
election  officers  ?  If  that  be  so,  then  a  wrong  location  of  the 
polling  place,  by  mistake  or  otherwise,  would  be  more  potent 
to  defeat  the  will  of  the  people  than  the  worst  evils  of  repeat- 
ing, colonization  or  false  counting. 

The  truth  is  that  neither  the  Constitution  nor  any  law 
attaches  such  absurd  consequences  to  an  error  in  the  location 
of  a  polling  place.  The  object  of  the  Constitution  is  to  secure 
to  every  citizen  the  right  to  cast  one  honest  vote.  To  that 
end  it  enacts  that  he  shall  vote  at  his  own  home  with  his 
neighbors,  where  he  is  known,  and  not  at  some  other  polling 
place  where  he  may  not  be  known.  But  all  this  is  fully  com- 
plied with  when  he  votes  with  his  neighbors  at  the  place  desig- 
nated by  law  for  that  purpose,  and  whether  that  place  be 
located  on  one  side  or  the  other  of  an  imaginary  line  bounding 
a  town  or  a  district  is  not,  in  the  constitutional  6ense,  a  matter 
of  the  slightest  consequence.  To  hold,  under  such  circum- 
stances, that  his  vote  is  a  nullity,  is  to  sacrifice  his  most  import- 
ant right  to  the  fanciful  notion  that  it  could  not  be  exercised 
outside  of  some  boundary  line,  though  the  statute  has,  in  plain 
terms,  told  him  where  and  when  to  vote. 

I  have  no  doubt  whatever  that  this  case  was  correctly 
decided  below,  and  the  judgment  should,  therefore,  be  affirmed, 

With  C06t8. 
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Vann,  J.  (dissenting).  This  action  was  commenced  on 
March  4th,  1893,  to  oust  the  defendant  from  the  office  of 
superintendent  of  the  poor  of  the  county  of  Niagara,  upon 
the  theory  that,  on  the  1st  of  January,  1893,  he  intruded  into 
and,  up  to  the  time  of  the  trial,  had  unlawfully  held  the 
same. 

Upon  the  trial  it  appeared  that,  at  the  general  election  held 
in  1892,  the  relator  and  the  defendant  were  the  leading  candi- 
dates for  the  office  in  question,  and  that  the  former  received 
6,747  votes,  while  the  latter  received  G,755,  and  was  declared 
elected.  The  relator  claimed  that  all  votes  cast  by  electors 
residing  in  the  town  of  Lockport,  one  of  the  towns  of  Niagara 
county,  were  void  and  should  not  be  counted,  because  they 
were  deposited  at  polling  places  located  outside  of  the  election 
districts  into  which  the  town  was  divided.  As  he  received 
but  178  votes  in  that  town,  while  the  defendant  received  336, 
the  effect  of  this  claim,  if  sustained,  would  reduce  the  num- 
ber of  lawful  votes  cast  for  said  candidates  to  6,419  for  the 
defendant  and  6,569  for  the  relator,  who  would  thus  be 
elected. 

The  case  was  tried  before  the  court  without  a  jury,  and  the 
trial  judge  dismissed  the  complaint  upon  the  ground  that  the 
votes  cast  by  the  voters  of  the  town  of  Lockport  at  such  elec- 
tion were  properly  cast  and  lawfully  counted  by  the  canvassing 
board  of  the  county  of  Niagara.  The  relator  appealed  to  the 
General  Term,  where  the  judgment  rendered  at, Circuit  was 
affirmed,  and  from  the  judgment  of  affirmance  he  has  appealed 
to  this  court. 

Niagara  county  was  organized  in  1808,  and  in  1824  a  part 
of  its  territory  was  converted  into  the  town  of  Lockport. 
(L.  1824,  ch.  27.)  In  1829  the  village  of  Lockport  was  cre- 
ated and  so  located  that  it  was  entirelv  surrounded  bv  the 
remaining  territory  of  said  town  (L.  1829,  ch.  78.)  While 
this  act  provided  for  the  election  of  village  officers,  it  made 
no  provision  permitting  the  citizens  of  the  town  to  vote  within 
the  village,  but,  in  fact,  from  1829  until  1805  the  electors  of 
the  town  held  their  elections  and  town  meetings  at  convenient 
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points  within  the  village.  In  1865  the  city  of  Lockport  was 
incorporated,  with  four  wards,  each  ward  being  an  election 
district,  and  the  territory  thus  made  into  a  city  embraced  the 
village  of  Lockport  and  some  additional  territory  taken  from 
the  town,  but  the  remaining  portion  of  the  town  surrounded 
the  city  on  all  sides.  (L.  1865,  ch.  365.)  Section  2  of  title  9  of 
the  city  charter  provided  that  "  the  town  of  Lockport  shall  con- 
tinue to  be  one  of  the  towns  of  Niagara  county,  embracing  all 
the  territory  included  within  the  present  town  of  Lockport, 
excepting  that  which  is  included  within  the  limits  of  the  city 
corporation  organized  by  this  act." 

Section  18  of  the  6ame  title  provided  that  "the  town  meet- 
ings and  general  election  of  the  inhabitants  of  the  town  of 
Lockport,  as  hereby  constituted,  may  be  held  at  such  places  in 
the  city  of  Lockport  as  the  supervisor  of  said  town  and  the 
mayor  of  said  city  may  appoint,  with  the  same  force  and 
effect  as  if  held  in  said  town." 

By  chapter  120  of  the  Laws  of  1886  the  charter  of  the  city 
of  Lockport  was  revised,  but  none  of  the  changes  made  affect 
the  questions  now  before  us  and  no  territory  was  added  to  or 
taken  from  the  city.  Section  18  of  title  9  of  the  original 
charter  became  section  269  of  the  revised  charter  without  any 
substantial  alteration.  Since  the  organization  of  the  city,  the 
town  meetings  and  elections  of  the  town  of  Lockport  have 
been  held  at  convenient  places  in  the  city,  designated  pursu- 
ant to  said  provision  of  the  charter.  No  polling  places  were 
provided  in  the  town  and  the  voters  thereof  were  compelled 
to  vote  at  the  polls  located  in  the  city  or  they  could  not  vote 
at  all.  No  question  was  raised  as  to  the  legality  of  elections 
thus  held  until  the  general  election  in  November,  1892,  when 
the  close  vote  in  the  county  for  superintendent  of  the  poor 
led  to  the  present  controversy.  At  the  time  of  said  election 
the  town  of  Lockport  had  been  divided  into  two  election  dis- 
tricts, and  the  polling  place  for  the  first  district,  designated 
according  to  the  city  charter,  was  in  a  building  situated  within 
the  city,  known  as  No.  11  Main  street,  which  was  in  the  second 
election  district  of  the  first  ward  of  the  city  of  Lockport. 
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The  polling  place  for  the  second  district,  designated  in  the 
6ame  way,  was  also  inside  of  the  city  limits,  in  a  building 
known  as  No.  49  Locust  street,  which  was  in  the  first  election 
district  of  the  third  ward  of  said  city.  Each  of  said  polling 
places  was  about  one  mile  from  the  nearest  boundary  of  the 
said  election  districts  of  the  town.  The  polling  places  for  the 
city  were  distinct  from  those  for  the  town,  and  no  elector 
residing  in  the  city  voted  at  either  of  the  town  polling  places, 
and  no  voter  residing  in  the  town  voted  at  any  of  the  city 
polling  places.  Prior  to  the  election  in  question  the  town 
board  designated  the  same  polling  places  for  the  two  election 
districts  of  the  town  that  had  been  designated  by  the  mayor 
and  supervisor  under  the  city  charter.  It  is  not  claimed  that 
there  was  any  fraud  at  the  election  or  any  illegal  votes  cast  at 
the  polling  places  where  the  electors  of  the  town  cast  their 
votes,  nor  is  it  claimed  that  the  votes  as  cast  and  canvassed 
did  not  represent  the  wishes  of  the  voters. 

The  first  question  presented  for  decision  is  whether  the 
legislature  had  the  power,  under  the  circumstances,  to  author- 
ize electors  residing  in  the  town  to  vote  in  the  city.  The 
answer  to  this  question  must  be  found  in  section  1  of  article 
2  of  the  Constitution,  which,  so  far  as  material,  is  as  follows  : 
"Every  male  citizen  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  citizen  for  ninety  days,  and  an  inhabitant  of 
this  state  one  year  next  preceding  an  election,  and  the  last 
four  months  a  resident  of  the  county,  and  for  the  last  thirty 
days  a  resident  of  the  election  district  in  which  he  may  offer 
his  vote,  shall  be  entitled  to  vote  at  such  election  in  the  elec- 
tion district  of  which  he  shall  at  the  time  be  a  resident,  and 
not  elsewhere,  for  all  officers  that  now  are  or  hereafter  may 
be  elective  by  the  people  ;  *  *  *  "  When  the  charter  of 
the  city  of  Lockport  was  enacted  in  1865,  the  wording  of  sec- 
tion 1  of  article  2  of  the  Constitution  was  somewhat  different, 
although  the  meaning,  so  far  as  the  point  now  under  discussion 
is  concerned,  was  the  same.  (Const,  of  1846,  art.  2,  §  1.)  In 
1874,  however,  said  section  was  so  amended  as  to  read  the  same 
as  it  does  now,  with  the  exception  of  a  single  word  relating  to 
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the  length  of  time  that  the  elector  must  have  been  a  citizen,  so 
that  when  the  revised  charter  was  passed  in  1886  the  Consti- 
tution was  practically  the  same  as  it  is  at  the  present  time. 
(Const,  of  1846,  as  amended  in  1874,  art.  2,  §  1.) 

While  the  Constitution  regulates  the  qualifications  of  voters,, 
it  also  defines  the  territory  within  which  each  voter  may  exer- 
cise the  elective  franchise.  The  qualifications  depend  upon 
sex,  age,  citizenship  and  the  like,  but  no  person,  even  with 
these  qualifications,  can  vote  wherever  he  chooses,  for  the 
right  is  limited  to  the  election  district  in  which  he  resides  at 
the  time  he  deposits  his  ballot.  The  words  "and  not  else- 
where," which  appear  in  every  Constitution  except  the  first,, 
are  an  express  limitation.  The  command  of  the  Constitution 
is  that  the  elector  must  be  a  resident  of  the  election  district  in 
which  he  offers  his  vote,  and  that  he  shall  be  entitled  to  vote 
only  in  that  election  district.  He  must  reside  in  the  election, 
district  where  he  votes,  and  can  vote  only  in  the  election  dis- 
trict where  he  resides.  In  the  fall  of  1892,  did  the  electors 
of  the  town  of  Lockport  reside  in  the  districts  where  they 
voted,  within  the  meaning  of  the  Constitution  ?  No  part  of 
either  of  the  two  districts  into  which  the  town  was  divided  was 
geographically  a  part  of  the  city.  Both  were  territorially 
wholly  outside  of  the  city.  No  elector  of  the  town  resided  in 
the  city,  yet  both  of  the  polling  places  provided  for  the  town 
were  in  the  city.  The  electors  of  the  town,  in  order  to  vote, 
had  to  cross  over  the  town  line  and  the  district  line  into  the 
city.  They  had  to  leave  the  bounds  of  the  election  district 
where  they  resided  and  enter  an  election  district  in  which  they 
did  not  reside.  They  lived  in  the  town  and  did  not  live  in 
the  city,  yet  they  voted  in  the  city  and  not  in  the  town.  The 
language  of  the  charter,  already  quoted  from  section  2  of  title 
9,  shows  that  the  city  and  the  town  are  distinct  political 
divisions,  with  no  common  territory.  The  town  has  its  own 
supervisor,  elected  wholly  by  its  own  voters,  and  each  ward  of 
the  city  has  its  own  supervisor,  elected  wholly  by  its  own. 
voters. 

Although  the  language  of  the  statute  does  not  indicate  such 


508  People  ex  rel.  Lakdner  v.  Carson.         [April, 

Dissenting  opinion,  per  Vann,  J.  [Vol.  155. 


an  intention,  assume  that  "  the  right  of  the  town  voter  was 
not  taken  away,"  but  was  "  reserved  "  by  the  city  charter ; 
that  the  election  districts  were  "  projected  "  into  the  city  so  as 
to  embrace  the  polling  places  designated  therein  for  the  town, 
and  that  No.  11  Main  street  and  No.  49  Locust  street  were 
thus  made,  theoretical ly,  a  part  of  the  town  for  election  pur- 
poses, still  it  cannot  be  denied  that  they  are  also  a  part  of  the 
city  for  election  purposes.  A  resident  of  either  of  those 
houses  could,  therefore,  vote  at  a  town  election  by  virtue  of 
his  theoretical  residence  in  the  town,  and  at  a  city  election  by 
virtue  of  his  actual  residence  in  the  city.  This  absurdity 
shows  the  hazard  of  holding  that  a  resident  of  the  town  can 
vote  in  the  city,  for  a  man  cannot  reside  in  two  places  at 
once.  If  he  resides  on  his  farm  in  the  country,  he  cannot,  at 
the  same  time,  reside  at  No.  11  Main  street  or  No.  49  Locust 
street  in  the  city. 

It  is  obvious  that  in  November,  1892,  no  elector  of  the  town 
of  Lockport  resided  in  the  district  where  he  voted,  if  the  lan- 
guage of  the  Constitution  is  to  be  given  its  ordinary  meaning. 
When  that  instrument  says  that  a  man  possessing  certain  quali- 
fications "  shall  be  entitled  to  vote  *  *  *  in  the  election 
district  of  which  he  shall,  at  the  time  be  a  resident,  and  not 
elsewhere,"  it  means  actual  residence  as  that  term  is  under- 
stood in  the  law.  It  does  not  mean  that  he  can  reside,  even 
for  the  purpose  of  voting  only,  in  a  house  that  possibly  he 
never  entered  until  he  offered  his  vote,  for  residence  imports 
personal  presence  ;  nor  does  it  mean  that  district  lines  can  be 
so  commingled  that  the  place  of  residence  can  be  in  two  elec- 
tion districts  at  the  same  time. 

No  one  would  think  of  so  construing  the  Constitution  as  to 
make  it  mean  that  a  person  could,  for  any  purpose,  be  a  resi- 
dent of  both  city  and  town  on  the  same  election  day,  were  it 
not  for  the  temporary  inconvenience  of  holding  otherwise. 
Convenience  has  nothing  to  do  with  the  meaning  of  the  Con- 
stitution, which  does  not  change  in  order  to  accommodate  a 
community.  Its  broad  and  general  rules  are  made  for  the 
government  of  the  entire  state,  and  they  do  not  vary  because 
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a  few  hundred  people  want  them  to.  The  Constitution  is 
not  a  leaden  rule  that  bends  up  and  down,  so  as  to  measure 
twelve  inches  when  the  surface  is  smooth  and  eleven  when  it 
is  rough,  but  it  is  constant,  uniform  and  inflexible,  and  all 
must  obey  its  commands  whether  convenient  or  inconvenient. 
It  does  not  bend  "  to  suit  the  law  of  the  hour,"  and  consid- 
erations of  expediency  should  not  be  yielded  to  in  expound- 
ing its  provisions.  Its  words  should  be  given  their  usual 
meaning  unless  the  context  shows  a  different  intention,  of 
which  there  is  no  evidence  in  the  case  in  hand.  It  should 
receive  that  direct,  simple  and  exact  construction  that  is. 
adapted  to  a  fundamental  law  upon  which  all  other  laws  rest. 
A  strained  construction  of  the  Constitution,  made  to  meet  an 
emergency,  is  an  injury  to  jurisprudence,  for  it  disturbs  the 
foundations  of  the  law  and  trifles  with  the  confidence  that  is. 
reposed  in  the  judgments  of  courts.  It  is  dangerous  to  hold 
that  the  word  "  resident "  has  two  different  meanings  in  the 
same  sentence,  or  that  "  a  resident  of  the  county  "  means  one 
who  has  his  home  within  the  county  lines,  while  "a  resident 
of  the  election  district  in  which  he  may  offer  his  vote,"  may 
mean  one  whose  home  is  not  in  the  same  district  as  his  polling 
place.  While  town  lines  do  not  limit  the  legislature,  for  they 
are  not  mentioned  in  said  section,  clearly  county  lines  cannot 
be  crossed  so  as  to  authorize  a  resident  of  one  county  to  vote 
in  another.  If  the  boundaries  of  Niagara  county  cannot  be 
projected  into  those  of  an  adjoining  county  for  election  pur- 
poses, it  is  difficult  to  see  how  the  boundaries  of  one  election 
district  can  be  projected  across  those  of  another,  for  residence 
within  the  district  is  as  obligatory  as  residence  within  the 
county. 

The  learned  counsel  for  the  respondent  claims  that  the 
words  "  at  the  polls  of  "  should  be  substituted  for  the  word 
"in"  so  that  the  Constitution  would  read  u  shall  be  entitled 
to  vote  at  such  election  at  the  polls  of  the  election  district  of 
which  he  shall  at  the  time  be  a  resident." 

It  is  our  duty  to  so  construe  the  Constitution  as  to  give 
effect  to  the  presumed  intention  of  the  people  in  adopting  it,. 
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and  that  intention  must  be  gathered,  if  possible,  from  the 
instrument  as  it  is  written.  As  we  can  neither  add  to  nor 
take  from  the  constitutional  qualifications  of  voters,  so  we 
cannot  add  to  or  take  from  the  place  specified  where  the  voter 
may  exercise  the  right  of  voting.  The  words  of  the  clause 
in  question  are  presumed  to  have  been  used  according  to  their 
ordinary  and  natural  meaning,  and  when  thus  read,  if  they 
present  a  definite  meaning  that  is  not  so  unreasonable  as  to  be 
absurd,  we  must  adopt  that  meaning  as  the  only  one  intended 
to  be  conveyed.  Where  the  language  is  plain  and  presents  no 
ambiguity,  the  court  must  confine  its  attention  to  the  law  as 
written  and  not  allow  words  to  be  inserted  by  implication, 
which  is  always  dangerous,  and  should  never  be  resorted  to 
except  in  cases  of  imperative  necessity,  arising  from  grave 
doubt  as  to  what  was  meant. 

We  are  also  urged  to  hold  that  the  practical  construction  of 
this  provision  of  the  Constitution  by  the  legislature  should 
have  great  weight,  but,  as  said  by  Judge  Story,  "  Contempo- 
rary construction  *  *  *  can  never  abrogate  the  text ;  it 
can  never  fritter  away  its  obvious  sense ;  it  can  never  narrow 
down  its  true  limitations ;  it  can  never  enlarge  its  natural 
boundaries."  (Story  on  Const.  Lim.  §  407.)  There  is  not  in 
this  case  that  extensive  usage  or  general  contemporaneous 
construction  that  is  sometimes  allowed  to  prevail  when  doubts 
arise  on  the  face  of  the  instrument.  Practical  and  contem- 
porary construction  should  never  be  resorted  to  when,  as  in 
the  case  before  us,  the  meaning  is  clear  and  uniform,  even  if 
some  hardship  is  the  result.  No  encouragement  should  be 
given  to  the  belief,  now  widely  prevalent,  that  if  an  uncon- 
stitutional law  can  be  acted  upon  long  enough  to  make  it  a 
hardship  to  declare  it  void,  the  courts  will  not  interfere.  It  is 
better  that  a  small  proportion  of  the  inhabitants  of  the  state 
should  suffer  temporary  inconvenience  than  to  permit  the  will 
of  the  mass  of  the  people,  as  expressed  in  the  adoption  of  the 
Constitution,  to  be  defeated  by  a  loose  construction  that  may 
invite  abuses  and  promote  disorder. 

It  is  further  argued  that,  as  the  power  existed,  prior  to  the 
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creation  of  the  city,  to  establish  polling  places  anywhere  in 
the  territory  of  the  town,  the  right  to  still  establish  them  any- 
where in  that  territory  was  reserved  by  the  city  charter  and, 
hence,  was  never  lost.  The  answer  to  this  is  that  the  Con- 
stitution expressly  prohibits  an  elector  from  voting  elsewhere 
than  in  the  district  where  he  resides,  and  it  impliedly  pro- 
hibits the  inclusion  of  the  same  territory  in  more  than  one 
election  district  at  the  same  time.  Its  object  is  to  secure 
purity  of  elections  by  requiring  the  voter  to  cast  his  vote  in 
the  place  where  he  is  best  known,  or  as  near  to  his  own  home 
as  possible.  As  the  Supreme  Court  of  Pennsylvania  said, 
under  somewhat  similar  circumstances,  "  Without  the  district 
residence  no  man  shall  vote,  but  having  had  the  district  resi- 
dence the  right  *  *  *  is  to  vote  in  that  district.  Such  is 
the  voice  of  the  Constitution.  *  *  *  Whoever  would  claim 
the  franchise  which  the  Constitution  grants,  must  exercise  it 
in  the  manner  the  Constitution  prescribes."  (Chase  v.  Mil- 
ler, 41  Pa.  St.  403,  427.) 

For  these  reasons  I  think  that  the  judgments  of  the  courts 
below  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

Bartlett,  Haight  and  Martin,  JJ.,  concur  with  O'Brien, 
J.,  for  affirmance  ;  Parker,  Ch.  J.,  and  Gray,  J.,  concur  with 
Vann,  J.,  for  reversal. 

Judgment  affirmed. 


Wilhelm  Stabenau,  Respondent,  v.  The  Atlantic  Avenue 
Railroad  Company  of  Brooklyn,  Appellant. 

1.  Negligence  —  Child  Struck  by  Electric  Car  —  Running  across 
Track.  A  motorraan  of  an  electric  car  who  sees  little  girls  near  the  track 
start  to  run  across  it,  when  they  have  time  to  get  across  if  they  do  not 
fall,  is  not  negligent  in  failing  to  make  any  attempt  to  stop  'the  car  until 
one  of  them  falls. 

2.  Mode  of  Stopping  Electric  Car.  The  use  of  a  brake  by  a  motor- 
man  to  stop  an  electric  car  in  an  emergency,  instead  of  the  use  of  the  par- 
ticular appliance  used  to  govern  electrical  motive  power,  is  not  negligence. 

Stabenau  v.  Atlantic  Ate.  R.  R.  Co.,  89  Hun,  609,  reversed. 

(Submitted  March  15,  1898;  decided-April  19,  1898.) 
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Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  8,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Eugene  Lamb  Richards,  Jr.,  and  Arthur  L.  Sherer  for 
appellant.  No  negligence  on  the  part  of  the  defendant,  or  its 
employees,  was  proven  by  the  plaintiff,  and  the  duty  was  upon 
the  plaintiff  to  prove  that  fact  affirmatively.  (Goldschmidt 
v.  Met.  C.  R.  Co.,  1  App.  Div.  309;  Fenton  v.  8.  A.  R.  R, 
Co.,  126  N.  Y.  625 ;  Bittner  v.  C.  R.  Co.,  153  X.  Y.  76 ; 
Wynn  v.  C.  P.,  N.  <&  E.  R.  R.  R.  Co.,  133  N.  Y.  575 ; 
Stabenau  v.  A.  A.  R.  R.  Co.,  15  App.  Div.  408.)  At  the 
close  of  plaintiff's  case  there  was  not  a  scintilla  of  evidence 
showing  freedom  from  negligence  on  the  part  of  her  parents 
or  guardians,  nor  was  her  freedom  from  contributor}'  negli- 
gence shown.  {Newdoll  v.  Young,  80  Hun,  364 ;  McCaldin 
v.  Parke,  142  N.  Y.  564.)  The  admission  in  evidence  of  the 
photograph  of  the  crossing  was  error.  (People  v.  Budden- 
sieck,  103  N.  Y.  500.) 

Henry  B.  Johnson  for  respondent.  There  was  no  error  in 
the  refusal  of  the  court  to  direct  a  verdict  on  the  ground  that 
there  was  no  proof  of  negligence  on  the  part  of  the  defendant 
or  its  employees.  (Coppin  v.  N.  Y.  C  &  If.  R.  R.  R.  Co.,  122 
N.  Y.  557 ;  IF.  R.  R.  Co.  v.  McDaniels,  107  U.  S.  454 ; 
Wihnyk  v.  S.  A.  R.  R.  Co.,  14  App.  Div.  516;  Murphy  v. 
Orr,  96  N.  Y.  14 ;  Moebus  v.  Hemnann,  108  N.  Y.  352.) 
There  was  no  error  in  admitting  the  photograph  in  evidence. 
(People  v.  Buddensieck,  103  N.  Y.  500 ;  Archer  v.  N.  Y.y 
N.  II.  cfc  //.  R.  R.  Co.,  106  N.  Y.  603.) 

Gray,  J.  The  plaintiff  brought  this  action  to  recover  for 
the  loss  of  the  services  of  his  infant  danghter;  who  was 
injured  by  a  car  of  the  defendant  company,  at  a  crossing  in 
the  township  of  New  Utrecht,  in  the  county  of  Kings.     The 
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plaintiff  charged,  in  his  complaint,  that  hie  daughter's  injuries 
were  due  to  the  negligence  of  the  defendant.  He  alleged 
that  the  crossing,  in  question,  was  dangerous  to  foot-passen- 
gers ;  that  the  construction  and  mechanical  appliances  of  the  car 
were  imperfect,  and  that  its  operation  at  the  time  was  negligent. 
The  evidence  showed  the  following  state  of  facts.  The 
plaintiff's  daughter  was  about  seven  years  of  age.  At  about 
seven  o'clock  in  the  evening  of  January  19th,  1894,  one  of 
the  defendant's  trolley  cars,  on  its  way  to  Brooklyn,  had  left 
the  station  of  Van  Pelt  Manor,  with  two  motormen  upon  the 
front  platform.  When  within  less  than  one  hundred  feet  of 
the  crossing,  where  the  accident  occurred,  several  little  girls 
were  seen  upon,  or  near,  it.  They  were  seen  to  start  and  to  run 
over  the  crossing  in  front  of  the  car.  One  of  them,  the  plain- 
tiff's daughter,  fell  and,  immediately,  the  motorman  applied 
the  brake  upon  the  car  and  brought  it  to  a  stop  upon  the  cross- 
ing. The  child's  body  was  prostrate  and  outside  of  the  track, 
at  a  point  between  the  front  and  rear  wheels.  Upon  raising 
up  the  child,  examination  showed  that  her  foot  and  ankle  had 
been  struck  by  some  part  of  the  running-gear  and  injured. 
Although  there  is  no  direct  evidence  as  to  how  she  had  fallen, 
it  might  be  inferred  that  her  foot  had  been  caught  between 
the  outside  rail  of  the  track  and  the  plank  of  the  crossing, 
with  the  effect  that  she  had  been  unable  to  extricate  it  and 
was  thereby  thrown  down.  The  crossing,  upon  which  the 
child  was  injured,  was  used  for  traffic  and  the  planks  had 
become  worn  and  broken  in  places.  At  the  point  where  the 
child  fell,  there  was  a  space  between  the  outside  rail  and  the 
adjoining  plank  of  from  2  to  3  inches.  There  was  a  crossing 
for  foot-passengers;  but,  for  the  purposes  of  this  case,  the 
child  may  be  assumed  to  have  been  rightly  upon  the  traffic 
crossing,  and  the  question  of  the  defendant's  negligence  is  to 
be  solved  by  the  conduct  of  the  motorman  when  approaching 
the  crossing.  Of  the  two  men  upon  the  front  platform  of 
this  car,  one  was  acting  as  instructor  of  the  other  and  he  was 
the  principal  witness  for  the  plaintiff.  According  to  his  testi- 
mony, the  little  girls  were  seen  that  evening  at  a  distance  of 
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from  50  to  75  feet  away.  As  soon  as  they  saw  the  headlight 
of  the  trolley  car,  they  commenced  to  holloa  and  to  run  over 
the  crossing  in  front  of  the  car ;  when  one  fell  down.  As 
soon  as  that  was  seen  to  occur,  the  power  was  shut  off  and  the 
brake  applied  upon  the  car.  The  car  was  going  at  the  usual 
rate  of  speed,  through  a  rural  district,  and,  although  it  was 
possible  to  have  stopped  it  before  reaching  the  crossing,  there 
wa6,  obviously,  no  occasion  to  do  so,  until  the  child  was  seen 
to  fall.  It  is  true  that  the  motorman,  who  was  at  the  brake, 
was  new ;  but  he  was  not  inexperienced  in  the  handling  of  cars 
and  the  plaintiff's  witness  testified  that  he  acted  promptly  and 
did  the  best  he  could  with  the  brake.  Indeed,  according  to 
his  evidence,  his  companion,  the  motorman,  started  to  apply 
the  brake  just  as  soon  as  he  saw  the  children.  His  car  appears 
to  have  been  so  well  under  control  that,  in  what  must  have 
been  but  the  briefest  instant  of  time,  after  the  fall  of  the 
child  upon  the  crossing,  he  was  able  to  bring  it  to  a  stop 
upon  the  crossing,  and  before  its  length  had  passed  the 
child's  body.  How  the  motorman  could  have  acted  differently, 
it  is  difficult  to  see.  No  negligence  was  attributable  to  him, 
because  he  did  not  apply  the  brake  before  the  child  fell ;  for 
it  was  then,  for  the  first  time,  that  the  peril  became  apparent. 
That  was  the  principle  of  our  decision  in  Fenton  v.  Second 
Ave.  R.  R.  Co.  (126  N.  Y.  625).  In  that  case,  the  child, 
while  running  across  the  street  in  front  of  a  car,  fell  and  was 
killed  by  the  car  passing  over  his  body.  It  was  observed,  in 
the  opinion,  to  the  effect  that  the  driver  of  the  car,  when  he 
saw  the  boy  approaching  the  track,  had  the  same  reason  to  sup- 
pose that  he  would  get  across,  that  he  had,  and  that  the  boy 
probably  would  have  crossed  in  front  of  the  horses  in  safety, 
if  he  had  not  fallen.  It  may  be  observed  in  the  present  case, 
if  the  little  girl  had  not  run,  she  probably  would  not  have 
fallen,  and  if  she  chose  to  run  across  in  front  of  the  car,  it 
was  because  she  believed  it  was  possible  to  do  so.  The  motor- 
man  had  the  same  right  to  believe  so  and  it  was  the  fact ;  as 
shown  by  the  other  little  girls  having  passed  over  in  safety. 
Nothing  required  of  this  little  girl  that  she  should  run  over 
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the  crossing  in  front  of  the  car.  She  might  have  waited  for 
the  car  to  pass ;  but  having  preferred  to  run  with  her  com- 
panions, she  could  have  reached  the  other  side  of  the  track,  if 
she  had  not  fallen.  Whether  her  fall  was  from  her  foot  being 
caught,  or  from  merely  tripping,  is  not  definitely  known ;  nor 
is  it,  perhaps,  material  upon  the  question  of  the  defendant's 
negligence ;  because,  until  she  was  seen  to  fall,  the  motorman 
was  under  no  obligation  to  bring  his  car  to  a  stop.  It  was 
essential,  in  this  case,  to  show  that  the  defendant's  servant, 
while  engaged  in  the  operation  of  the  car,  committed  some 
act  which  he  ought  not  to  have  done,  or  omitted  some  act 
incumbent  upon  him.  As  I  regard  the  case,  I  fail  to  discover 
wherein  any  negligence  was  attributable  to  the  defendant, 
which  was  the  proximate  cause  of  the  accident.  Nor  can 
negligence  be  predicated  upon  the  use  by  the  motorman  of  the 
brake,  instead  of  the  particular  appliance  used  to  govern  the 
electrical  motive  power.  In  the  emergency,  one  of  two  courses 
was  open  to  him  and  it  is  impossible  to  say  that  the  one  adopted 
was  not  as  effectual  as  the  other,  under  the  circumstances.  It 
appears  by  the  evidence  that  a  sudden  reversal  of  the  electric 
power  sometimes  operates,  as  the  plaintiff's  witness  said,  "to 
blow  out  the  fuse ; "  in  which  case,  the  power  to  control  is  lost. 
The  motorman  testified  to  having  heard  of  that  happening  often. 
Whether  the  one  or  the  other  means,  provided  for  stopping  the 
car,  should  have  been  adopted,  was  a  matter  for  the  exercise  of 
the  motorman's  judgment  and,  though  newly  employed,  he  was 
not  shown  to  be  incompetent.  For  an  error  in  its  exercise, 
the  defendant  could  not  be  held  responsible.  Even  the  failure 
to  have  exercised  the  best  judgment,  would  not  have  been  evi- 
dence of  negligence.  {Bittner  v.  Crosstown  St.  R.  Co.,  153 
N.  Y.  76 ;  Wynn  v.  Central  Park,  etc.,  R.  R.  Co.,  133  N. 
Y.  575.) 

I  think  the  evidence  was  altogether  insufficient  to  hold  the 
defendant  responsible  for  this  accident,  and,  therefore,  that 
the  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

All  concur,  except  Bartlett  and  Vann,  JJ.,  dissenting. 

Judgment  reversed,  etc. 
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Edward  V.  Thebaud  et  al.,  Respondents,  v.  The  Great 
Western  Insurance  Company,  Appellant. 

1.  Marine  Insurance  —  Deviation  from  Voyage  —  Preliminary 
Trips.  Trial  trips  up  and  down  a  river,  made  by  a  new  vessel  prelim- 
inary to  an  ocean  voyage  in  order  to  test  its  capacity  therefor,  do  not  con- 
stitute a  deviation  within  the  meaning  of  an  insurance  policy  covering 
the  voyage. 

2.  Seaworthiness  of  Insured  Vessel  —  Question  for  Jury.  A 
steamer  built  for  use  on  rivers  or  other  inland  waters  and  not  seaworthy 
in  the  sense  in  which  that  word  is  applied  to  seagoing  vessels  is  properly 
found  by  the  jury  to  answer  the  implied  warranty  of  seaworthiness  under 
a  policy  of  marine  insurance  covering  a  voyage  from  Philadelphia,  where 
It  was  built,  to  Frontera,  Mexico,  where  it  was  intended  for  use,  when  the 
insurer  was  possessed  of  all  information  concerning  the  character  and  con- 
struction of  the  craft  and  exacted  double  the  usual  premium  for  marine 
insurance  on  ordinary  seagoing  vessels. 

8.  Question  for  Jury  as  to  Deviation  of  Vessel.  The  deviation  of 
a  non-seagoing  vessel  insured  for  a  voyage  from  Philadelphia  to  Frontera, 
Mexico,  is  a  question  for  the  jury  where  it  takes  the  inside  course,  through 
canals  and  bays,  from  Philadelphia  to  Fort  Macon,  stops  at  Baltimore  for 
repairs  in  consequence  of  a  collision  with  a  submerged  stump  in  a  canal, 
and  stops  at  Norfolk  to  procure  a  pilot,  and  thence  proceeds  to  Fort  Macon 
and  the  open  sea. 

4.  Known  Facts  Inconsistent  with  Implied  Warranty  of  Sea- 
worthiness. The  rule  that  an  insurance  company  may  not  avoid  lia- 
bility on  the  ground  that  facts,  of  which  it  had  full  knowledge  at  the 
time  of  issuing  tbe  policy,  were  then  not  in  accordance  with  the  formal 
words  of  the  contract  or  some  of  its  conditions,  is  applicable  to  the  implied 
warranty  of  seaworthiness  in  policies  of  marine  insurance. 

5.  Known  Risk  Taken  by  Insurer  for  Double  Premium.  Alleged 
defects  of  construction  in  a  vessel  insured  for  a  sea  voyage,  which  were 
known  to  the  insurer  at  the  time  of  taking  the  risk,  on  account  of  which 
a  double  premium  was  charged,  cannot  be  set  up  to  defeat  a  recovery  in 
case  of  loss  on  the  ground  that  they  made  the  ship  unseaworthy. 

Thebaud  v.  Great  Western  Ins.  Co.,  84  Hun,  1,  affirmed. 

(Argued  March  24,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Febru- 
ary 20, 1895,  upon  an  order  overruling  defendant's  exceptions, 
ordered  to  be  heard  in  the  first  instance  at  General  Term,  and 
directing  judgment  upon  a  verdict  in  favor  of  plaintiff. 
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N.  Y.  Rep.]  Points  of  counsel. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

Pre8cott  Hall  Butler  for  appellant.  The  Dos  Hermanoa 
was  unseaworthy.  There  was  no  evidence  of  her  seaworthi- 
ness to  go  to  the  jury,  and  the  court  erred  in  submitting  that 
question  to  them  and  in  refusing  to  dismiss  the  complaint  or 
to  direct  a  verdict  for  the  defendant  on  that  ground.  (1  Phil- 
lips on  Ins.  [5th  ed.]  §  695 ;  C.  M.  Co.  v.  N.  M.  Co.,  5  L.  T. 
[N.  S.]  504 ;  Surges  v.  Wiekhum,  3  B.  &  S.  669 ;  Warren  v. 
U.  S.  Ins.  Co.,  2  Johns.  Cas.  231 ;  Audenreid  v.  M.  M.  Ins. 
Co.,  60  N.  Y.  482 ;  Q.  M.  Ins.  Co.  v.  Co?ncl.  Bank,  3  P.  C. 
App.  234 ;  Douglass  v.  Scougall,  4  Dow.  P.  C.  269 ;  Rogers 
v.  S.  M.  Ins.  Co.,  14  J.  &  S.  65.)  The  Dos  Itermanos  devi- 
ated, and  so  the  policy  in  suit  was  avoided.  {Fernandez  v. 
O.  W.  Ins.  Co.,  48  N.  Y.  571 ;  Snyder  v.  A.  M.  Ins.  Co.,  95 
N.  Y.  196;  Audenreid  v.  M.  M.  Ins.  Co.,  60  K  Y.  482.) 
The  Dos  Hermanos  encountered  no  sea  perils  within  the 
meaning  of  the  policy,  and  was  not  lost  by  or  through  any 
such  perils,  but  through  her  own  inherent  incapacity  and 
unseaworthiness.  {The  G ulnar e,  42  Fed.  Rep.  361 ;  The 
Millie  R.  Bohannon,  64  Fed.  Rep.  883.) 

Esek  Cowen  and  Everett  Masten  for  respondents.  The 
evidence  as  to  the  seaworthiness  of  the  vessel  was  sufficient  to 
require  the  submission  of  the  question  to  the  jury,  and  their 
finding  in  the  affirmative  should  not  be  disturbed.  {Surges 
v.  Wickham,  3  B.  &  S.  669  ;  Thebaud  v.  P.  Ins.  Co.,  52  Hun, 
495 ;  Clapham  v.  Langston,  5  B.  &  S.  729 ;  Bouillon  v. 
Lupton,  15  C.  B.  [N.  S.]  113  ;  Bidwell  v.  N.  W.  Ins.  Co., 
24  N.  Y.  302 ;  Van  Schick  v.  2T.  F  Ins.  Co.,  68  K  Y.  434 ; 
Bennett  v.  Buchan,  76  N.  Y.  386 ;  1  Phillips  on  Ins.  [5th 
ed.]  §§  712,  713.)  The  trial  trips  did  not  constitute  devia- 
tion. (1  Arnold  on  Ins.  [2d  ed.]  §§  151,  152;  Foster  v.  J% 
M.  Ins.  Co.,  1  Edm.  290 ;  Snyder  v.  A.  M.  Ins.  Co.,  95  N. 
Y.  196 ;  Fernandez  v.  N.  W.  Ins.  Co.,  48  N.  Y.  571 ;  Arnold 
v.  P.  M.  Ins.  Co.,  78  N.  Y.  7 ;  Smith  v.  Stirridge,  4  Esp, 
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25 ;  Bain  v.  Case,  3  C.  &  P.  496 ;  Langhom  v.*  Attmett,  4 
Taunt.  511 ;  White  v.  Ashton,  51  N.  Y.  280;  Graham  v.  C. 
Ins.  Co.,  11  Johns.  352.)  The  objections  to  asking  Captain 
Stuart  for  an  opinion  as  to  whether  the  Dos  Hennanos  was  a 
good  vessel  of  her  type  were  not  well  taken.  (1  Smith's  L. 
C.  286,  note ;  3  Kent  Com.  284 ;  McLenahan  v.  U.  Ins.  Co., 
1  Pet.  188  ;  Nelson  v.  S.  M.  Ins.  Co.,  71  N.  Y.  453  ;  Surge* 
v.  Wickham,  3  B.  &  S.  694;  Bouillon  v.  Lupton,  15  C.  B. 
[N.  S.]  113 ;  Turnbull  v.  Jansen,  36  L.  T.  R.  635 ;  Mathews 
v.  H.  Ins.  Co.,  11  K  Y.  9 ;  1  Phillips  on  Ins.  §  1099.)  The 
rulings  of  the  trial  court  should  be  sustained  and  judgment 
for  the  plaintiffs  directed.  (McMaster  v.  Ins.  Co.  of  N.  A.f 
55  N.  Y.  232.) 

O'Brien,  J.  This  was  an  action  by  the  owners  of  a  steam- 
boat upon  a  policy  of  marine  insurance.  The  issues  in  the 
case  were  tried  before  a  jury,  and  the  plaintiff  recovered. 

On  the  28th  of  June,  1884,  the  steamer  Dos  Hermano* 
was  in  process  of  construction  at  the  port  of  Philadelphia  for 
use  as  a  river  steamer  at  or  near  Frontera,  Mexico.  She  was 
not  constructed  or  intended  for  use  upon  the  open  sea,  but  for 
service  upon  the  rivers  or  other  inland  waters  of  the  country 
where  she  was  destined  for  use.  On  the  day  mentioned,  the 
defendant  issued  to  the  plaintiff  its  policy  of  marine  insurance 
upon  this  steamer  to  cover  the  voyage  from  Philadelphia,  the 
place  where  it  was  built,  to  Frontera,  Mexico,  the  place  where 
it  was  intended  for  use.  The  policy  related  only  to  this  voy- 
age, part  of  which  was,  as  all  parties  knew,  upon  the  open 
sea.  The  defendant,  by  the  terms  of  the  policy,  undertook  to 
pay  to  the  plaintiffs  the  sum  of  $5,000  in  case  of  loss  upon 
this  voyage,  including  what  is  known  as  the  mechanic's  risk 
while  in  port,  meaning  that  at  the  time  of  the  execution  of 
the  contract  the  steamer  had  not  been  completed,  and,  in  fact, 
the  voyage  did  not  commence  until  the  27th  of  August  there- 
after. The  policy,  by  its  terms,  indemnified  the  owners 
against  loss  from  the  usual  perils  of  the  sea  covered  by  poli- 
cies of  marine  insurance.     The  steamer,  wThile  on  the  voyage. 
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was  lost  at  sea,  near  the  coast  of  North  Carolina,  on  the  night 
of  the  13th  of  September,  1884. 

The  defense  to  the  action  may  be  arranged  under  three  gen- 
eral heads :  (1)  That  the  steamer  was  not  seaworthy,  and, 
hence,  that  the  implied  warranty  of  seaworthiness,  which  it  is 
insisted  enters  into  and  forms  a  part  of  every  marine  insurance 
upon  a  fillip  or  vessel,  was  broken,  and  for  that  reason  the 
plaintiff  is  not  entitled  to  recover.  (2)  That  in  making  the 
voyage  there  was  a  voluntary  deviation  from  the  usual  course 
of  the  voyage  from  Philadelphia  to  Frontera.  (3)  That  the 
steamer  was  not  lost  by  the  perils  of  the  sea,  or  by  any  casualty 
covered  by  the  terms  of  the  policy,  but  in  consequence  of  the 
unseaworthiness  and  unfitness  of  the  vessel  to  make  the  voy- 
age covered  by  the  contract. 

It  is  no  doubt  the  general  rule  that  in  all  contracts  of  marine 
insurance  upon  vessels  there  is  an  implied  warranty  that  the 
subject  of  the  insurance  was  at  the  time  seaworthy,  or,  in  other 
words,  reasonably  fit  and  capable  of  making  the  voyage.  But 
in  this  case  both  parties  knew  that  the  vessel  was  not  intended 
for  service  upon  the  open  sea.  She  was  not  built  or  con- 
structed for  any  such  purpose,  but,  on  the  contrary,  for  the 
river  service.  Before  the  defendant  entered  into  the  contract 
the  plans  and  specifications  with  reference  to  the  construction 
of  the  Dos  Hermanos  had  been  submitted  to  its  agents.  They 
put  the  defendant  in  possession  of  all  information  concerning 
the  character  and  construction  of  the  craft.  The  defendant's 
marine  engineer,  who  had  had  considerable  experience,  assured 
the  broker  who  took  the  risk  "  that  6he  was  built  for  the  river 
trade,  and  he  did  not  consider  that  she  was  just  the  thing  to 
attempt  all  weathers  on  the  coast  going  around  there,  but  if 
properly  handled  she  might  get  there,  provided  she  took  the 
inland  course  so  far  as  possible."  The  defendant  thereupon 
concluded  to  write  the  risk,  but  exacted  therefor  double  the 
usual  premium  for  marine  insurance  on  ordinary  seagoing 
vessels.  The  steamer  was  not  then  completed,  and,  hence,  the 
provision  in  the  policy  covering  the  mechanic's  risk  while  in 
port,  including  the  privilege  of  mechanics  to  work  upon  the 
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vessel.  Before  starting  on  her  voyage  for  Frontera  two  trial 
trips  were  taken  by  direction  of  the  engineer,  one  up  and  one 
down  the  Delaware  river.  Neither  of  these  trips,  however, 
extended  beyond  the  limits  of  the  port  of  Philadelphia,  and 
we  do  not  understand  that  it  is  seriously  claimed  that  these 
trips  constituted  a  deviation  from  the  usual  voyage.  They 
were  merely  preliminary  in  order  to  test  the  capacity  of  the 
vessel  to  make  the  voyage. 

It  was  competent  for  the  jury  to  find  upon  the  evidence 
that  the  vessel  was  sufficiently  provided  with  a  crew  and 
proper  equipments.  There  is  evidence  tending  to  show  that 
suitable  precautions  were  taken  before  leaving  Philadelphia 
for  the  ocean  voyage  to  make  her  as  seaworthy  as  a  vessel  of 
her  class  could  be  made :  that  her  machinery  was  tried  and 
the  boilers  inspected  in  the  usual  manner.  The  voyage  was 
commenced,  after  leaving  Philadelphia,  by  taking  what  is 
known  as  the  inside  course  through  the  canals  and  bays,  and 
the  6ea  voyage  was  not  actually  commenced  until  she  reached 
Fort  Macon.  Before  reaching  that  point,  however,  it  seems 
that  an  accident  occurred  to  the  vessel  bv  a  collision  with  a 
submerged  stump  in  one  of  the  canals,  and,  hence,  there  was 
&  stop  at  Baltimore  for  repairs,  where  some  further  precautions 
were  taken  in  order  to  protect  the  steamer  from  the  perils  of 
the  sea  voyage.  Another  stop  was  made  at  Norfolk,  in  order 
to  procure  a  pilot  to  take  her  through  the  Chesapeake  and 
Albemarle  canal  and  other  waters  to  Fort  Macon.  This  was 
all  inside  navigation,  and  on  reaching  the  point  last  mentioned 
it  became  necessary  to  go  outside  upon  the  open  sea,  and 
shortly  afterwards  the  steamer  was  lost. 

That  the  Dos  Herrnanos  was  not  a  seaworthy  vessel,  in  the 
sense  in  which  these  terms  are  applied  to  seagoing  vessels, 
is  made  quite  clear  by  the  evidence.  It  was  undoubtedly 
competent  for  the  jury  to  so  find  and  for  the  court  below 
to  so  decide,  but  in  this  court  the  question  always  is,  upon 
an  issue  of  this  character,  not  upon  which  side  the  evi- 
dence preponderates,  but  whether  there  is  any  evidence  to 
support  the  verdict.     The  parties  knew  perfectly  well  that 
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the  subject  of  the  insurance  was  not  a  seagoing  vessel,  but, 
for  the  purposes  of  the  trip  the  defendant  was  evidently 
willing  to  take  the  risk,  in  consideration  of  the  payment  of 
a  double  premium,  and  after  inspecting  the  vessel  and  acquir- 
ing full  knowledge  as  to  her  construction  and  capacity.  In 
view  of  the  proof  in  the  case  tending  to  show  what  was 
done  in  order  to  fit  the  steamer  for  her  voyage,  we  do  not 
think  it  can  be  said  in  this  court  that  the  verdict  of  the  jury 
is  without  any  evidence  to  sustain  it.  Generally,  the  question 
as  to  whether  a  vessel,  covered  by  a  policy  of  marine  insur- 
ance, was,  or  was  not,  at  the  time  seaworthy,  is  one  of  fact  for 
the  jury.  (Surges  v.  Wwkham,  3  Be6t  &  Smith.  669 ;  Clap- 
ham  v.  Zangtonj  5  Best  &  Smith,  729  ;  Turnbull  v.  Janson, 
36  L.  T.  K.  635 ;  Bouillon  v.  Lupton,  15  C.  B.  [K  S.]  113.) 
-  It  is  difficult  to  see  how  such  a  question,  from  its  very  nature, 
can,  in  practice,  be  determined  otherwise,  except,  possibly,  in 
a  very  clear  case.  But  we  do  not  regard  that  question  as  con- 
trolling, since,  as  already  stated,  both  parties  to  the  contract 
knew  that  the  vessel  was  not  a  seagoing  craft,  or  suitable  for 
the  navigation  of  the  high  seas,  and,  under  the  circumstances, 
the  implied  warranty  upon  which  the  defendant  relies  should 
not  be  construed  in  such  a  way  as  to  be  repugnant  to  the  gen- 
eral purpose  which  the  parties  had  in  view  at  the  time  of  the 
execution  of  the  contract.  We  can  discover  no  reason  why 
the  general  rule  applicable  to  risks  in  fire  insurance  policies 
does  not  apply  to  this  case.  As  was  said  by  this  court  in  the 
case  of  Bidwell  v.  North  Western  Ins.  Co.  (24  N.  Y.  302) : 
u  Indeed  it  is  not  easy  to  perceive  why  an  insurance  company, 
by  reason  of  the  formal  words  or  clauses  (of  a  general  and 
comprehensive  nature),  inserted  in  a  policy  intended  to  meet 
broad  classes  of  contingencies,  should  ever  be  allowed  to  avoid 
liability  on  the  ground  that  facts,  of  which  the  company  had 
full  knowledge  at  the  time  of  issuing  the  policy,  were  then 
not  in  accordance  with  the  formal  words  of  the  contract,  or 
some  of  its  multifarious  conditions.  If  such  facts  are  to  be  held 
a  breach  of  such  a  clause,  they  are  a  breach  eo  instanti  of  the 
making  of  the  contract,  and  are  so  known  to  be  by  the  com- 
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pany  as  well  as  the  insured.  And  to  allow  the  company  to 
take  the  premium  without  taking  the  risk  would  be  to  encour- 
age a  fraud."  This  rule,  which  is  clearly  applicable  to 
express  warranties  in  contracts  of  insurance,  should,  in  reason 
and  justice,  be  applicable  to  the  implied  warranty  of  seaworthi- 
ness in  policies  of  marine  insurance.  That  such  is  the  well- 
settled  rule  in  this  court,  with  reference  to  express  warranties 
in  contracts  of  tire  insurance,  covering  conditions  with  respect 
to  which  the  underwriter  had  full  knowledge,  cannot  now  be 
questioned.  (  Van  Schoick  v. Niagara  Ins.  Co.,  68  N.  Y.  434 ; 
Bennett  v.  Buchan,  76  N.  Y.  386 ;  McNally  v.  P.  Ins.  Co., 
137  N.  Y.  389;  Forward  v.  C.  Lis.  Co.,  142  N.  Y.  382; 
Bobbins  v.  Springfield  Ins.  Co.,  149  N.  Y.  477.) 

So  we  think  the  defendant  must  fail  in  defeating  the 
recovery  on  the  ground  that  there  was  a  breach  of  the  implied 
warranty  of  seaworthiness. 

"Whether  the  vessel  was  unseaworthy  or  not  by  reason  of 
insufficient  crew,  or  insufficient  machinery,  or  the  absence  of 
a  pilot  during  certain  parts  of  the  voyage  was,  under  the 
circumstances,  a  question  for  the  jury.  The  master  of  the 
vessel  was  himself  a  competent  navigator,  and  whether,  after 
reaching  Fort  Macon  and  going  into  the  open  sea  a  pilot  was 
usual  and  necessary  for  the  rest  of  the  voyage,  is  not  a  matter  of 
law,  but  of  fact,  and  the  burden  of  proof  showing  negligence 
on  the  part  of  the  plaintiff  in  this  respect  was,  we  think,  upon 
the  defendant.     (1  Phil,  on  Ins.  [5th  ed.]  §§  712,  713.) 

Nor  do  we  think  it  can  be  said,  as  matter  of  law,  that  there 
was  such  a  deviation  from  the  usual  course  of  the  voyage  as 
to  absolve  the  defendant  from  the  obligations  of  the  contract. 
A  deviation  is  a  voluntary  and  inexcusable  departure  from  the 
usual  course,  and  whether  the  departure  amounts  to  a  devia- 
tion must  be  determined  by  the  motive,  consequences  and 
circumstances  of  the  act.  Hence,  in  its  nature  it  is  a  question 
of  fact.  Where  the  circumstances  are  such  as  to  leave  no 
alternative  to  a  reasonable  and  prudent  man,  exercising  a  sound 
judgment,  and  acting  for  the  best  interests  of  all  concerned, 
it  is  not  a  deviation.     (1  Arnold  on  Ins.  §§  151,  152.)     This 
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proposition  covers  the  argument  in  behalf  of  the  defendant 
with  respect  to  the  inside  voyage  through  canals  and  the  stopa 
made  at  the  various  points  already  referred  to.  We  have 
already  intimated  that  the  trial  trips  cannot,  in  any  just  sense,  be 
considered  a  deviation.  Moreover,  where  a  vessel  is  insured  for 
a  voyage  "at  and  from"  a  port  a  reasonable  time  will  be 
allowed  while  there  engaged  in  the  business  of  preparing  for 
her  voyage.  (Snyder  v.  Atlantic  Mut  Ins.  Co.,  95  N.  Y. 
196 ;  Fernandez  v.  Great  Western  Ins.  Co.,  48  N.  Y.  571.) 

The  subject  of  the  insurance  in  this  case  was  a  new  craft, 
and  the  trial  trips  were  reasonably  necessary  in  order  to  deter- 
mine, before  undertaking  the  voyage,  whether  the  vessel  was 
suitable  for  that  purpose.  Hence  these  trips  may  reasonably 
be  regarded  as  a  part  of  the  preparation  for  the  voyage. 

The  delay  in  commencing  the  voyage  may  also  be  imputed 
to  the  same  cause,  viz.,  the  preparation  necessary  previous  to 
sailing.  The  vessel  was  not  completed  when  insured.  The 
underwriter  is  not  discharged  by  a  delay  incurred  for  the  pur- 
poses of  the  voyage,  though  its  absolute  duration  be  very  con- 
siderable. There  must  be  a  clear  imputation  of  waste  of  time, 
and  whether  the  delay  be  reasonable  or  not  must  be  deter- 
mined, not  by  any  positive  or  arbitrary  rule,  but  by  the  cir- 
cumstances existing  at  the  time.  (Arnold  v.  Pacific  Mut. 
Ins.  Co.,  78  N.  Y.  16,  17.)  The  defendant  knew  the  condi- 
tion of  the  vessel,  and  could  form  a  judgment  for  itself  as  to 
the  time  when  she  would  be  ready  to  sail,  and  the  insurance 
covered  the  chances  of  delay.  On  all  the  facts  the  jury  had 
the  right  to  find  that  the  delay  was  not  unreasonable. 

The  subject  of  the  insurance  was  a  non-seagoing  vessel.  It 
is  reasonable  to  suppose  that  the  parties  intended  that  in  mak- 
ing the  voyage  the  open  sea  should  be  avoided  as  much  as  pos- 
sible ;  hence,  what  was  called  the  inside  course  was  taken. 
Considering  the  character  of  the  6teamer  and  the  purpose  for 
which  she  was  built,  it  cannot  be  said,  as  matter  of  law,  that 
avoiding  the  sea  until  Fort  Macon  was  reached,  by  the  inside 
course,  was  a  deviation  from  the  usual  course  for  vessels  of 
that  character.  The  ruling  of  the  trial  court  submitting  the 
question  to  the  jury  was  quite  as  favorable  to  the  defendant 
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as  it  was  entitled  to.  It  was  for  the  jury  to  say  whether, 
under  all  the  circumstances,  the  delay  in  the  canal  at  night, 
the  6top  at  Baltimore  and  Norfolk,  the  delay  at  Fort  Macon 
and  the  anchoring  off  Smithville  was  a  deviation. 

The  defense  that  the  loss  was  not  from  the  perils  of  the 
sea,  but  through  inherent  weakness,  or  defects,  or  faulty  con- 
struction, presented  upon  the  proofs  a  question  of  fact.  On 
the  part  of  the  defendant  it  was  claimed  that  the  steamer 
foundered  in  a  calm  sea ;  while  the  plaintiffs  insisted  that  she 
was  lost  in  a  northeast  gale.  The  jury  having  sustained  the 
plaintiffs'  contention,  we  cannot  say  that  the  verdict  in  that 
respect  is  unsupported  by  evidence.  The  question  was  for  the 
jury,  and  the  finding  is  not  open  for  review  here.  It  appears 
from  the  evidence  that  this  vessel  was  ninety  feet  long, 
twenty-two  feet  beam,  with  from  twelve  to  eighteen  inches  of 
freeboard,  flat  bottom,  drawing  about  three  feet  of  water.  It 
is  obvious  that  it  would  not  require  the  severest  tempest  to 
sink  such  a  craft.  The  risk  was  doubtless  an  unusual  one, 
and  for  that  reason  an  unusual  premium  was  asked  and 
obtained.  It  may  be  that  the  regular  seagoing  vessel  would 
have  weathered  the  gale.  But  the  real  question  presented  to 
the  defendant,  when  the  application  for  insurance  was  made, 
was  whether  this  boat,  as  she  was  known  by  both  parties  to 
be,  could  make  the  transit  from  the  port  of  departure  to  her 
destination.  The  defendant  concluded  to  take  that  risk  in 
consideration  of  a  double  premium,  and  to  permit  it  now,  after 
receiving  the  premium,  to  defeat  a  recovery,  on  the  ground 
that  she  was  not  seaworthy  in  consequence  of  alleged  defects 
of  construction,  known  to  it  at  the  time  of  taking  the  risk, 
would  scarcely  be  consistent  with  commercial  morality. 

It  seems  to  us  that  the  question  was  properly  submitted  to 
the  jury,  and  upon  a  careful  examination  of  the  exceptions 
taken  during  the  trial,  and  to  the  charge,  we  are  of  opinion 
that  none  of  them  present  any  question  of  law  that  would 
warrant  us  in  disturbing  the  verdict. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
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Hawley  D.  Olapp,  Respondent,  v.  William  F.  MoCabb,. 

Appellant. 

1.  Purchase  by  Plaintiff  on  Foreclosure  Sale  —  Mistake  nr 
Description  of  Land.  A  purchase  by  the  plaintiff  on  a  mortgage  fore- 
closure sale  under  a  default  judgment,  does  not  give  title  to  lands  not 
included  in  the  complaint,  but  included  in  the  judgment  by  mistake  of 
plaintiff's  attorney. 

2.  Motion  to  Correct  Excessive  Judgment  Taken  by  Default.  A 
motion  to  correct  a  judgment  taken  by  default  which  is  more  favorable  to 
the  plaintiff  than  that  demanded  in  the  complaint,  in  violation  of  section 
1207  of  the  Code,  need  not  be  made  by  the  defendant,  but  he  may  resist  or 
attack  such  an  unauthorized  judgment  in  any  form  that  he  may  elect. 

8.  Action  for  Real  Property — Mistake  in  Foreclosure  Judg- 
ment as  Affecting  Plaintiff's  Title.  A  defendant  who  has  no  inter- 
est in  the  premises  cannot  defeat  an  action  for  the  possession  of  real  prop- 
erty on  the  ground  that  plaintiff's  title  has  been  divested  by  a  default 
judgment  in  foreclosure  which,  by  mistake,  included  the  land  when  it  waa 
not  included  in  the  complaint. 

Clapp  v.  McCabe,  84  Hun,  379,  affirmed. 

(Argued  March  22,  1898;  decided  April  19,  1896.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  16,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

This  was  an  action  in  ejectment  to  recover  the  possession  of 
an  undivided  one-seventh  part  of  certain  lands  situate  in  the 
town  of  Mamaroneck,  in  the  county  of  Westchester. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Isaac  N.  Mills  for  appellant.  The  action  to  foreclose  the 
mortgage  was  brought  and  maintained  throughout  upon  the 
theory  that  the  release  left  subject  to  the  mortgage  the  prem- 
ises that  were  in  fact  released  by  it.  {Byrnes  v.  Palmer,  18 
App.  Div.  1 ;  Clapp  v.  Byrnes,  3  App.  Div.  284.)  The 
plaintiff  cannot  in  this  action  attack  the  validity  and  con- 
clusiveness upon  him  of  the  judgment  in  the  foreclosure 
action,  to  which  he  was  a  party  defendant.  {Morris  v. 
Morange,  38  N.  Y.  172 ;  Hunt  v.  Hunt,  72  N.  Y.  217 ;  Jor- 
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dan  v.  Van  Epps,  85  N.  Y.  427 ;  SchaetUer  v.  Gardiner,  47 
N.  Y.  404 ;  Hunting  v.  Blun,  143  K  Y.  511 ;  Oliphant  y. 
Bums,  146  N.  Y.  219 ;  Wakeman  v.  Bailey,  51  N.  Y.  31 ; 
Bosworth  v.  Vand^walker,  53  N.  Y.  597 ;  People  ex  rel.  v. 
McKane,  78  Hun,  154.)  The  determination  of  what  part  of 
the  originally  mortgaged  premises  remains  subject  to  the 
mortgage  was  within  the  jurisdiction  of  the  court  in  the  fore- 
closure action.  {Jacdbie  v.  MicMe,  144  N.  Y.  237.)  If  the 
foreclosure  action  is  to  be  regarded  as  an  action  to  foreclose 
the  mortgage  upon  the  premises  owned  by  Mrs.  Huldah 
Clapp  (the  plaintiff  in  that  action),  then  the  mistake  or  error 
in  the  judgment  in  describing  the  other  premises  as  those  to 
be  sold,  that  is,  in  describing  the  premises  that  had  in  fact 
been  released  as  the  premises  to  be  sold,  constitutes  an  irregu- 
larity or  error  of  fact  in  that  judgment  which,  under  sections 
1282-1292  of  the  Code  of  Civil  Procedure,  could  be  cor- 
rected only  by  motion  made  in  that  action.  (C.  E.  Bank 
v.  Blye,  119  N.  Y.  414;  Williams  v.  Thorn,  81  K  Y.  381 ; 
Moran  v.  Chase,  52  N.  Y.  346  ,J.L.&  S.  O.  Co.  v.  Hubbell, 
76  N.  Y.  543;  XI.  Nat  Bank  v.  Kupper,  63  N.  Y.  617; 
Campbell  v.  Seaman,  63  N.  Y.  568  ;  Leonard  v.  C.  S.  N.  Co., 
84  N.  Y.  48 ;  Ingersoll  v.  Bostwick,  22  N.  Y.  425 ;  Johnson 
v.  Carnley,  10  N.  Y.  570  ;  Decker  v.  Decker,  108  N.  Y.  128 ; 
Kenney  v.  Apgar,  93  N.  Y.  539.)  In  this  action  of  eject- 
ment the  plaintiff,  in  order  to  succeed,  must  affirmatively 
establish  his  title.  ( Wallace  v.  Swvnton,  64  N.  Y.  188.) 
Upon  general  principles  of  equity,  the  plaintiff  should  not  be 
permitted  to  succeed  in  this  action.  (  U.  Nat.  Bank  v.  Kup- 
per, 63  N.  Y.  618.) 

A.  Britton  Havens  for  respondent.  The  release  is  expressly 
made  a  part  of  the  complaint,  lis  pendens,  decision  and  judg- 
ment in  the  foreclosure  suit,  and,  therefore,  the  whole  lan- 
guage of  the  release  must  be  incorporated  into  and  form  a 
part  of  those  instruments.  {French  v.  Car  hart,  1  N.  Y.  96; 
Jackson  v.  Parkhurst,  4  Wend.  369 ;  Jackson  v.  Ransom,  18 
Johns.  107 ;  Hoppough  v.  Struble,  60  N.  Y.  430 ;  Hathaway 
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v.  Payne,  34  N.  Y.  92.)  When  the  whole  language  of  the 
release  is  incorporated  into  and  made  a  part  of  the  judgment 
roll  in  foreclosure,  and  the  whole  judgment  roll  is  read 
together,  it  is  plain  that  the  judgment  does  not,  upon  its  face, 
purport  to  direct  the  foreclosure  and  sale  of  the  premises  in 
suit.  (Lcwerty  v.  Moore,  33  N.  Y.  658 ;  Masten  v.  Olcott, 
101  N.  Y.  152 ;  Case  v.  Dexter,  106  N.  Y.  548 ;  Jackson  v. 
Ransom,  18  Johns.  107 ;  Jcwkson  v.  Parkhurst,  4  Wend.  369 ; 
Coleman  v.  Beach,  97  N.  Y.  545 ;  Donahue  v.  Case,  61  N. 
Y.  631 ;  Craig  v.  Wells,  11  N.  Y.  315;  Ousby  v.  Jones,  73 
N.  Y.  621 ;  Thayer  v.  Flnton,  108  N.  Y.  394 ;  Putzel  v.  Van 
Brunt,  8  J.  &  S.  501 ;  iT.  Y.  S.  Co.  v.  Stem,  46  Hun,  206.) 
The  foreclosure  judgment  does  not  constitute  a  defense  in  this 
■action,  either  as  an  estoppel  or  as  evidence  of  an  outstanding 
title,  for  it  is  clear,  upon  the  face  of  that  judgment,  that  the 
court  did  not  intend  to  foreclose  the  property  released  from 
the  lien  of  the  mortgage.  (Masten  v.  Oleott,  101  N.  Y.  152 ; 
Rathhone  v.  Flooney,  58  N.  Y.  463.)  It  is  not  competent  for 
the  defendant  in  this  action  to  found  a  claim  of  title  to  the 
premises  in  suit  upon  a  mistake  or  intentional  fraud  in  the 
judgment  of  foreclosure.  (  Ward  v.  Totcn  of  Southjield,  102 
K  Y.  287 ;  Mandeville  v.  Reynolds,  68  N.  Y.  528 ;  Rich- 
ardson v.  Trimble,  38  Hun,  409;  Mayor,  etc.,  v.  Brady,  115 
N.  Y.  599.)  Even  if  the  judgment  of  foreclosure,  on  its  face, 
purports  to  bind  the  premises  now  in  suit,  it  would  not  con- 
stitute a  defense  herein,  because,  at  the  time  of  the  commence- 
ment of  the  action  of  foreclosure,  respondent's  title  to  said 
premises  was  not  subject  to  the  lien  of  the  mortgage,  and 
hence  could  not  be  cut  off  under  the  goneral  allegations  of  the 
complaint  in  the  foreclosure  action,  nor  was  his  title  conveyed 
by  the  referee's  deed.  (Lewis  v.  Smith,  9  N.  Y.  502 ;  Mer- 
chants' Bank  v.  Thomson*  55  N.  Y.  7 ;  Frost  v.  Koon,  30  N. 
Y.  428  ;  Rathbone  v.  flooney,  58  N.  Y.  463 ;  Payn  v.  Grant, 
23  Hun,  134 ;  D.  S.  Bank  v.  Crook,  29  Hun,  671 ;  Baker  v. 
Thvmas,  15  N.  Y.  Supp.  359 ;  Kendall  v.  Niebuhr,  13  J.  & 
S.  542  ;  Simonson  v.  Falihee,  25  Hun,  570.)  In  so  far  as  the 
judgment  of  foreclosure  purports  to  affect  the  premises  now 
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in  suit,  if  at  all,  it  is  void  for  want  of  jurisdiction  of  the  subject- 
matter,  because,  as  to  such  premises,  it  is  not  responsive 
to  the  pleadings  and  does  not  conform  to  the  decision  of 
the  court.  (27  Abb.  [N.  C]  132;  Code  Civ.  Pro.  §  1207; 
BeU  v.  Merrifield,  109  N.  Y.  202;  Zoeller  v.  Riley,  100  N. 
Y.  102;  Duchess  of  Kingston!*  Case,  2  Smith  L.  C.  784; 
Byrnes  v.  Estey,  116  N.  Y.  501 ;  Jordan  v.  Van  Epps,  85 
N.  Y.  427;  Clemens  v.  Clemens,  37  K  Y.  59,  73;  Hunt 
v.  Hunt,  72  N.  Y.  217;  Itathbone  v.  Hooney,  58  N.  Y. 
463  ;  Reynolds  v.  Stockton,  140  U.  S.  254 ;  Byrnes  v.  Palmer, 
18  App.  Div.  1 ;  Sheldon  v.  Newton,  3  Ohio  St.  494 ;  Stuart 
v.  Palmer,  74  N.  Y.  1S3 ;  Jacobin  v.  MicUe,  144  N.  Y.  237.) 
It  is  not  incumbent  upon  the  plaintiff  in  this  action  to  seek 
relief  from  the  mistake,  omission  or  fraud  in  the  foreclosure 
judgment ;  nor  does  he  seek  such  relief  or  propose  to  attack 
said  judgment  collaterally  or  otherwise ;  hence,  no  question 
can  arise  herein  as  to  whether  the  plaintiff  is  guilty  of  laches 
in  so  doing.  (Code  Civ.  Pro.  §§  724,  1282 ;  C  E  Ban%  v. 
Blye,  119  N.  Y.  417 ;  McPherson  v.  Rollins,  107  N.  Y.  316 ; 
Acer  v.  Westcott,  46  N.  Y.  384 ;  C.  V.  Bank  v.  Delano,  48 
N.  Y.  326  ;  Clark  v.  McNeaU  1 14  N.  Y.  287 ;  Westbrook  v. 
Gleason,  79  N.  Y.  23.)  The  referee  herein  having  found,  as 
matter  of  fact,  that  the  premises  now  in  suit  were  excepted 
from  foreclosure  and  sale  by  the  judgment  in  the  foreclosure 
suit,  this  court  is  not  at  liberty  to  go  behind  such  finding  of 
fact.     (Zaverty  v.  Moore,  33  K  Y.  658,  663.) 

O'Brien,  J.  When  the  legal  question  in  this  case  i6  reached 
through  a  series  of  facts  somewhat  complicated  it  will  be 
found  to  be  merely  a  dispute  concerning  the  construction  and 
effect  of  a  judgment  in  an  action  to  foreclose  a  mortgage. 
That  the  plaintiff  became  vested  with  the  title  to  the  real 
property,  which  is  the  subject  of  the  action,  under  the  will  of 
his  father,  who  died  January  5th,  1880,  seized  of  the  prem- 
ises, is  not  disputed.  The  only  question  is  whether  the 
unquestionable  title  so  derived  has  been  divested  by  force  of 
the  judgment  subsequently  entered  in  the  foreclosure  action. 
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It  appears  that  the  plaintiff's  ancestor,  in  December,  1861, 
about  eighteen  years  before  his  death,  mortgaged  a  tract  of 
land  containing  about  twelve  acres,  which  he  then  owned, 
including  the  parcel  in  controversy  in  this  action.  On  the 
18th  of  August,  1863,  the  owner  and  holder  of  this  mortgage 
released  from  the  lien  thereof  a  large  part  of  the  tract  so 
mortgaged,  and  the  part  released  included  the  parcel  described 
in  the  complaint  in  this  action.  The  release  is  somewhat 
peculiar  in  form,  though  perfectly  full  and  complete,  in  the 
language  employed,  when  carefully  read.  It  is  a  somewhat 
lengthy  and  formal  instrument,  under  seal  and  acknowledged. 
It  begins  by  reciting  the  execution  of  the  mortgage,  the  par- 
ties to  it  and  the  place  where  recorded,  and  then  the  various 
assignments  through  which  it  had  come  to  the  hands  of  the 
party  executing  the  release.  By  the  operative  words  of  the 
instrument  the  owner  of  the  mortgage  released,  granted, 
quitclaimed  and  set  over  to  the  plaintiff's  father  all  the  lands 
described  in  the  mortgage,  except  a  certain  parcel  which  is 
described  by  inete6  and  bounds,  and  it  is  distinctly  stated  that 
the  parcel  6o  described  is  the  only  part  of  the  lands  originally 
mortgaged  that  remained  bound  by  the  lien,  all  the  other 
lands  being  expressly  released.  This  release  was  duly  recorded 
on  the  20th  of  August,  1863,  and  a  few  days  thereafter  the 
lands  still  remaining  bound  by  the  mortgage  were  conveyed 
by  the  father,  and  the  grantee  in  the  deed  assumed  the  mort- 
gage and  agreed  to  pay  it. 

On  the  13th  of  September,  1863,  about  a  month  after  this 
conveyance,  the  mortgage  was  assigned  to  Huldah  II.  Clapp, 
the  wife  of  the  mortgagor.  The  mortgage  in  her  hands 
clearly  covered  only  that  part  of  the  lands  not  released,  and 
did  not  cover  the  land  now  in  dispute.  On  December  6th, 
1881,  she  brought  an  action  to  foreclose  the  mortgage  by  filing 
a  summons,  complaint  and  notice  of  lis  peiidens.  The  plain- 
tiff, being  one  of  the  heirs  at  law  of  his  father,  the  original 
mortgagor,  and  one  of  the  devisees  under  his  will,  was  made 
a  party  defendant,  and  being  then  an  infant,  a  guardian  ad 
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litem  was  appointed  on  his  application,  who  appeared  and 
sserved  the  usual  answer,  submitting  the  rights  of  the  infant  to 
the  judgment  of  the  court.  The  plaintiff  in  the  action  sought 
by  the  complaint  to  procure  a  sale  only  of  the  lands  which, 
by  the  terms  of  the  release,  still  remained  subject  to  the  mort- 
gage. This  is  quite  clear,  since,  while  all  the  lands  embraced 
in  the  mortgage  originally  were  described  in  the  complaint,  it 
•contained  an  allegation  that  a  portion  of  these  lands  had  been 
released,  as  appeared  by  the  release,  describing  the  date,  the 
parties  to  it  and  the  time  and  place  of  record,  and  adding 
these  words :  "  For  a  more  particular  description  of  the  prem- 
ises thus  released,  reference  is  had  to  the  said  release."  The 
release  is  thus  made  a  part  of  the  complaint ;  and  it  is,  there- 
fore, plain  that  the  mortgage  was  sought  to  be  foreclosed  upon 
the  lands  remaining  subject  to  it  after  the  release,  and  no 
other,  and  hence  the  suit  had  no  reference  to  the  lands  in 
question.  The  prayer  of  the  complaint  is  that  the  defendants 
may  be  barred  and  foreclosed  of  all  right,  claim,  lien  and 
equity  of  redemption  in  the  said  mortgaged  premises,  and 
that  the  6aid  premises  may  be  decreed  to  be  sold.  The  mort- 
gaged premises,  against  which  this  relief  was  demanded,  were, 
of  course,  the  lands  still  remaining  bound  by  the  mortgage, 
according  to  the  terms  of  the  release,  and  none  other. 

It  appears  that  some  other  parties,  who  had  been  made 
defendants,  interposed  answers  which  presented  issues  of  fact 
or  law,  which  rendered  a  trial  necessary.  Upon  the  trial  the 
<court  decided  the  case  in  favor  of  the  plaintiff,  and  decreed  a 
sale  of  the  premises.  A  distinct  finding  was  made  that  a  por- 
tion of  the  premises  originally  included  in  the  mortgage  had 
been  released,  and  the  release  is  described  by  reference  to  the 
parties,  the  dates  and  the  record.  The  conclusion  of  law  was 
that  the  plaintiff  '•  is  entitled  to  judgment  against  all  of  the 
defendants  in  the  usual  form  for  the  foreclosure  of  the  said 
mortgage,  and  for  a  sale  of  all  of  the  mortgaged  premises, 
except  that  part  thereof  which  was  released  by  the  said  Elias 
H.  Van  Brunt,  as  hereinbefore  stated."  These  findings  and 
conclusions  were  proposed  by  the  plaintiff  in  the  foreclosure 
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action,  and  were  made  at  her  request.  The  judgment  was 
entered  on  the  eighth  of  November,  1882.  It  is  in  the  usual 
form  and  adjudged  that  the  mortgaged  premises  described 
in  the  complaint  in  this  action,  "  as  hereinbefore  set  forth,"  be 
sold. 

It  appears,  however,  that  in  describing  the  lands  thus  directed 
to  be  sold  in  the  decree,  the  language  of  the  complaint 
was  not  followed.  All  the  lands  embraced  in  the  original 
mortgage  were  described,  but  instead  of  excepting  from  this 
description  the  lands  and  premises  which  were  released,  the 
exception  described  the  lands  and  premises  which  were  not 
released.  Thi6,  of  course,  is  an  obvious  clerical  error.  The 
intention  was  to  except  from  the  description  of  the  lands  in 
the  judgment  the  lands  which  had  been  released,  as  already 
stated.  But  this  error  in  the  description  is  followed  by  a 
reference  to  the  release  and  the  lands  so  erroneously  excepted 
from  the  decree  and  the  only  lands  intended  to  be  sold  are 
still  identified  by  the  following  words :  "  As  described  in  a 
certain  release  bearing  date  the  eighteenth  day  of  August, 
1863,  executed  by  Elias  II.  Van  Brunt  to  Hawley  D.  Clapp, 
and  recorded  in  the  office  of  the  registrar  of  Westchester 
county,  in  liber  508  of  Deeds,  page  229,  on  the  20th  day  of 
August,  1863." 

While  it  is  plain  that  in  describing  the  lands  which  were  to 
be  excepted  from  the  judgment  by  metes  and  bounds,  the 
draftsman  obviously  intended  to  exclude  from  the  operation 
of  the  judgment  the  lands  which  had  been  released,  they  were 
by  mistake  included,  and  they  are  the  lands  in  controversy  i.i 
this  action.  This  is  made  plain  by  reference  to  the  release 
itself,  which,  to  all  intents  and  purposes,  is  a  part  of  the 
judgment.  The  judgment,  therefore,  properly  construed, 
does  not  direct  a  6ale  of  the  lands  in  question.  The  decree 
relates  to  the  land  described  in  the  complaint,  and  the  release, 
which  is  a  part  of  it,  excluded  the  lands  in  controversy. 
The  decree  does  substantially  the  same  thing  when  read 
with  the  release,  which  is  a  part  of  it.  The  mistake  of 
the  draftsman  did  not  change  the  effect  to  be  given  to  the 
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instrument.  (Laverty  v.  Moare,  33  N.  Y.  658 ;  Masten  v. 
Olcotty  101  N.  Y.  152.) 

The  contention  in  behalf  of  the  defendant  is,  nevertheless, 
that  the  decree  in  terms  directed  the  lands  in  question,  as  part 
of  the  released  lands,  to  be  sold  and  that  they  were  sold,  and 
that  the  purchaser  under  the  referee's  deed,  which  was  affected 
by  the  same  error  as  the  decree,  took  title.  But  this  conten- 
tion cannot  be  sustained.  The  purchaser  at  the  referee's  sale, 
and  who  took  the  referee's  deed,  was  the  plaintiff  in  the  fore- 
closure action  herself.  The  error  in  the  decree  and  in  the 
description  in  the  deed  is  to  be  attributed  to  her,  since  the 
judgment  was  prepared  and  entered  by  her  own  attorneys. 
It  would  be  manifestly  unjust  to  hold  that  she  could,  in  conse- 
quence of  the  error  of  her  own  attorneys,  become  vested  with 
the  title  to  lands  which  otherwise  clearly  belonged  to  the 
plaintiff.  It  is  no  answer  to  this  proposition  to  say  that  the 
plaintiff  should  have  made  a  motion  to  correct  the  judgment. 
The  question  is,  what  did  the  plaintiff  take  in  consequence  of 
her  own  error.  If  the  land  which  the  plaintiff  now  seeks  to 
recover  was  in  any  just  or  proper  sense  embraced  in  the  terms 
of  the  decree,  it  was  something  more  than  a  mere  irregularity. 
It  was  wholly  unauthorized.  The  court  was  without  power 
to  decree  its  sale. 

By  section  1207  of  the  Code  it  is  provided  that,  "where 
there  is  no  answer,  the  judgment  shall  not  be  more  favorable 
to  the  plaintiff  than  that  demanded  in  the  complaint."  This 
means  that  the  court  was  forbidden  bv  statute  to  include  in  the 
decree  any  relief  greater  than  that  demanded  in  the  complaint ; 
and  since  the  complaint  did  not  demand  a  sale  of  the  parcel  iu 
controversy,  the  court  had  no  powrer  to  include  it  in  the  descrip- 
tion of  lands  to  be  sold.  This  court  has  very  properly  held  that 
this  provision  of  the  Code  is  for  the  protection  of  the  defendant 
who  suffers  default.  (Peck  v.  iVr.  Y.  A  ,V.  J.  R.  Co.,  85  N.  Y. 
24G.)  If  it  were  otherwise  there  would  be  no  protection  to  a 
defendant  who  had  suffered  default,  and  the  plaintiff  would 
be  at  liberty  to  enter  a  judgment  for  any  measure  of  relief 
that  he  desired,  whether  it  was  embraced  within  the  complaint 
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or  not,  and  then  put  the  defaulting  defendant  to  his  motion  to 
correct  the  judgment.  A  defendant  under  such  circumstances 
can,  doubtless,  make  such  a  motion,  as  he  can  also  make  a 
motion  to  set  aside  a  judgment  against  him  which  is  absolutely 
void.  But  his  remedy  is  not  confined  to  such  a  motion.  He 
may  resist  or  attack  an  unauthorized  judgment  or  decree  against 
him  in  any  form  that  he  may  elect. 

This  proposition  may  be  illustrated  by  reference  to  a  very 
common  case.  A  party  may  bring  an  action  of  replevin 
against  his  neighbor  for  the  recovery  of  a  horse.  The  horse  is 
described  in  the  complaint,  the  affidavit  and  the  requisition  to  the 
sheriff,  and  when  these  papers  are  served  upon  the  defendant  he 
may  conclude  to  retain  the  horse  and  give  the  undertaking  for 
that  purpose.  But  subsequently,  and  before  the  time  to  answer 
has  expired,  he  may  also  conclude  that  he  has  no  defense  to 
the  action  and  allow  judgment  to  go  against  him  by  default 
for  the  recovery  of  the  horse,  or  its  value.  Upon  application 
of  the  plaintiff  the  court  orders  judgment  for  the  relief 
demanded  in  the  complaint ;  but  in  drawing  the  judgment  the 
plaintiff,  by  mistake  or  otherwise,  describes  two  horses  which 
he  requires  the  defendant  to  deliver  to  him,  or  to  pay  their 
value.  Now,  it  cannot  be  said  that  that  part  of  the  judgment 
which  included  an  extra  horse  was  merely  irregular.  It  was 
absolutely  unauthorized,  and  so  the  courts  have  held.  (Simon- 
son  v.  Blake,  12  Abb.  331 ;  id.  311.) 

The  defendant  who  makes  default  is  not  bound  to  watch 
the  clerk's  office,  in  order  to  see  that  the  judgment  entered 
against  him  by  default  does  not  exceed  the  demand  or  cause 
of  action  which  he  admitted  by  omitting  to  answer ;  and  so 
far  as  the  judgment  in  the  foreclosure  action  exceeded  the 
relief  demanded  in  the  complaint,  it  was,  to  that  extent,  with- 
out authority. 

But  whether  the  judgment  is  to  be  regarded  as  irregular  or 
void  it  is  difficult  to  see  how  it  can  help  the  defendant.  We 
have  already  seen  that  Mrs.  Clapp,  the  plaintiff,  was  also  the 
purchaser  at  the  referee's  sale.  She  certainly  took  nothing  at 
that  sale  by  reason  of  the  error  of  her  attorneys,  and,  hence, 
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acquired  no  title  to  any  part  of  the  released  lands.  Moreover, 
it  is  perfectly  plain  that  she  gave  a  correct  construction  to  the 
judgment,  and  that  she  never  supposed  that  it  embraced  any 
lands  that  had  been  excluded  from  the  mortgage  by  the  release. 
On  the  11th  of  February,  1884,  she  conveyed  the  lands  pur- 
chased at  the  referee's  sale,  and  in  this  conveyance  she  excepted 
and  reserved  out  of  the  lands  described,  which  included  the 
whole  tract  originally  covered  by  the  mortgage,  all  the  released 
lands  by  appropriate  words,  making  reference  to  the  release 
itself.  It  is  under  her  grantee  and  this  deed  that  the  defend- 
ant claims  title,  and  it  is  obvious  that  she  conveyed  no  interest 
in  the  premises  in  question,  and  that  the  defendant  acquired 
no  title  under  this  deed.  So  that  the  defendant's  chain  of 
title  discloses  the  fact  that  none  of  his  predecessors,  subsequent 
to  the  purchaser  under  the  referee?s  deed,  acquired  any  title 
to  this  land.  Whatever  may  be  the  effect  of  the  foreclosure 
judgment,  it  certainly  cannot  operate  to  confer  title  upon  the 
defendant,  and  the  only  purpose  for  which  he  can  use  it  is  not 
to  prove  title  in  himself,  but  title  out  of  the  plaintiff,  and  it  is 
plain  that  no  such  effect  can  be  given  to  it. 

We.  therefore,  conclude  that  the  plaintiff  was  not  divested 
of  his  title  through  the  operation  of  the  decree,  nor  did  the 
purchaser,  under  the  referee's  deed,  acquire  any  title  thereby 
to  the  lands  in  controversy. 

The  judgment  is  right,  and  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Hawley  D.   Clapp,   Respondent,  v.  Edwakd  G.   Byrnes, 
Appellant,  Impleaded  with  George   W.  Garretson  et  al. 

Infant's  Instrument  Inoperative  to  Divest  Title.  The  execution 
of  an  instrument  by  an  infant  with  other  heirs  cannot  operate  to  divest 
him  of  his  title  to  land  under  his  father's  will. 

Clapp  v.  Byrnes,  8  App.  Div.  284,  affirmed. 

(Argued  March  22,  1898;  decided  April  19,  1898.) 

c 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  13,  1896,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

This  was  an  action  in  ejectment  to  recover  the  possession  of 
an  undivided  one-seventh  part  of  certain  lands  situate  in  the 
town  of  Mamaroneck,  in  the  county  of  Westchester. 

The  defendant,  in  addition  to  the  claim  that  the  plaintiff 
was  divested  of  title  to  the  premises  in  dispute,  by  virtue  of 
the  judgment  rendered  upon  the  foreclosure  of  the  mortgage 
held  by  Hnldah  H.  Clapp,  discussed  in  the  case  of  Clapp  v. 
McCabe  (ante,  p.  525),  interposed  the  defense  that  the  plaintiff 
and  the  other  children  and  heirs  of  Hawley  D.  Clapp,  Sr.,  the 
person  who  died  seized  of  the  premises  in  question,  executed, 
on  April  20,  1883,  a  deed  of  the  premises  to  Henry  A.  Callan, 
and  that  by  subsequent  conveyance  from  Callan  and  others 
the  defendant  became  vested  with  the  plaintiff's  title  to  the 
premises. 

This  instrument  was  offered  in  evidence  and  objected  to 
upon  the  ground  "  that  there  is  no  proof  of  possession  under 
the  deed,  and  the  deed  does  not  convey,  or  purport  to  convey 
or  affect,  the  premises  in  question,  and  upon  the  further  ground 
that  if  it  did  purport  to  convey  the  premises  in  question  it  is  a 
conveyance  upon  a  void  trust,  and  is  void  and  inoperative,  and 
does  not  convey  the  title  of  this  plaintiff ;  and  upon  the  further 
ground  that  the  plaintiff  in  this  action,  at  the  time  of  the  exe- 
cution and  delivery  of  that  deed,  was  an  infant,  and  has  dis- 
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affirmed  the  same."     The  trial  court  sustained  the  objection 
and  excluded  the  offered  evidence. 

Albert  G.  McDonald  for  appellant.  The  exclusion  of  the 
deed  of  April  20,  1883,  was  error,  which  calls  for  a  reversal 
of  the  judgment  now  appealed  from.  (Blackman  v.  Riley, 
138  N.  Y.  325;  McRoberts  v.  Bergman,  132  N.  Y.  84; 
Roberts  v.  Baumgarten,  110  N.  Y.  385  ;  Wallace  v.  Swinton, 
64  N.  Y.  188;  Little  v.  Banks,  77  Hun,  511;  Russell  v. 
AlUrton,  108  N.  Y*  288 ;  Lorillard  v.  Clyde,  86  K  Y.  384 ; 
Devlin  on  Deeds,  §§  838,  850 ;  Mauzey  v.  Mauzey,  79  Va. 
537;  Palmer  v.  Miller,  25  Barb.  399;  Bool  v.  Mix,  17 
Wend.  119.)  The  plaintiff  is  estopped  from  asserting  any 
title  to  the  premises  in  question  as  against  this  defendant. 
(Trustees,  etc.,  v.  Smith,  118  N.  Y.  641 ;  Thompson  v.  Simp- 
son, 128  N.  Y.  287;  Brown  v.  jS«,  30  K  Y.  541 ;  T.  B. 
Co.  v.  Duncan,  86  N.  Y.  228 ;  Storrs  v.  Barker,  6  Johns. 
Ch.  166 ;  Vellum  v.  Demerle,  65  Hun,  543  ;  Carpenter  v.  £. 
^4.  //is.  (7(9.,  135  N.  Y.  299 ;  Continental  Nat.  Bank  v.  JVa£ 
Bank  of  Commonwealth,  50  N.  Y.  583 ;  Favill  v.  Roberts, 
50  N.  Y.  222 ;  Mattoon  v.  Young,  2  Hun,  564 ;  Garnar  v. 
^Vtf,  57  Barb.  2S9 ;   TYfton  v.  itfafow,  27  Barb.  595.) 

A.  Britlon  Havens  and  Richard  V.  Boyd  for  respondent. 
The  defendant  failed  to  prove  any  estoppel  in  his  favor  suf- 
ficient to  preclude  the  plaintiff  from  asserting  his  true  legal 
title.  (Thompson  v.  Simpson,  128  N.  Y.  270;  McCuUoch 
v.  Wellington,  21  Hun,  5 ;  T.  Bank.  Co.  v.  Duncan,  86  N. 
Y.  221 ;  N.  Y.  R.  Co.  v.  Rothery,  107  N.  Y.  310 ;  Viele  v. 
Judson,  82  N.  Y.  32 ;  Woodhull  v.  Rosenthal,  61  N.  Y.  382 ; 
McKeage  v.  77.  7^.  7;**.  Cfe.,  81  X.  Y.  38  ;  Wood  v.  Wood,  83 
N.  Y.  575 ;  McPhersan  v.  Rollins,  107  N.  Y.  316 ;  .4a?r  v. 
Westcott,  46  N.  Y.  384.)  The  deed  to  Henry  A.  Callan  was 
not  admissible  to  support  a  claim  of  title  out  of  plaintiff,  for 
(1)  it  was  not  pleaded  in  the  answer,  and  (2)  it  is  absolutely 
incompatible  with  the  answer  and  flatly  contradicts  it.  (Code 
Civ.  Pro.  §  500;  Paige  v.  WiUet,  38  X.  Y.   28;  Wright  v. 
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Delafield,  25  N.  Y.  266 ;  Field  v.  Mayor,  etc.,  6  N.  Y.  179 ; 
KeUey  v.  Western,  2  N.  Y.  500 ;  Dows  v.  Kidder,  '84  N.  Y. 
121.)  In  no  event  is  the  deed  to  Callan  competent  evidence 
of  an  outstanding  title  sufficient  to  defeat  the  plaintiff's 
recovery.  (  Wing  v.  De  La  JRionda,  131  N.  Y.  422 ;  Knolls 
v.  Barnhart,  71  N.  Y.  474 ;  Jackson  v.  Hudson,  3  Johns. 
375.)  In  any  event,  the  deed  to  Henry  A.  Callan  is  of  no 
effect  against  the  plaintiff,  he  being  an  infant  at  the  time  of 
its  execution  and  delivery,  and  having  disaffirmed  and  abro- 
gated it.  (Beardsley  v.  Hotchkiss,  96  N.  Y.  201 ;  Green  v. 
Green,  69  N".  Y.  553 ;  Jackson  v.  Carpenter,  11  Johns.  541 ; 
Jackson  v.  Burchin,  14  Johns.  124 ;  Bool  v.  Mix,  17  Wend. 
119  ;  McMurray  v.  McMurray,  66  N.  Y.  175.) 

O'Bbien,  J.  The  principal  question  in  this  case  is  the  one 
discussed  and  decided  in  the  case  of  Clapp  v.  McCabe  at  the 
present  term.  There  are  one  or  two  questions  discussed  in 
this  case  that  were  not  present  in  the  case  referred  to,  and 
they  do  not  call  for  much  discussion. 

(1)  There  was  no  proof  in  the  case  upon  which  it  could  be 
found  that  the  plaintiff  was  in  any  way  estopped  from  claim- 
ing the  lands  described  in  the  complaint  as  against  the 
defendants. 

(2)  The  instrument  of  April  20th,  1883,  executed  by  the 
heirs  of  Hawley  D.  Clapp  to  Henry  A.  Callan  was  excluded 
by  the  court  as  evidence.  The  plaintiff  was,  at  the  time  of 
executing  it,  an  infant,  and  whatever  effect  it  may  have  had 
in  other  respects,  if  any,  it  could  not  operate  to  divest  him  of 
his  title  to  the  lands  in  question  under  his  father's  will. 
There  was  no  error  in  excluding  the  paper,  and  the  other 
exceptions  in  the  case  are  not  tenable. 

The  judgment  should  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 
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Morris  F.  Brainard  and  Elijah  Brainard,  Plaintiffs,  *>.  The 
County  of  Kings,  The  County  of  Queens,  Defendants ; 
Casper  W.  Dean  and  John  A.  Westbrook,  Respondents, 
et  al.,  Defendants. 

1.  Mechanics'  Lien  —  Lien  on  Amount  due  Sub-contractor — Fail- 
ure to  Finish  Contract.  A  lien  for  labor  and  materials  furnished  a 
sub-contractor  who  failed  to  complete  his  contract,  does  not  attach  to 
unpaid  installments  of  the  contract  price  which  it  was  expressly  provided 
should  not  be  due  until  after  the  completion  and  acceptance  of  the  work, 
or  to  an  installment  of  the  price  which  had  not  become  payable  because  it 
had  not  been  included  in  a  statement  by  the  engineer. 

2.  Burden  on  Lienor  to  Show  Sum  Due.  The  onus  is  upon  lienors 
furnishing  labor  and  materials  to  a  sub- contractor  who  failed  to  complete 
his  contract,  to  show  that  there  is  a  sum  due,  or  to  become  due,  on  which 
their  liens  will  attach;  and  it  cannot  be  presumed  that  the  work  was  com- 
pleted for  the  balance  of  the  contract  price. 

Brainard  v.  County  of  Kings,  84  Hun,  290,  affirmed. 

(Argued  March  25,  1898;  decided  April  19,  1898.) 

Appeals  by  the  defendants  Thomas  W.  Kiley  &  Co., 
Graves  &  Steers  and  Joseph  Edwards  &  Co.,  from  an  order 
of  the  late  General  Term  of  the  Supreme  Court  in  the  second 
judicial  department,  made  February  20,  1895,  reversing  a 
judgment  of  the  Special  Term  in  favor  of  the  several  appel- 
lants and  granting  a  new  trial  as  to  them. 

This  action  was  brought  to  foreclose  mechanics'  liens,  filed 
by  the  plaintiffs  and  the  defendant  lienors  against  moneys 
claimed  to  be  due  for  materials  furnished  bv  them  to  sub-con- 
tractors  performing  a  portion  of  the  work  under  the  princi- 
pal contract  between  the  counties  of  Kings  and  Queens  as 
owners,  and  the  defendants  Dean  &  Westbrook  as  contractors. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Horace  Secor,  Jr.,  for  Thos.  W.  Kiley  &  Co.  et  al.,  appel- 
lants. The  lien  is  on  moneys  in  control  of  the  counties,  due 
or  to  grow  due  the  contractors,  under  their  contract  for  the 
erection  of  the  bridge.     (L.  187S,  ch.  315,  §§  1,  5  ;  L.  1892, 
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ch.  629  ;  French  w  Bauer,  134  N.  Y.  548 ;  Kenney  v.  Apgar, 
93  N.  Y.  539 ;  Morgan  v.  Stevens,  6  Abb.  [N.  C]  356 ;  Wil- 
liamson v.  Hendricks,  10  Abb.  Pr.  98 ;  M.  <&  T.  Nat  Bank 
v.  Mayor,  etc.,  58  How.  Pr.  207 ;  27  Hun,  467.)  The  Gen- 
eral Term  erred  in  holding,  in  effect,  that  the  onus  was  on  the 
lienors  to  prove  that  Dean  &  Westbrook  completed  Cregin's 
contract  for  less  than  the  balance  of  the  contract  price  in  order 
to  obtain  liens  on  the  $9,164.16,  instead  of  holding  that  Dean 
&  Westbrook  were  bound  to  prove  that  it  cost  more  to  com- 
plete the  contract  than  the  balance  of  the  contract  price,  and 
if  so,  how  much  more.  (Smith  v.  Ferris,  1  Daly,  18  ;  N. 
Mfg.  Co.  v.  Stephens,  127  N.  Y.  602 ;  Foshay  v.  Robin- 
son,  137  N.  Y.  134;  Kelly  v.  Bloomingdale,  139  N.  Y.  343  ; 
Ogden  v.  Alexander,  140  N.  Y.  356 ;  Bliss  v.  Sickles,  142 
N.  Y.  647 ;  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.  v.  City  of  Roches- 
ter, 127  K  Y.  591 ;  Thayer  v.  Marsh,  75  N.  Y.  340  ;  Todd 
v.  Nelson,  109  N.  Y.  324.)  Where  a  building  contract 
requires  that  all  claims  or  liens  shall  *be  discharged  before 
payment  of  the  final  installment,  claimants  or  lienors  are 
entitled  to  payment.  (31.  tfe  T  Nat.  Bank  v.  Mayor,  etc., 
58  How.  Pr.  207 ;  27  Hun,  467 ;  Murphy  v.  B.  Nat.  Bank, 
30  Hun,  40  ;  Bates  v.  Trustees,  etc.,  7  Misc.  Rep.  609  ;  Quin- 
tan v.  Russell,  94  N.  Y.  350;  Kelly  v.  Bloomingdale,  139 
N.  Y.  343.)  The  counties  of  Kings  and  Queens  are  in  control 
of  an  ample  sum  due  the  contractors  Dean  &  Westbrook, 
which  is  subject  to  the  liens  filed  for  materials,  etc.,  furnished 
to  Cregins,  sub-contractors,  to  the  extent  of  $9,164.16  (or  really 
$10,484.16),  due  from  Dean  &  Westbrook  to  Cregins.  (Day- 
ton  v.  Parke,  142  N.  Y.  391.)  The  court  properly  gave  these 
appellants,  Graves  &  Steers  and  Jos.  Edwards  &  Co.,  priority 
over  the  Drake  &  Stratton  Company,  which  did  not  appeal, 
for  the  reason  that  the  assignment  was  collusive,  without  the 
request  of  Cregins,  and  with  intent  to  give  said  company  an 
advantage  over  other  claimants  against  Cregins.  (Lauer  v. 
Dunn,  115  N.  Y.  405 ;  Gibson  v.  Lenane,  94  K  Y.  183 ; 
Williams  v.  Ingersoll,  89  JT.  Y.  508.)  There  being  suffi- 
cient funds  due  from  the  counties  to  Dean  &  Westbrook, 
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to  pay  the  Drake  &  Stratton  Company  (which  company 
has  not  appealed),  the  amount  due  it  under  said  assign- 
ment, after  the  payment  of  all  liens  against  said  $9,164.16, 
the  fund  due  from  the  counties  should  be  marshaled  so  as  to 
secure  such  payment.  (1  Story's  Eq.  Juris.  §  633 ;  Hamilton 
v.  Schwehr,  34  Md.  107 ;  Kenney  v.  Apgar,  93  N.  Y.  539.) 
By  such  voluntary  assignment,  made  without  any  request 
from  Cregins,  and  without  any  liability,  Dean  &  Westbrook 
acquired  no  right  to  recoup  the  amount  so  assigned  out  of  the 
$9,164.16  due  Cregins,  and  no  recoupment  was  asked.  {Nat. 
Bank  of  B.  S.  v.  Bd.  Suprs.,  106  N.  Y.  4S8 ;  City  of  Albany 
v.  McNamara^  117  N.  Y.  168.)  The  claim  of  Jos.  Edwards 
&  Co.  is  for  less  than  $500 ;  but  the  amount  in  controversy 
is  the  fund  of  $9,164.16.  The  right  of  Jos.  Edwards  &  Co. 
to  appeal  to  this  court  is,  therefore,  complete.  (Powers  v. 
City  of  rankers,  114  N.  Y.  145 ;  1  Ency.  of  PI.  &  Pr.  721.) 

Cornelius  O'  Connor  for  Thos.  W.  Kiley  &  Co.,  appellant. 
If  anything  is  due  to  the  contractor  when  the  lien  is  filed  it 
attaches  to  that  extent.  (  Van  Clief  v.  Van  Vechten,  130  N. 
Y.  571;  Foshay  v.  Robinson,  137  N.  Y.  134;  Campbell,  v. 
Coon,  149  N.  Y.  561 ;  Kelly  v.  Blooniinydale,  139  N.  Y-  347; 
Ogden  v.  Alexander,  140  N.  Y.  356.) 

Z.  Laflin  Kellogg  and  Alfred  C  Pette  for  respondents. 
It  was  conclusively  established  by  the  evidence  in  this  case 
that  the  sub-contractors  wholly  failed  to  complete  and  carry 
out  the  terms  of  their  contract,  and  that  the  same  was  com- 
pleted for  and  on  their  account  by  the  defendants  Dean  & 
Westbrook.  (Graf  v.  Cunningham,  109  N.  Y.  369.)  The 
burden  was  upon  the  lienors  to  show  an  amount  due  against 
which  their  liens  could  attach.  No  proof  having  been  offered 
by  them  showing  that  the  cost  of  completion  was  less  than 
the  contract  price,  and  there  being  no  finding  by  the  trial 
court  as  to  that  fact,  there  can  be  no  recovery  by  the  lienors 
in  this  action.  (  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571 ; 
Beardsley  v.  Cook,  143  X.  Y.   143  ;  Smyth  v.  Marsich,  4 
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App.  Div.  171.)  The  lienors  are  not  entitled  to  recover  in 
any  event,  because  the  uncontradicted  evidence  offered  by  the 
contractors,  Dean  &  Westbrook,  shows  that  the  cost  of  com- 
pletion of  the  sub-contract  largely  exceeded  the  contract  price. 
(  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571 ;  Kelly  v.  Bloom- 
ingdale,  139  N.  Y.  343 ;  McChesney  v.  City  of  Syracuse,  22 
N.  Y.  Supp.  507 ;  Weisemair  v.  City  of  Buffalo,  57  Hun, 
48 ;  Lohmer  v.  Meeker,  25  N.  Y.  361.)  Even  if  the  sub- 
contract had  not  been  completed  for  and  on  account  of  the 
sub-contractors,  there  could  be  no  recovery  in  this  action, 
because  the  evidence  conclusively  shows  that  there  was  noth- 
ing due  to  the  contractors  at  the  time  of  the  stoppage  of  the 
work  nor  at  the  time  of  the  filing  of  the  liens,  and  that  noth- 
ing subsequently  became  due  thereunder.  {Foshay  v.  Robin- 
son,  137  N.  Y.  134;  Larkin  v.  McMullin,  120  N.  Y.  206; 
HoUister  v.  Mott,  132  N.  Y.  18 ;  Kelly  v.  BUomingdaU,  139 
N.  Y.  343.)  The  lienors  cannot  sustain  their  right  to  recover 
upon  the  claim  that  the  contract  was  rescinded.  {BattU  v. 
R.  C.  Bank,  3  N.  Y.  88 ;  DePeyster  v.  Pulver,  3  Barb.  284.) 
The  lieu  of  Kiley  &  Co.  is  illegal  and  void,  because  the  action 
was  not  commenced  within  ninety  days  after  the  filing  of  the 
lien.  (L.  1878,  ch.  315,  §§  4,  13 ;  L.  1892,  ch.  629 ;  Henry 
v.  Lynch,  1  N.  Y.  Supp.  780 ;  Bowes  v.  N.  Y.  C  Home,  64 
How.  Pr.  509  ;  Code  Civ.  Pro.  §  399.) 

Haight,  J.  The  judgment  of  the  Special  Term  established 
certain  mechanics'  liens  in  favor  of  various  lienors,  including 
those  of  the  appellants. 

On  the  16th  day  of  September,  1892,  Dean  &  Westbrook 
entered  into  a  contract  witli  the  counties  of  Kings  and  Queens 
to  remove  the  old  bridge  and  to  erect  a  new  bridge  over 
Newtown  creek  for  the  6nm  of  $94,850,  of  which  eighty  per 
cent  was  payable  in  monthly  installments  as  the  work  pro- 
gressed, upon  the  certificate  of  the  engineer,  the  balance  of 
twenty  per  cent  being  payable  thirty  days  after  the  comple- 
tion of  the  work  and  the  acceptance  by  the  engineer  and  the 
bridge  committee  of  the  finished  structure. 
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On  the  26th  day  of  September  thereafter,  Dean  &  West- 
brook  sub-contracted  a  part  of  the  work  to  C.  A.  &  T.  Cregin 
for  the  sum  of  $49,033,  payable  in  installments  in  like  manner 
and  with  the  same  reservations  as  those  embraced  in  the  con- 
tract between  Dean  &  Westbrook  and  the  counties.  The  Cre- 
gins  entered  upon  the  performance  of  their  contract,  and  con- 
tinued work  upon  the  structure  until  the  13th  day  of  April, 
1893,  at  which  time  they  addressed  Dean  &  Westbrook  the 
following  letter :  "  Dear  Sirs :  You  are  hereby  authorized  to 
take  charge  of  work  we  have  been  doing  under  our  contract  to 
build  bridge  at  Meeker  avenue,  Brooklyn,  and  complete  the 
same  for  our  account.  We  do  not  waive,  by  this  provision, 
our  rights  under  the  original  contract  or  any  extra  work  accru- 
ing from  same.  We  to  receive  one-half  of  the  profits  accru- 
ing on  such  extra  work.  Yours  truly,  C.  A.  &  T.  Cregin." 
Thereupon  Dean  &  Westbrook  finished  the  work  described  in 
the  contract.  The  appellants  are  lienors,  having  furnished 
labor  and  materials  to  the  Cregins,  and,  as  such,  are  entitled 
to  maintain  their  liens  and  to  be  paid  out  of  any  sum  that 
shall  be  found  to  be  owing  from  Dean  &  Westbrook  to  the 
Cregins. 

At  the  time  of  the  surrender  of  the  contract  by  the  Cregins 
to  Dean  &  Westbrook,  the  engiueer  had  given  certificates  of 
work  performed  amounting  to  the  sum  of  $30,820.80,  of 
which  eighty  per  cent  had  been  paid  amounting  to  $24,656.64 ; 
the  remaining  twenty  per  cent  amounted  to  $6,164.16.  They 
had  also  performed  work  upon  the  bridge  amounting  to  $3,000 
which  had  not  been  included  in  the  monthly  certificates  of  the 
engineer,  which  sum,  with  the  twenty  per  cent  remaining 
unpaid,  amounted  to  the  sum  of  $9,164.16.  The  appellants 
claim  that  this  sum  was  due  and  owing  at  the  time  the  Cre- 
gins surrendered  their  contract,  and  that  their  liens  attached 
thereto  and  that  they  are  now  entitled  to  be  paid  out  of  that 
fund.  The  trial  court  has  so  held.  The  General  Term,  in 
reversing  the  judgment,  has  not  stated  that  the  reversal  was 
upon  the  facts,  and  we  consequently  are  required  to  assume 
that  the  reversal  was  upon  the  law.     (Code  Civ.  Pro.  §  1338.) 
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But  where  a  finding  has  been  made  without  any  evidence 
tending  to  support  it,  it  is  deemed  a  ruling  upon  a  cftiestion  of 
law.  (Code  Civ.  Pro.  §  993.)  The  finding  that  these  6ums 
were  due  the  Cregins  at  the  time  of  their  surrender  of  the 
contract  cannot  be  sustained.  ,As  to  the  twenty  per  cent, 
amounting  to  the  sum  of  $6,164.16,  it  is  expressly  provided 
in  the  written  contract  that  the  same  shall  not  be  due  and 
payable  until  thirty  days  after  the  completion  of  the  work 
and  the  acceptance  by  the  engineer  and  the  bridge  committee 
of  the  finished  structure.  As  to  the  other  item  of  $3,000,  it 
was  also  expressly  provided  that  payments  should  be  made 
upon  monthly  estimates  based  upon  quantities  estimated  by 
the  engineer  in  charge  of  the  work,  and  then  but  eighty  per 
cent  became  payable  upon  such  estimates.  This  item  had  not 
been  included  in  a  monthly  statement  by  the  engineer,  and, 
therefore,  had  not  become  due  and  payable.  It,  therefore, 
follows  that,  so  far  as  this  finding  is  concerned,  the  General 
Term  properly  reversed  upon  the  law. 

.  It  is  now  contended  that  the  presumption  is  that  Dean  & 
Westbrook  completed  the  contract  for  the  balance  of  the  con- 
tract price,  and  that  the  $9,164.16  still  remains  upon  which 
tlie  liens  of  the  appellants'  claims  attach.  Upon  the  trial,  evi- 
dence was  given  on  behalf  of  Dean  &  Westbrook  to  the  effect 
that  the  completion  of  the  contract  absorbed  not  only  the  bal- 
ance of  the  contract  price,  but  the  $9,164.16,  which  it  is  claimed 
that  the  Cregins  had  earned  prior  to  its  surrender.  Dean 
&  Westbrook  undoubtedly  undertook  the  completion  of  the 
contract  for  and  on  account  of  the  Cregins,  and  if  there  is  any 
surplus  left  it,  doubtless,  should  be  applied  upon  the  claims  of 
the  appellants,  but  was  there  any  surplus?  They  say  there 
was  not.  The  trial  court  says  their  testimony  should  not  be 
credited,  but  no  evidence  has  been  submitted  tending  to  show 
that  there  was  a  surplus.  We  are  asked,  therefore,  to  assume 
that  the  contract  was  completed  for  the  balance  of  the  con- 
tract price,  leaving  the  $9,164.16  to  be  applied  upon  the 
appellants'  claims.  We  do  not  believe  that  we  have  the  right 
to  indulge  such  a  presumption.     As  we  understand  the  rule, 
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the  onus  is  upon  the  lienors  to  show  that  there  is  a  sura  due 
or  to  become  due  on  which  their  liens  will  attach.  We  have 
carefully,  examined  the  authorities  to  which  the  appellants 
call  attention,  and  we  find  none  that  have  any  application  to 
the  question  under  consideration.  In  the  case  of  Van  Clief 
v.  Van  Vechten  (130  N.  Y.  571,  577)  we  held  that  mechanics' 
liens  filed  by  sub-contractors  or  materialmen  attach  to  the 
locus  in  quo. 

"  1.  If  anything  is  due  to  the  contractor,  pursuant  to  the 
terms  of  the  contract,  when  the  lien  is  filed,  it  attaches  to  that 
extent. 

"  2.  If  nothing  is  due  to  the  contractor  according  to  the 
contract,  when  the  lien  is  filed,  but  a  certain  amount  subse- 
quently becomes  due  thereunder,  the  lien  attaches  to  the 
extent  of  that  sum. 

"  3.  If  nothing  is  due  to  the  contractor  pursuant  to  the  con- 
tract, when  the  lien  is  filed  and  he  abandons  the  undertaking 
without  just  cause,  but  the  owner  completes  the  building 
according  to  the  contract  and  under  a  provision  thereof  per- 
mitting it,  the  lien  attaches  to  the  extent  of  the  difference 
between  the  cost  of  completion  and  the  amount  unpaid  when 
the  lien  was  filed."  Vann,  J.,  in  delivering  the  opinion  of 
the  court,  says  :  "  The  first  question  presented  for  decision  is 
whether  there  was  anything  due  from  the  owner  to  the  con- 
tractor, according  to  the  terms  of  the  contract,  when  the  lien 
was  filed.  This  depends  on  whether  there  is  any  evidence  to 
support  the  finding  of  the  referee." 

In  BeartMey  v.  Cook  (143  N.  Y.  143)  O'Brien,  J.,  in 
delivering  the  opinion  of  the  court,  says :  "  The  plaintiff  was 
bound  to  show  that  an  amount  or  portion  of  the  contract 
price,  which  the  defendant  had  stipulated  to  pay  for  the  erec- 
tion of  the  houses  equal  to  his  claim  or  to  the  recovery,  still 
remained  in  his  hands  over  and  above  what  he  had  expended 
to  complete  them,  and  which  was  applicable  to  the  payment 
of  the  order."  In  Leiegne  v.  Sc/nvarzler  (10  Daly,  547,  552) 
it  was  held  that  the  complaint  must  allege  the  amount  due  by 
the  owner  to  the  contractor  in  an  action  brought  to  enforce  a. 
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lien.  In  Smyth  v.  Jtfarsich  (4  App.  Div.  171)  it  was  held  that 
the  bnrden  rests  upon  the  lienor  to  show  that  money  was  due 
to  the  contractor.  In  Keavey  v.  De  Iiago  (20  Misc.  Rep.  105) 
it  was  held  that  the  plaintiff  must  prove  that  there  was  an 
amount  due  the  contractor,  and  that  the  lien  depends  for  its 
validity  upon  the  owner's  indebtedness.  In  Lemieux  v.  English 
(19  Misc.  Rep.  545)  it  was  held  that  it  was  necessary  to  prove 
not  only  that  the  contractor  was  indebted  to  the  plaintiff  but 
also  that  there  was  due  and  owing  to  the  contractor,  or  that 
there  thereafter  accrued  to  him  from  the  owner,  a  sum  appli- 
cable to  the  satisfaction  of  the  debt  to  the  plaintiff.  And  to 
the  same  effect  are  Scerbo  v.  Smith  (16  Misc.  Rep.  102) ; 
Beecher  v.  Schuback  (1  App.  Div.  359). 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  ordered  against  the  appellants,  with  costs. 

All  concur. 

Order  affirmed,  etc. 


In  the  Matter  of  the  Application  of  Perez  M.  Stewart  and 
Howard  P.  Okie,  Respondents,  for  a  Peremptory  Writ  of 
Mandamus  Directed  to  the  Board  of  County  and  City  Can- 
vassers of  the  City  and  County  of  New  York,  Appellant. 

In  the  Matter  of  the  Application  of  Perez  M.  Stewart  and 
Howard  P.  Okie,  Respondents,  for  a  Peremptory  Writ  of 
Mandamus  Directed  to  the  Inspectors  of  Election  of  the 
Seventh,  Eighth,  Tenth,  Fourteenth,  Seventeenth,  Eigh- 
teenth, Nineteenth  and  Twentieth  Election  Districts  of  the 
Nineteenth  Assembly  District  of  the  City  and  County  of 
New  York,  Appellants. 

1.  Election  Law  —  Tally  Sheet  as  Record.  The  tally  sheet  being 
the  original  entry  of  the  casting  and  canvassing  of  a  vote  under  the  Elec- 
tion Law  of  1896  (Ch.  909)  is  intended  by  the  legislature  to  furnish  a  con- 
temporaneous official  record  of  the  actual  count  which  shall  control  in 
case  of  any  discrepancy  between  it  and  the  clerical  statement  made  from 
it  by  the  inspectors  after  the  completion  of  the  canvass  and  for  the  pur- 
pose of  convenience. 

69 


546  Matter  of  Stewart.  [April, 

Statement  of  case.  [Vol.  155. 

2.  Original  Statement  or  Return  by  Inspectors  or  Election 
The  original  statement  prescribed  by  section  111  of  the  Election  Law  of 
1896  is  called  an  original  for  the  reason  that  it  is  necessary  to  attach  to  it 
the  void  ballots  and  those  protested  as  marked  for  identification,  but  it  is 
not  an  original  document  in  any  other  sense  and  is  a  purely  ministerial 
act  of  the  inspectors  that  cannot  control  the  tally  sheet  of  which  it  is  an 
abstract. 

3.  Canvassing  Votes  from  Original  Statement  —  Best  Evidence. 
The  provision  for  the  canvass  of  votes  from  the  inspectors'  statements 
made  by  section  131  of  the  Election  Law  of  1896,  while  it  contemplates 
that  the  board  of  county  canvassers  shall  act  upon  such  statements  with- 
out recourse  to  the  tally  sheets,  when  the  statements  are  unchallenged  as 
to  their  accuracy,  does  not  make  those  statements  the  best  evidence  of  the 
final  result  of  the  election  in  case  they  are  attacked  for  mistake  or  fraud. 

4.  Issue  as  to  Accuracy  of  Tally  Sheet.  The  accuracy  of  tally 
sheets  is  not  put  in  issue  in  this  proceeding  by  the  affidavits  submitted  by 
the  appellants,  as  they  fail  to  deny  the  allegation  of  the  petitioners  that 
the  vote  returned  on  the  statement  is  different  from  that  returned  on  the 
tally  sheet. 

5.  Provision  for  Correcting  Erroneous  Record  or  Mistake  in 
Tally  Sheet.  The  correction  of  an  erroneous  record  or  mistake  made 
and  recorded  in  a  tally  sheet  is  provided  for  in  the  Election  Law  by  the 
requirements  of  section  111  for  preserving  the  boxes  of  voted  ballots  for 
six  months  and  for  their  opening  and  examination  under  the  order  of  the 
Supreme  Court  or  a  justice  thereof,  in  order  to  determine  the  actual  vote 
cast. 

6.  Mandamus  to  Compel  Correction  of  Inspectors'  Return  by 
Tally  Sheet.  When  the  statement  or  return  of  election  district  inspect- 
ors states  a  less  number  of  votes  for  certain  candidates  than  that  shown  by 
the  unquestioned  tally  sheet,  the  board  of  county  canvassers  may  be 
required  by  mandamus,  on  the  petition  of  the  candidates  prejudiced  by 
the  return,  to  exercise  the  power  conferred  by  section  132  of  the  Election 
Law  of  1896  to  summon  the  inspectors  to  correct  their  return,  and  also, 
independently  of  the  Election  Law,  the  inspectors  may  be  required,  by 
mandamus,  to  convene  and  make  a  correct  return,  and  the  county  board 
of  canvassers  directed  to  canvass  the  corrected  return. 

Matter  of  Stewart,  24  App.  Div.  201,  affirmed. 

* 

<Argued  February  28,  1898;  decided  April  19,  1898.) 

Appeals  from  two  orders  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 7,  1898,  reversing  orders  of  the  Special  Term  which 
denied  the  application  of  the  petitioners  for  peremptory  writs 
of  mandamus. 
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The  nature  of  the  proceedings  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Asa  Bird  Gardiner  for  appellants.  The  official  returns 
made  in  triplicate  by  the  several  boards  of  inspectors  of  elec- 
tion are  the  returns  which  must  be  canvassed  by  the  city  and 
county  board  of  canvassers,  and  the  tally  sheets  have  no  place 
whatever  in  such  canvass.  (L.  1896,  ch.  909,  §§  84, 110,  112, 
113;  People  ex  rel.  v.  Reardon,  49  Hun,  425;  People  ex 
rel.  v.  Bd.  Canvassers,  44  N".  Y.  S.  K.  738 ;  People  ex  rel. 
v.  Rice,  129  N.  Y.  461 ;  People  ex  rel.  v.  Bd.  Canvassers, 
126  N.  Y.  392;  People  ex  rel.  v.  Bd.  Canvassers,  46  Hun, 
390  ;  People  v.  Cook,  8  N.  Y.  67 ;  People  ex  rel.  v.  Board, 
64  How.  Pr.  337;  Matter  of  Felt,  11  Abb.  [K  S.]  207; 
Kutz  v.  Bd.  Canvassers,  12  Abb.  [N.  C]  84.)  The  Special 
Term  had  no  jurisdiction  to  issue  the  orders  to  show  cause 
herein.  (L.  1896,  ch.  909,  §§  132,  133;  People  ex  rel.  v, 
Cromwell,  102  N.  Y.  477 ;  People  v.  R.,  W.  &  0.  R.  R.  Co., 
103  N.  Y.  95.) 

Horace  K  Deming  for  respondents.  The  tally  sheet  is,  by 
the  terms  of  the  law  itself,  made  the  best  and  highest  evi- 
dence of  the  canvass  of  the  votes  and  the  so-called  "  original 
statement "  is  by  the  terms  of  the  law  itself  made  a  mere 
abstract  or  summary  of  the  facts  and  data  contained  in  the 
tally  sheet.  (L.  1896,  ch.  909,  §§  84,  103,  110,  111,  113;  L. 
1895,  ch.  992.)  If  there  be  any  discrepancy  between  the 
figures  in  the  so-called  "  original  statement "  and  those  in  the 
tally  sheet  each  such  discrepancy  is  an  error  which  can  and 
must  be  corrected  by  summoning  the  election  district  inspect- 
ors before  the  canvassers  for  that  purpose.  (L.  1896,  ch.  909, 
§§  131,  132,  133;  People  ex  rel.  v.  Wood,  148  N.  Y.  142; 
People  ex  rel.  v.  Rice,  129  N.  Y.  449.)  When  a  discrepancy 
exists  between  the  so-called  original  statement  and  the  tally 
sheet,  the  court  can  compel  the  inspectors  to  reconvene  and 
prepare  a  return  in  accordance  with  the  tally  sheet.  (L.  1896, 
ch.  909,  §§  84,  110,  111,  113 ;  People  ex  rel.  v.  Bd.  Canvas- 
sers, 126  N.  Y.  392;  People  ex  rel.  v.  Bd.  Canvassers,  129 
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N.  Y.  471 ;  People  ex  rel.  v.  Bd.  Canvassers,  129  N.  Y.  395 ; 
People  ex  rel.  v.  City  of  Syracuse,  88  Hun,  203.)  The 
decision  of  the  Special  Term  was  erroneous.  {People  ex  rel. 
v.  Bd.  Supervisors,  135  N.  Y.  522 ;  People  ex  rel.  v.  Wood, 
148  N.  Y.  142  ;  People  ex  rel.  v.  Maker,  141  K  Y.  330 ; 
Smith  v.  SchieUein,  95  N,  Y.  132;  People  ex  rel.  v.  Bell, 
119  N.  Y.  175  ;  People  ex  rel.  v.  Bd.  Canvassers,  129  N.  Y. 
445  ;  People  ex  rel.  v.  Wilson,  119  N.  Y.  515 ;  People  ex  rel. 
v.  Rice,  129  N.  Y.  449.) 

Bartlett,  J.  These  appeals  seek  the  construction  of  the 
Election  Law  of  1896 ;  they  were  argued  together  and  involve 
the  same  questions  upon  the  merits  although  differing  as  to 
the  relief  asked. 

The  first  proceeding  against  the  board  of  county  and  city 
canvassers  of  the  city  and  county  of  New  York  asks  for  a 
peremptory  mandamus,  requiring  them  to  summon  the  inspect- 
ors of  election  of  eight  election  districts  in  the  nineteenth 
assembly  district,  to  correct  their  returns  of  the  votes  cast  in 
such  districts  for  the  offices  of  assemblyman  and  alderman, 
and  directing  the  county  canvassers  to  canvass  the  corrected 
returns.  This  proceeding  is  taken  under  the  provisions  of  the 
Election  Law  to  have  the  inspectors  make  a  true  statement 
(section  132). 

The  second  proceeding  asks  for  a  peremptory  writ  of  man- 
damns,  requiring  the  inspectors  of  election  in  the  districts 
named  to  convene  and  make  correct  returns  of  the  votes  cast 
in  such  districts  for  said  offices,  and  directing  the  county  can- 
vassers to  canvass  the  corrected  returns. 

The  theory  of  this  latter  proceeding  is  that,  inasmuch  as 
the  inspectors  have  through  error  or  otherwise  made  a  false 
return  contrary  to  their  duties  under  the  law,  the  court  must 
intervene  and  authorize  and,  if  need  be,  compel  them  to  make 
a  true  return. 

This  is  wholly  independent  of  the  Election  Law  itself,  and 
rests  upon  the  fundamental  and  elemental  principle  that  every 
public  officer  can  be  compelled  by  the  court  to  perform  the 
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duties  pertaining  to  his  office.  {People  ex  rel.  Wooster  v. 
Maker,  141  N.  Y.  330,  336.)  In  each  of  these  proceedings 
the  facts  and  the  question  of  law  are  identical.  It  appears 
that  the  tally  sheets  required  by  the  Election  Law  to  be  kept 
as  an  official  contemporaneous  record  of  the  count  show  that 
in  the  election  districts  concerned  the  petitioners  Stewart  and 
Okie  received  a  certain  number  of  votes  respectively  for 
member  of  assembly  and  member  of  the  board  of  aldermen  ; 
while  under  the  returns  of  the  election  district  inspectors  they 
received  respectively  a  less  number  of  votes,  the  result  being 
to  elect  the  opposing  candidates  Weil  and  Geagan  respec- 
tively as  member  of  assembly  and  member  of  the  board  of 
aldermen. 

The  question  presented  by  these  appeals  is  whether  there  is 
any  remedy  for  the  petitioners  upon  such  a  state  of  facts. 
The  main  position  of  the  respondents  is  that  the  tally  sheet, 
by  the  terms  of  the  law  itself,  is  made  the  best  and  highest 
evidence  of  the  canvass  of  the  votes,  and  the  so-called  original 
statement  or  return  by  the  inspectors  is  an  abstract  or  sum- 
mary of  the  facts  and  data  contained  in  the  tally  sheet,  and 
only  a  ministerial  act  made  after  the  canvass  is  completed. 

In  order,  to  appreciate  the  object  of  the  present  Election 
Law  it  is  necessary  to  recall  the  evils  it  was  designed  to 
remedy.  The  old  law  provided  no  adequate  restraints  upon 
the  officials  whose  duty  it  was  to  canvass  the  votes.  The 
inspectors  made  up  a  statement  of  the  result,  and  immediately 
thereafter  all  the  ballots  and  memoranda  of  the  canvass  were 
destroyed.  The  ballots  were  printed  by  the  candidates,  and 
the  memoranda  were  not  official.  In  the  event  of  a  fraudu- 
lent return  made  by  the  inspectors  to  the  county  board  of 
canvassers,  it  was  exceedingly  difficult  to  make  the  necessary 
proofs  in  the  absence  of  record  evidence.  In  a  flagrant  case 
an  inspector  might  be  indicted,  a  quo  warranto  proceeding 
instituted,  or  an  investigation  before  a  legislative  committee 
set  in  motion,  but  the  result  was  usually  unsatisfactory.  It 
was  out  of  this  state  of  affairs  there  developed  a  public  senti- 
ment demanding  an  election  law  that  should  render  it  possible 
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to  deal  effectively  with  errors  or  willful  frauds  in  the  canvass 
of  the  votes. 

The  present  Election  Law  of  1896  is  the  culmination  of  a 
series  of  acts  seeking  to  throw  around  the  canvass  of  the  votes 
and  the  returns  of  inspectors  of  election  such  safeguards  as 
will  protect  the  candidate  and  the  general  public  against  the 
mistakes  or  frauds  of  the  inspectors. 

If  the  return  of  the  inspectors  is  practically  final,  as  con- 
tended by  the  appellants,  then  the  present  Election  Law  has 
failed  to  accomplish  its  main  object. 

It  remains,  therefore,  to  consider  the  precise  character  of 
the  statement  or  return  of  the  inspectors.  In  order  to  do  this 
it  is  essential  to  keep  in  mind  that  the  central  idea  of  the 
present  law  is  to  preserve  for  at  least  six  months  after  election 
a  contemporaneous  record  of  the  canvass  made  by  the  inspect- 
ors and  the  poll  clerks. 

Among  the  various  persons  and  officers  who  are  permitted 
to  be  within  the  polling  place  on  election  day  are  the  inspect- 
ors of  election,  the  poll  clerks  and  the  ballot  clerks.  It  is 
the  duty  of  the  poll  clerks  to  keep  the  tally  sheets,  and  of  the 
ballot  clerks  to  handle,  give  out  and  account  for  the  ballots 
under  the  provisions  of  the  law. 

Section  84  of  the  Election  Law  of  1S96  provides  that  the 
officer  charged  with  the  duty  of  furnishing  official  ballots 
shall  furnish  to  the  board  of  inspectors  of  each  election  dis- 
trict two  tally  sheet  blanks  and  three  election  return  sheet 
blanks,  one  of  which  shall  be  indorsed  "  original  return,"  the 
others  "  copies  of  the  original  return."  The  statute  gives  the 
form  of  the  tally  sheet  and  minute  directions  as  to  the  man- 
ner of  keeping  it. 

AVe  come  then  to  consider  the  details  of  the  canvass  under 
the  new  statute.  It  is  apparent  on  reading  all  of  its  provisions 
that  it  was  the  legislative  intention  to  furnish  a  contempora- 
neous official  record  of  the  actual  count,  which  should  control 
in  case  of  any  discrepancy  between  it  and  the  clerical  state- 
ment made  from  it  by  the  inspectors  after  the  completion  of 
the  canvass  and  for  the  purpose  of  convenience. 
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This  contemporaneous,  self -proving  record  is  the  tally  sheet,, 
it  being  the  original  entry  of  the  casting  and  canvassing  of  a 
vote. 

Sections  84  and  110,  subdivision  3,  provide  in  substance  that 
the  tally  sheet  is  to  be  kept  by  the  poll  clerk  under  the  direc- 
tion of  the  inspectors  ;  that  each  office  is  to  be  canvassed  sepa- 
rately and  the  total  of  the  entries  of  votes  in  the  different 
columns  opposite  that  office  must  balance  with  the  total  of  bal- 
lots voted  at  the  polling  place,  and  if  it  does  not  there  has  been 
a  mistake  in  the  count  and  the  ballots  must  be  recounted  for 
such  office.  As  soon  as  the  count  is  completed  for  each  office 
the  poll  clerks  submit  the  result  to  the  inspectors  for  exami- 
nation and  if  found  to  be  correct  the  chairman  at  once 
announces  the  result. 

This  provision  shows  that  the  inspectors  are  responsible  for 
the  correctness  of  the  tally  sheet  and  are  afforded  every  oppor- 
tunity to  know  that  it  speaks  the  truth. 

When  the  canvass  for  a  particular  office  is  completed  in  the 
city  of  New  York  the  chairman  of  the  board  of  inspectors 
must  deliver  to  the  police  officer  on  duty  at  the  polling  place 
a  statement  of  the  result,  subscribed  by  the  board  of  inspect- 
ors, to  be  at  once  delivered  to  the  officer  in  command  of  the 
station  house  of  the  police  precinct  in  which  the  place  of  can- 
vass is  located,  to  be  by  him  immediately  transmitted  to  the 
officer  in  command  of  the  police  department,  where  it  is  to  be 
preserved  for  six  months  and  is  presumptive  evidence  of  the 
result  of  such  canvass. 

Thus  the  total  vote  for  each  office,  as  disclosed  by  the  tally 
sheet,  is  placed  on  file  while  the  canvass  is  in  progress  and 
before  the  tally  sheet  is  completed. 

An  accurate  account  of  ballots  is  kept,  and  the  total  of 
unused,  destroyed  and  voted  ballots  must  equal  the  number  of 
ballots  delivered  at  the  polling  place. 

These  are  the  main  features  of  the  procedure,  and  when  all 
the  offices  have  been  dealt  with  the  poll  clerks  sign  the  tally  sheet 
and  the  canvass  is  complete.  Each  step  has  been  taken  and 
announcement  made  in  the  presehce  of  officials  and  watchers* 
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Section  111  provides  that  upon  the  completion  of  the  can- 
vass the  board  of  inspectors  of  election  shall  make  and  sign 
an  original  statement  thereof,  which  is  to  contain,  among  other 
things,  the  votes  cast  for  each  candidate. 

The  form  of  this  statement,  as  provided  for  in  section  84, 
shows  it  must  necessarily  be  an  abstract  from  the  tally  sheet, 
made  after  the  canvass  is  completed,  and  is,  under  the  circum- 
stances, a  purely  ministerial  act  on  the  part  of  the  inspectors. 

The  statement  must  correspond  with  the  tally  sheet,  as  it 
contains  the  official  figures,  and  the  inspectors  exercise  no  dis- 
cretion in  the  premises.  In  addition  to  the  original,  two 
copies  of  this  statement  are  filed,  and  the  appellants  lay  some 
stress  upon  the  fact  that  one  of  these  three  statements  is  called 
an  original  by  the  statute  and  the  others  copies. 

It  seems  clear  that  one  of  these  returns  is  called  an  original 
for  the  reason  that  it  is  necessary  to  attach  to  it  the  void 
ballots  and  those  protested  as  marked  for  identification. 

It  is  obvious  that  these  original  ballots  could  only  be 
attached  to  one  of  the  statements,  and  that  for  this  reason  it 
is  called  the  original  and  is  filed  with  the  board  of  police 
commissioners. 

There  is  no  other  sense  in  which  it  can  be  deemed  an  origi- 
nal document ;  it  is  a  mere  statement  of  the  canvass  after  it 
is  completed  and  represents  no  judicial  act  of  the  inspectors. 

Section  113  of  the  law  provides  that  in  the  city  of  New 
York  the  original  statement  of  the  canvass  and  the  sealed 
package  of  the  void  and  protested  ballots  shall  be  filed  within 
twelve  hours  of  the  completion  of  the  canvass  with  the  board 
of  police  commissioners,  together  with  one  of  the  poll  books 
and  one  of  the  tally  sheets  properly  certified  by  the  poll  clerks. 
One  certified  copy  of  such  original  statement,  one  poll  book, 
and  one  tally  sheet  is  to  be  filed  within  the  same  time  with 
the  county  clerk  of  New  York  county  and  the  other  certified 
copy  of  the  oiiginal  statement  with  the  clerk  of  the  board  of 
aldermen. 

It  is  further  provided  in  sections  111  and  113  that  all  such 
sealed  packages  above  referred  to,  all  ballots  used  and  unused, 
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shall  be  preserved  inviolate  in  the  office  in  which  they  are 
filed  for  a  period  of  six  months,  and  that  they  may  be  opened 
and  examined  on  the  order  of  the  Supreme  Court  or  a  justice 
thereof  and  thereafter  may  be  disposed  of  in  the  discretion  of 
the  officer  or  board  having  the  custody  of  the  same. 

The  appellants  urge  that  the  language  of  section  131  of 
the  law,  properly  construed,  shows  that  the  tally  sheets  do  not 
control  the  returns,  but  that  the  statement  of  the  inspectors 
is  the  basis  upon  which  the  board  of  county  canvassers  must 
act. 

It  reads,  in  part,  as  follows :  "  At  6uch  first  meeting  "  (of 
the  board  of  county  canvassers),  "  or  as  soon  as  an  original 
statement  of  the  result  of  the  canvass  of  the  votes  cast  in  such 
election  in  every  election  district  of  the  county  shall  be  pro- 
duced before  such  board,  or  a  copy  thereof,  in  case  the  origi- 
nal cannot  be  produced,  the  board  shall,  from  such  original 
statements  and  certified  copies,  and  the  sealed  packages  of 
void  and  protested  ballots,  proceed  to  canvass  the  votes  cast 
in  such  county  at  such  election." 

It  is  doubtless  true  that  this  section  contemplates  that  the 
board  of  county  canvassers  shall  act  upon  the  inspectors' 
statements  without  recourse  to  the  tally  sheets  when  the  state- 
ments are  unchallenged  as  to  their  accuracy,  but  to  hold  that 
the  statements  of  the  inspectors  are  the  best  evidence  of  the 
final  result  of  the  election,  in  case  they  are  attacked  for  mis- 
take or  fraud,  would  be  to  render  useless  the  contemporane- 
ous self-proving  record  of  the  canvass  already  discussed. 

The  tally  sheet  is  made  in  the  presence  of  officials  and 
watchers  as  the  canvass  proceeds,  the  result  it  records  as  to 
each  office  is  separately  approved  and  certified  by  the  inspect- 
ors to  the  police  headquarters  an<J  publicly  announced  in  the 
polling  place. 

To  hold  that  such  a  document  is  inferior  as  evidence  to  the 
ministerial  statement  of  the  inspectors  made  after  the  canvass 
is  completed  is  to  defeat  the  effort  made  by  the  legislature 
to  protect  the  canvass  of  the  votes  so  that  the  recorded  will 
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of  the  people  may  not  be  thwarted  by  the  errors  or  frauds  of 
the  inspectors  of  election. 

We  agree  with  the  learned  Appellate  Division  that  the 
accuracy  of  the  tally  sheets  is  not  put  in  issue  by  the  affidavits 
submitted  by  the  appellants,  as  they  fail  to  deny  the  allega- 
tion of  the  petitioners  that  the  vote  returned  on  the  statement 
is  different  from  that  returned  on  the  tally  sheet. 

We  are  of  opinion  that  the  learned  counsel  for  the  appel- 
lants is  in  error  when  he  states  in  his  brief  that  there  is  no 
provision  in  the  Election  Law  for  correction  of  an  erroneous 
record  or  mistake  made  and  recorded  in  a  tally  sheet.  If  the 
tally  sheet  is  attacked  as  being  carelessly  or  fraudulently  kept 
so  that  there  is  no  reliable  contemporaneous  record  of  the  can- 
vass of  the  votes,  it  is  the  obvious  intention  of  the  statute  that 
the  boxes  of  voted  ballots  preserved  for  six  months  under 
section  111  shall  be  opened  and  examined  under  the  order  of 
the  Supreme  Court,  or  a  justice  thereof,  in  order  to  determine 
the  actual  vote  cast. 

The  Election  Law  presents  a  complete  system,  and  while  it 
may  require  judicious  amendment  from  time  to  time  as 
experience  demonstrates  the  necessity,  it  is  a  step  in  the  right 
direction,  and  the  statute  should  be  liberally  construed  by  the 
courts. 

Chief  Judge  Andrews  well  said  in  People  ex  reL  Ilirsk  v. 
Wood  (148  N.  Y.  147),  "  The  object  of  elections  is  to  ascer- 
tain the  popular  will  and  not  to  thwart  it.  The  object  of 
election  laws  is  to  secure  the  rights  of  duly  qualified  electors, 
and  not  to  defeat  them.  Statutory  regulations  are  enacted  to 
secure  freedom  of  choice  and  to  prevent  fraud,  and  not  by 
technical  obstructions  to  make  the  right  of  voting  insecure  and 
difficult." 

The  order  of  the  Appellate  Division  appealed  from  in  each 
proceeding  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


i 
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Margaret  B.  Edson,  as  Executrix  of  the  Will  of  Marmont 
B.  Edson,  Deceased,  Appellant,  v.  John  E.  Parsons  etal., 
as  Executors  of  the  Will  of  Mary  A.  Edson,  Deceased,  and 
Individually,  et  al.,  Respondents,  Impleaded  with  Jarvis 
B.  Edson. 

1.  Appeal  —  Question  of  Law  —  Undisputed  Facts.  A  pure  ques* 
tion  of  law  is  not  presented  by  the  determination,  affirmed  at  the  General 
Term,  that  there  was  not  a  mutual  agreement  to  execute  mutual  wills, 
although  the  facts  were  not  disputed,  where  the  evidence  as  to  the  making 
of  any  agreement  was  not  direct,  but  consisted  in  the  facts  relating  to  the 
execution  of  the  wills  and  to  the  lives  and  habits  of  the  testatrices  and 
their  relations  to  the  property,  and  the  facts  were  not  of  such  a  character 
as  to  compel  the  inference  of  an  agreement. 

2.  Will  —  Agreement  for  Mutual  Wills  —  Evidence  of.  A 
mutual  agreement  to  execute  mutual  wills  is  not  shown  by  the  fact  that 
persons  make  similar  wills  with  cross- provisions  in  favor  of  the  survivor. 

3.  Irrevocability  of  Will  —  Evidence  to  Establish.  To  establish 
an  agreement  for  mutual  wills  and  defeat  the  right  to  revoke  a  will,  there 
must  be  full  and  satisfactory  proof  of  the  agreement,  which  cannot  be 
supplied  by  presumptions. 

4.  Right  of  Residuary  Legatee  to  Enforce  Contract  as  to 
Mutual  Wills.  A  residuary  legatee  in  mutual  wills  made  under  a  con- 
tract between  the  testators  has  a  standing  in  equity  to  enforce  the  con- 
tract against  the  legatees  and  legal  representatives  of  the  testator  wha 
survived  the  other  and  then  made  another  will. 

5.  Former  Judgment  upon  Another  Will.  A  judgment  establish- 
ing a  secret  trust  under  a  will  in  evasion  of  a  statute,  and  thereby  giving 
plaintiff  an  additional  share  of  the  estate,  is  not  a  bar  to  another  action  by 
such  plaintiff  to  subject  the  estate  in  the  hands  of  the  executors  to  the 
provisions  of  a  former  will  executed  under  a  contract  as  a  mutual  will. 

Edson  v.  Parsons,  85  Hun,  268,  affirmed. 

(Argued  March  21,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
2,  1895,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  dismissing  the  complaint  upon 
the  merits  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,, 
are  stated  in  the  opinion. 
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Joseph  II.  Choate  and  Treadwett  Cleveland  for  appellant. 
The  uncontradicted  evidence  and  the  language  of  the  wills 
clearly  prove  an  agreement  to  execute  mutual  wills  enforceable 
in  equity.  (Parsell  v.  Stryker,  41  1ST.  Y.  480 ;  Johnson  v. 
Ilubbell,  10  K  J.  Eq.  332 ;  Dufour  v.  Pereira,  1  Dick.  419 ; 
Ex  parte  Day,  1  Bradf.  476 ;  1  Jarman  on  Wills  [5th  ed.], 
18 ;  2  Hargrave's  Jurid.  Arg.  278 ;  Hinckley  v.  Simonsen*  4 
Ves.  160 ;  Carmichael  v.  Carmichael,  72  Mich.  76.)  After 
the  death  of  Susan  M.  Edson,  the  probate  of  her  will,  and  the 
acceptance  by  Mary  A.  Edson  of  the  provisions  thereof,  the 
agreement  contained  in  the  wills  became  a  binding  contract 
upon  Mary  A.  Edson  which  a  court  of  equity  will  enforce. 
(Dufour  v.  Pereira,  1  Dick.  419 ;  Lord  Walpole  v.  Lord 
Orford,  3  Yes.  Jr.  402 ;  1  Jarman  on  Wills  [6th  Am.  ed.],  27, 
30;  Redf.  on  Wills  [4th  Am.  ed.],  183;  2  Story's  Eq.  Juris. 
[13th  ed.]  §  785;  Schouler  on  Wills  [2d  ed.],  §  454;  Bolman 
v.  Overall,  80  Ala.  451 ;  Carmichael  v.  Carmichael,  72  Mich. 
76 ;  Cawlei/s  Estate,  136  Penn.  St.  628.)  The  particular  con- 
tract thus  established  is  one  which  a  court  of  equity  will  spe- 
cifically enforce.  (Lord  Walpole  v.  Lord  Orford,  3  Ves.  Jr. 
402 ;  Brady  v.  Smith,  28  N.  Y.  Supp.  776 ;  Cawley's  Estate, 
136  Penn.  St.  628 ;  Dufour  v.  Pereira,  3  Ves.  418 ;  Shakes- 
peare  v.  Markham,  72  N.  Y.  400 ;  Carmichael  v.  Carmichael, 
72  Mich.  76.)  There  is  no  force  in  the  suggestion  that  6iich 
a  contract  is  contrary  to  public  policy.  {Bolman  v.  Overall,  80 
Ala.  451 ;  Schutt  v.  Miss.  Soc.  of  Jf.  E.  Church,  41  N.  J.  Eq. 
115 ;  Brady  v.  Smith,  28  N.  Y.  Supp.  776 ;  Cawley's  Estate, 
136  Penn.  St.  628 ;  1  Jarman  on  Wills  [Bigelow's  5th  ed.],  18 ; 
Schouler  on  Wills  [2d  ed.],  §  454  ;  Robinson  v.  Ommaney,  L. 
R.  [23  Ch.  Div.]  285.)  There  can  be  no  question  as  to  the 
right  of  Marmont  B.  Edson  and  his  legal  representatives  to 
enforce  this  contract.  (Amherst  Col.  v.  Pitch,  151  N.  Y. 
282;  Hobson  v.  Blackburn,  1  Adams,  274;  1  Jarman  on 
Wills  [5th  ed.],  18-;  2  Hargrave's  Jurid.  Arg.  309-311; 
Durnhcrr  v.  Rau,  135  N.  Y.  219  ;  Societa  Italiana  v.  Sulzer, 
138  X.  Y.  468;  Murphy  v.  Whitney,  140  K  Y.  541  ;  Todd 
v.  Weber,  95  N.  Y.  181;  Babcock  v.  Chase,  92  Hun,  264; 
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Kofka  v.  Bosicky,  41  Neb.  328 ;  Rector,  etc.,  v.  Teed,  120  N. 
Y.  583 ;  Whitcomb  v.  Whitoomb,  92  Hun,  443 ;  Godine  v. 
Kidd,  64  Hun,  585.) 

James  C.  Carter,  for  charitable  societies,  respondents.  An 
agreement,  such  as  is  alleged  in  the  present  case,  by  one  of 
two  persons  to  make  a  will  disposing  of  his  entire  property  in 
a  certain  manner  upon  no  other  consideration  than  the  making, 
correspondingly,  of  a  will  by  the  other  party  disposing  of  his 
entire  property,  so  that  neither  could  change  the  disposition 
after  the  death  of  the  other,  would  be  wholly  invalid  as  a  con- 
tract. (Gall  v.  Gall,  19  Abb.  [N*.  C]  19.)  Even  if  it  be 
assumed  that  such  contract  to  make  mutual  wills  is  enough, 
after  the  death  of  one,  to  bind  the  survivor,  or  that  equitable 
grounds  sufficient  to  make  the  agreement  binding  in  that 
event  had  been  alleged,  and  that  this  court  could  somehow 
take  cognizance  of  the  question  whether  the  agreement  was 
proved,  the  action  must  still  fail,  as  the  attempt  to  prove  it 
was  a  total  failure.  (McConnack  v.  Grogan,  L.  R.  [4  E.  &  I. 
App.]  82.) 

David  B.  Ogden  and  Edward  M.  Shepard  for  executors, 
respondents.  The  only  question  before  this  court  is  whether 
the  plaintiffs  evidence  of  the  mutual  promise  is  so  conclusive 
that  the  contrary  finding  was  without  evidence  to  support  it* 
(Code  Civ.  Pro.  §§  1337,  1338 ;  Columbia  Bank  v.  G.  T. 
Church,  127  N.  Y.  361.)  This  is  an  action  for  the  specific 
performance  of  an  alleged  contract.  It  must  be  governed, 
therefore,  by  the  general  rules :  First,  that  the  evidence  of 
the  contract  must  be  full  and  satisfactory ;  and,  second,  that 
the  terms  of  the  contract  must  be  definite  and  explicit.  The 
plaintiff  has  failed  to  comply  with  either  of  these  requisites. 
(Sheldon  v.  Sheldon,  11  N.  Y.  Supp.  477 ;  Marx  v.  Mc Glynn, 
88  N.  Y.  357 ;  Waring  v.  Warren,  1  Johns.  340 ;  Penfield  v. 
Carpender,  13  Johns.  350 ;  Tuttle  v.  Hunt,  2  Cow.  436 ; 
Weeks  v.  Lowerre,  8  Barb.  530 ;  Erben  v.  Zo?*illard,  19  N. 
Y.  299 ;  Stickney  v.  Billings,  30  Hun,  304 ;  Matter  of  KeU* 
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wi^ra,  57  Hun,  165 ;  Lord  Walpole  v.  Lord  Orford,  3  Ves.  Jr. 
402 ;  2  Hargrave's  Jurid.  Arg.  76.)  Even  if  the  contract  had 
been  made  out  the  plaintiff  could  not  sue  upon  it.  {Lawrence 
v.  Fox,  20  N.  Y.  268 ;  Garnsey  v.  Rogers,  47  N.  Y.  233 ; 

Vrooman  v.  Turner,  69  N.  Y.  280 ;  Pardee  v.  Treat,  82  N. 
Y.  385 ;  Carter  v.  Holahan,  92  N.  Y.  498  ;  Gtote*  v.  Harries, 
28  N.  Y.  S.  K.  313 ;  TbwnflauZ  v.  liackham,  143  N.  Y.  516 ; 

TFazniflWyAtf  v.  $.  &  ^  Oo.,  78  Hun,  146 ;  Feist  v.  Schiffer, 
79  Hun,  275.) 

Julien  T.  Davies  and  Herbert  Barry  for  Domestic  Foreign 
Missionary  Society,  respondent.  The  decision  of  the  Supreme 
Court,  that  there  was  no  evidence  of  any  contract,  is  not 
reviewable  by  this  court.  {Dunckel  v.  Dunckel,  141  N.  Y. 
437 ;  Code  Civ.  Pro.  §  191,  subd.  3.)  Upon  the  evidence  the 
court  below  properly  decided  that  there  was  no  adequate  proof 
of  any  contract  or  Agreement  to  make  mutual  wills,  which  it 
<5ould  specifically  enforce.  {Lord  Walpole  v.  Lord  Orford, 
3  Yes.  Jr.  402 ;  Shakespeare  v.  MarTcham,  10  Hun,  311 ;  72 
N.  Y.  400;  Cawley's  Appeal,  136  Penn.  St.  628;  Johnson's 
Appeal,  114  Penn.  St.  132 ;  Drischler  v.  Van  Den  Ilenden, 
17  J.  &  S.  509.)  The  decision  of  the  lower  courts  dismissing 
the  complaint  was  proper,  since  plaintiff  did  not  show  any 
capacity  to  sue.  {Durnherr  v.  Rau,  135  N.  Y.  219;  Toton- 
send  v.  Rackham,  143  N.  Y.  516 ;  Lyth  v.  Hingston,  14 
App.  Div.  11 ;  Amherst  College  v.  Ritch,  151  N.  Y.  282.) 

R.  Emrnet  Doherty  for  Lucy  Sandford  et  al.,  respondents. 
This  is  virtually  an  action  for  specific  performance  of  a  con- 
tract, and  in  such  an  action,  especially  one  in  regard  to  a  con- 
tract as  to  leaving  property  by  will,  the  evidence  must  be  full, 
clear  and  convincing,  and  the  terms  of  the  contract  must  be 
certain  and  definite.  {Gall  v.  Gall,  29  Abb.  [N.  C]  19 ;  138 
K  Y.  675 ;  Matter  of  Keep,  17  N.  Y.  S.  K.  812  ;  Hopper  v. 
Reed,  32  Daily  Reg.  No.  99 ;  Shakespeare  v.  Markham,  10  Hun, 
311 ;  Drischler  v.  Van  Den  Henden,  17  J.  &  S.  509;  Lord 
Walpole  v.  Lord  Orford,  3  Yes.  Jr.  402 ;  Chester  v.  Urtoicky 
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23  Beav.  407 ;  Loffus  v.  Maw,  3  Giff.  592 ;  Drakeford  v.  Wilks, 
3  Atk.  539 ;  CawUy's  Estate,  136  Penn.  St.  628 ;  Hill  v.  Hard- 
ing, 92  Ky.  76.)  Even  if  the  alleged  contract  had  been  proved, 
the  plaintiff  conld  not  sue  upon  it.  (  Vrooman  v.  Turner,  69 
N.  Y.  280 ;  Buchanan  v.  Tilden,  5  App.  Div.  354 ;  Town- 
send  v.  Hackham,  143  N".  Y.  516 ;  Garnsey  v.  Rogers,  47  N. 
Y.  233 ;  Pardee  v.  Treat,  82  K  Y.  385,  392 ;  Carter  v. 
Holahan,  92  N.  Y.  498 ;  Gates  v.  Hames,  28  N.  Y.  S.  R.  313  ; 

Wain wright  v.  •  (?.  C.  Tf.  Gb.,  78  Hun,  146 ;  Feist  v. 
Schiffer,  79  Hun,  275.)  Susan's  diary,  even  if  there  was 
anything  in  it  favorable  for  plaintiff,  is  inadmissible  and 
incompetent  as  evidence.  (Erben  v.  LoHllard,  19  N.  Y. 
299  ;  Stickney  v.  Billings,  30  Hun,  304;  Matter  of  Kelemen, 
57  Hun,  165 ;  Marx  v.  McGlynn,  88  N.  Y.  357  ;  Whitaker 
v.  White,  69  Hun,  258 ;  Sheldon  v.  Sheldon,  11  N.  Y.  Supp, 
477 ;  Dusenbury  v.  Hoadley,  49  N.  Y.  S.  R.  560 ;  Horton  v. 

Wood,  50  N.  Y.  S.  R.  679 ;  Waring  v.  Warren,  1  Johns. 
340.) 

# 

Horace  Z.  Bronson  for  Lucia  G.  Baker  et  al.,  respondents. 
The  mutual  or  reciprocal  will  of  Mary  A.  Edson  is  valid. 
{Matter  of  Diez,  50  N.  Y.  88 ;  Wood  v.  Vandenburgh,  6 
Paige,  277 ;  Redfield  on  Snrr.  Prac.  156,  note  4 ;  Ex  parte 
Day,  1  Bradf.  476 ;  Ex  parte  McCormick,  2  Bradf.  169.) 
The  trust  created  thereby  is  void  for  indefiniteness,  and  the 
property  attempted  to  be  bequeathed  thereby  passed  to  the 
next  of  kin.  (OyHara  v.  Dudley,  95  N*.  Y.  403  ;  Russell  v. 
Jackson,  10  Hare,  204;  Edson  v.  Bartow,  10  App.  Div.  104.) 
There  is  no  formal  adjudication  binding  the  plaintiff  upon  the 
principal  issue  presented  upon  this  appeal.  {Matter  of  Kele- 
man,  1 26  N.  Y.  73.) 

Gray,  J.  The  plaintiff's  testator  brought  this  action  for  the 
purpose  of  obtaining  a  judgment,  which  should  declare  a  will 
made  by  Mary  A.  Edson,  deceased,  in  August  1884,  to  be 
valid  and  binding  upon  her  estate  and  upon  the  defendants, 
Parsons  and  others ;  who  were  named  as  executors  and  lega- 
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tees  in  a  will  executed  by  her  subsequently,  in  May  1890. 
The  plaintiff  therein  having  died  after  the  commencement  of 
the  action,  the  same  was  revived  in  the  name  of  the  present 
plaintiff  as  his  executrix.  The  theory  of  the  action,  as  shown 
in  the  complaint,  was  that  the  will,  whose  provisions  are  sought 
to  be  made  binding  upon  Mary  Edson's  estate,  had  been  made 
in  pursuance  of  a  contract  between  her  and  her  sister,  Susan, 
who  predeceased  her ;  whereby  each  had  agreed  with  the  other 
to  make  and  execute  her  will  and  to  dispose  thereby  of  her 
estate  in  a  certain  manner.  In  that  disposition,  the  survivor 
was  to  take,  absolutely,  three-fourths  of  the  estate  of  the  one 
first  dying  and,  also,  the  remainder  of  the  other  fourth,  after 
exhausting  certain  bequests,  and  was  then  to  dispose  of  the 
estate  of  which  6he  should  die  seized  and  possessed,  in  such 
manner,  as  that  all  which  remained,  after  various  provisions 
for  gifts  to  legatees  named,  should  go  to  their  only  brother, 
this  plaintiff's  testator,  as  the  residuary  legatee.  The  com- 
plaint rests  upon  the  basis  that  the  two  sisters  had  agreed  to 
make  mutual  and  reciprocal  wills,  wherein  their  brother  was 
to  be  the  ultimate  residuary  legatee ;  that  that  agreement  was 
carried  out  by  the  simultaneous  execution  of  similar  wills  and 
that,  after  the  execution  of  these  mutual  wills,  intended  to 
remain  as  final  testamentary  dispositions,  Mary,  surviving 
Susan,  had  executed  her  other  will,  in  May  1890,  revoking 
her  previous  will  and  giving  to  trustees  for  her  brother's  use 
during  his  life  only  one-third  of  her  residuary  estate.  The 
alleged  mutual  wills  and  the  later  will  of  Mary  Edson  are 
attached  to  the  complaint  and  made  parts  of  it. 

It  was  not  claimed  by  the  appellant  that  there  was  any  for- 
mally expressed  contract  between  the  sisters ;  or  that  such  a 
contract  for  the  making  of  mutual  wills  is  evidenced  except 
by  the  wills  themselves  and  by  some  facts,  relating  to,  and 
illustrating,  their  making  and  execution  and  the  strong  attach- 
ment, which  united  the  sisters  to  their  brother.  It  was  shown 
through  their  diaries,  kept  at  the  time,  that  the  two  sisters, 
who  were  maiden  ladies  of  the  age  of  sixty  years  and  upwards, 
for  some  time,  were  engaged  together  in  planning  their  testa- 
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mentary  dispositions  and  in  consulting  with  their  counsel,  Mr. 
Parsons,  with  respect  to  them.  The  wills,  when  drawn,  were 
executed  on  the  same  day,  in  the  presence  of  the  same  wit 
nesses,  and  were  then  placed  in  a  box  in  the  Safe  Deposit  Com- 
•pany.  They  were  alike,  in  their  scheme.  Each  first  gave  to 
the  other  her  undivided  half  of  the  residence  in  New  York 
city  and  of  certain  land  in  Orange  county  and  made  certain 
bequests  to  her  brother  and  to  other  persons.  She  then  gave 
three-fourths  of  all  the  rest  of  her  estate  to  her  sister,  abso- 
lutely. From  the  remaining  fourth  of  her  residuary  estate, 
she  gave  to  and  among  her  brother,  the  members  of  his  family 
and  other  persons  and  various  religious,  charitable  and  benevo- 
lent societies  and  institutions,  pecuniary  legacies,  and  the 
remainder  she  gave  to  her  sister,  absolutely.  She  provides, 
then,  for  the  event  of  her  survival  of  her  sister,  or  of  her  sis- 
ter dying  after  her,  but  before  proof  of  the  will,  and  makes 
numerous  gifts  of  real  and  personal  property,  specific  and 
general,  to  and  among  certain  persons  and  certain  religious, 
charitable  and  educational  societies  and  institutions.  By  the 
final  clause,  if  she  shall  survive  her  sister,  or  if  her  sister  shall 
die  after  her,  but  before  proof  of  the  will,  she  gives  all  the 
rest,  residue  and  remainder  of  her  estate  to  her  brother, 
absolutelv. 

After  the  making  of  these  wills  by  the  sisters,  and  after  the 
death  of  Susan  Edson,  in  the  following  year,  and  the  admis- 
sion of  her  will  to  probate,  Mary  Edson,  in  May  1890,  and 
some  twenty-seven  days  before  she  died,  executed  a  will,  of 
which  she  appointed  the  defendants,  Parsons,  Bartow  and 
Fairchild,  the  executors.  By  it  she  gave  one-third  of  all  the 
residue  of  her  estate  to  her  executors,  in  trust  to  apply  the 
rents  and  income  thereof  to  the  use  of  her  brother,  during  his 
life,  with  a  power  to  him  of  appointment  by  will,  and,  in 
default  of  appointment,  to  his  issue.  She  made  devises  and 
specific  bequests  and  from  the  residue  of  her  estate  she  made 
pecuniary  gifts  to  various  persons  and  societies.  What  then 
should  remain,  she  gave  to  her  executors  to  be  divided  among 
such  incorporated,  religious,  benevolent  and  charitable  socie- 

71 


562  Edson  v.  Parsons.  [April, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  155. 


ties  of  the  city  of  New  York,  as  they  might  appoint,  with  the 
approval  of  her  friend,  the  Rev.  Dr.  Huntington.  She  pro- 
vided for  the  case  of  the  lapsing  or  failure  of  legacies,  by  giv- 
ing the  amount  thereof  absolutely  to  the  persons  named  as  her 
executors,  expressing  herself  as  satisfied  that  they  would  fol- 
low what  they  believed  to  be  her  wishes  and  imposing  upon 
them  no  condition,  but  leaving  the  same  to  them  personally, 
and  without  any  limitation  or  restriction.  Subsequently,  she 
executed  three  codicils,  adding  to,  or  changing,  her  previous 
testamentary  gifts,  which  call  for  no  particular  reference. 

The  facts  brought  out  upon  the  trial  showed  that  these  two 
elderly  ladies  had  received,  each,  an  estate  of  some  $500,000, 
in  value,  from  a  deceased  brother,  Tracy  Edson,  who  had  died 
in  1881  and  who,  by  his  will,  had  divided  his  property 
equally  among  his  sisters  and  his  brother  Marmont.  A  strong 
attachment  subsisted  between  the  brothers  and  sisters  during 
their  lives.  Tracy  was  a  single  man  and  lived  with  his  sisters ; 
but  Marmont,  who  was  married,  resided  with  his  family  in 
Brooklyn.  After  Tracy's  death,  Mary  and  Susan  continued 
to  reside  together  in  the  same  house,  united  by  ties  of  the 
strongest  affection  and  leading  lives  of  singular  uniformity  of 
thought  and  action.  It  might  be  said  that  their  lives  ran  in 
one  groove  and,  judging  from  extracts  from  their  diaries  put 
in  evidence,  were  so  blended,  that  they  seemed  to  experience 
the  same  emotions,  to  view  occurrences  with  the  same  eyes 
and  to  be  moved  to  the  performance  of  common  acts.  Thus 
'  it  was,  that  they  spoke  of  and  planned  their  testamentary 
dispositions  together ;  together,  visited  their  lawyer  and,  ulti- 
mately, executed,  on  the  same  day,  before  him  and  the  same 
witnesses,  wills  having  similar  schemes  for  the  distribution  of 
their  estates  after  death  should  separate  them.  There  can  be 
no  doubt,  but  that  their  wills  evidence  a  conclusion,  which 
was  reached  by  them  after  discussion  and  deliberation,  as  to 
the  most  advisable  plan  for  the  disposition  of  their  property 
ajid  we  may  fairly  infer,  from  the  evidence,  that  it  was 
prompted  by  a  desire,  after  making  many  charitable  and 
benevolent  gifts,  to  keep  the  surplus  in  the  family,  by  giving 
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it  to  their  brother,  Marmont.  They  were,  plainly,  not  ordi- 
nary wills;  for  each  testatrix  undertook  to  make  a  testa- 
mentary disposition  contingent  upon  the  survivorship  of  the 
other  and  it  is  in  that  feature  that,  in  truth,  the  contention  of 
the  appellant  finds  its  support.  That  is,  that  there  was  a 
mutual  representation  that,  in  consideration  of  these  identical 
and  cross  provisions  in  the  two  wills,  the  survivor  would 
adhere  to  and  carry  out  the  provisions  of  her  will ;  a  repre- 
sentation upon  which,  when  one  of  them  should  die,  it  should 
be  presumed  that  she  had  placed  reliance,  and  because  of 
which,  therefore,  a  court  of  equity  would  see  to  it  that  the  tes- 
tamentary provision  made  should  not  fail,  through  a  diversion 
of  the  residuary  estate  into  other  hands  by  a  subsequent  will. 
But,  as  it  seems  to  me,  an  insurmountable  difficulty,  assum- 
ing that  the  contention  might  dispose  our  minds  favorably  to 
its  reception,  limits  the  province  of  our  review.  A  pivotal 
question  of  fact  was  presented  in  the  trial  court  and  was  there 
disposed  of  adversely  to  the  plaintiff.  The  position  taken  by 
the  plaintiff  was  that  Mary  and  Susan  Edson  had  entered  into 
a  mutual  agreement  to  execute  mutual  wilk.  The  distinct 
and  controlling  issue  in  the  case  was  there  and  the  trial  court 
found,  upon  the  evidence,  that  the  plaintiff  had  failed  to 
prove  that  the  wills  were  made  pursuant  to  any  agreement,  or 
that  they  were  mutual  wills,  and,  therefore,  dismissed  the  com- 
plaint upon  the  merits ;  holding  that  the  property  of  Mary 
was  not  charged  with  any  trust,  or  duty,  and,  at  her  death, 
passed  under  her  subsequent  will,  absolutely,  or  as  qualified 
by  any  trust  provisions  therein.  The  judgment  of  the  trial 
court  so  reached  has  been  affirmed  at  the  General  Term. 
What  then  is  the  province  of  this  court,  except  to  see  if  there 
was  any  evidence  to  sustain  the  conclusions  reached  by  the 
court  below  ?  That  much  we  are  called  upon  to  do ;  as  the 
appeal  is  from  the  former  General  Term  and  before  the  amend- 
ments made  in  procedure.  Of  course,  whether  there  was  a 
question  of  fact  is  a  question  of  law;  to  be  answered  accord- 
ing to  the  character  of  the  evidence.  If  it  showed  a  conflict ; 
or,  the  facts  being  uncontradicted,  if  it  was  open  to  conflicting 
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inferences,  in  either  case,  there  would  be  presented  a  question 
of  fact  for  determination  and  when  that  determination  has 
been  affirmed  at  the  General  Term,  this  court  would  be  with- 
out jurisdiction  to  review  it.  Now  it  was  essential  for  the 
plaintiff  to  make  out  by  clear  proof  that  the  two  sisters  had 
made  the  agreement,  under  which  he  asserted  his  rights  to 
equitable  relief ;  for,  otherwise,  as  will  be  noticed  hereafter, 
he  would  be  in  no  position  to  claim  that  Mary's  legatees  and 
legal  representatives  under  her  subsequent  will  were  bound, 
in  a  trust  capacity,  to  apply  the  property  received  by  them  to 
the  purposes  of  that  original  agreement.  The  argument  of 
the  appellant  is,  not  that  Mary,  by  such  an  agreement,  had 
incapacitated  herself  from  making  another  will,  but  that  her 
estate  and  her  legal  representatives  were  bound  by  an  ante- 
cedent obligation  assumed  by  her ;  namely,  a  contract  entered 
into  with  her  sister,  Susan,  to  the  effect  that,  in  consideration 
of  each  leaving  by  will  to  the  other  all  of  her  property 
remaining  after  the  deduction  of  certain  gifts,  the  one  sur- 
viving would  make  the  brother,  Marmont.  the  residuary 
legatee  of  wrhat  she  should  be  possessed  of  at  her  death. 
The  evidence  given  upon  the  trial  was  of  facts,  which  were 
not  disputed.  It  was  wholly  offered  by  the  plaintiff  and  the 
defendants  rested  upon  it,  without  deeming  it  necessary  to 
offer  any  on  their  part.  It  was  not  direct  as  to  the  making  of 
any  agreement ;  but  consisted  in  the  facts  relating  to  the  exe- 
cution of  the  wills  and  to  the  lives  and  habits  of  the  testa- 
trices and  their  relations  to  the  property.  But  these  apparent 
and  admitted  facts  cannot  be  said  to  be  such  as  presented  a 
pure  question  of  law ;  for  they  left  it  to  inference  wThether 
any  such  contract  had  been  made  by  the  two  sisters.  The 
trial  court  might  infer  from  the  evidence  that  the  wills  were 
made  in  pursuance  of,  and  evidenced  with  the  surrounding 
circumstances,  such  a  contract;  or  it  might,  as  it  did,  infer 
that  the  simultaneous  execution  of  similar  wills  was  a  coinci- 
dence, or,  more  correctly  speaking,  was  merely  an  act  in  these 
sisters'  lives,  without  stronger  significance  than  to  illustrate 
how  closely  bound  up  they  were  in  common  habits  of  thought 
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and  of  conduct.  Conflicting  inferences  were  furnished  by  the 
proofs  upon  the  trial  as  to  the  fact  in  issue  of  any  agreement ; 
which  were  to  be  decided  by  the  trial  court.  I  know  of  no 
absolute  rule  of  law,  which  impresses  upon  wills,  similar  in 
their  cross  provisions,  that  mutual  character,  by  force  of  which 
the  survivor's  estate  comes  under  a  trust  obligation.  I  under- 
stand that  something  more  is  needed  to  warrant  equitable 
intervention  and,  in  the  absence  of  an  express  agreement,  that 
it  must  be  found  in  circumstances,  which  so  surround  the 
transaction  as,  imperatively,  to  compel  the  conclusion  that  the 
parties  intended  and  undertook  to  bind  themselves  and  their 
estates,  irrevocably,  in  the  event  of  the  prior  death  of  one. 

The  appellant  is  compelled  to  take  the  position  that,  her 
facts  not  having  been  disputed,  the  question  became  one  of 
law,  which  threw  open  the  door  for  a  review  by  this  court  of 
the  case  as  submitted  to  the  trial  court.  If  the  question 
turned  only  upon  the  legal  construction  of  the  instruments, 
that  might  be  so  ;  but  it  was  far  from  that.  They  constituted, 
by  their  terms,  no  mutual  contract ;  however  reciprocal  their 
provisions  might  appear.  Whether  they  were  reciprocally 
binding  depended  upon  the  existence  of  an  agreement,  or  a 
clear  understanding,  to  that  effect  and  that  was,  of  necessity, 
left  to  inference  from  all  the  facts  which  the  plaintiff  could 
collate.  There  entered  into  the  consideration  of  the  question 
the  probability,  or  improbability,  of  so  mutual  and  far  reach- 
ing a  contract  having  been  made  between  these  sisters.  Their 
closeness  of  union  and  mutual  affection  would  seem  to  nega- 
tive the  idea  that  each  proposed  to  give  to  the  other  upon  condi- 
tion and  to  restrict  the  future  disposition  by  the  survivor  of 
her  estate,  in  all  the  contingencies  which  might  affect  her  in 
her  future  relations  to  the  world  about  her  and  even  to  the 
brother,  who  was  proposed  as  the  residuary  legatee  of  the  sur- 
vivor. These  were  considerations,  which  would  contribute  to 
the  doubt  upon  the  correctness  of  the  plaintiff's  contention. 
It  became  the  delicate  and  responsible  task  of  the  trial  judge 
to  make  that  inference  from  the  facts,  which  he  believed,  upon 
carefully  weighing  them,  that  they,  on  the  whole,  supported. 
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They  did  not  compel,  in  my  opinion,  a  different  conclusion 
than  that  reached.  The  burden  upon  the  plaintiff  was  not 
shifted  by  merely  giving  evidence,  which  was  susceptible  of 
different  inferences.  He  had  made  no  conclusive  case  ;  until 
he  had  given  such  proofs  as  permitted  but  the  one  inference 
of  an  agreement.  Until  then,  the  possibility  of  there  having 
been  no  agreement  whatever  was  not  excluded.  I  think  we 
are  bound  to  hold  that  the  facts  were  such  as  to  support  the 
finding  of  the  trial  court,  that  no  agreement  was  proved,  and 
that  it  is  impossible  for  us  to  say  that  there  was  but  a  question 
of  law  upon  the  undisputed  evidence,  open  to  our  review  upon 
original  considerations. 

It  will  be  observed  that  the  argument  for  the  appellant 
rather,  in  some  phases,  assumes  the  fact  that  these  were  mutual 
wills,  in  the  legal  acceptation  of  the  term,  and,  hence,  con- 
cludes that,  upon  the  death  of  Susan,  Mary's  estate  became 
bound  by  her  acceptance  of  the  provisions  of  Susan's  will  and 
that  her  legatees  and  legal  representatives  under  the  subse- 
quent will  were  charged  with  a  trust  to  apply  the  property 
passing  to  them  as  provided  in  the  mutual  will.  The  assump- 
tion of  this  fact  rests,  and,  indeed,  must  rest,  upon  an  infer- 
ence drawn  from  the  language  of  the  wills  and  the  circum- 
stances disclosed  bv  the  evidence.  I  fully  concede  that  there 
is  no  reason  in  law,  nor  any  public  policy,  which  stands  in  the 
way  of  parties  agreeing  between  themselves  to  execute  mutual 
and  reciprocal  wills ;  which,  though  remaining  revocable  upon 
notice  being  given  by  either  of  an  intention  to  revoke,  become, 
upon  the  death  of  one,  fixed  obligations ;  of  which  equity  will 
assume  the  enforcement,  if  attempted  to  be  impaired  by  subse- 
quent testamentary  provisions  on  the  part  of  the  survivor. 
The  proposition  is  one  which  may  be  regarded  as  having  been 
accepted  generally,  (i  Jarman  on  Wills,  *27;  2  Story's  Eq. 
Jur.  sec.  7S5 ;  Schouler  on  Wills,  sec.  454 ;  Lord  WalpoWs 
Case,  3  Yes.  Jr.  402.)  A  Court  of  Equity  would,  in  such  an 
event,  proceed  upon  the  ground  that  the  survivor  was  bound, 
not  merely  in  honor,  but  by  his  agreement  and  by  the  accept- 
ance of  the  benefit,  which  that  agreement  procured  for  him. 
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In  such  a  case,  obviously,  no  remedy  at  law  would  be  adequate 
to  the  party,  in  whose  interest,  and  for  whose  ultimate 
advautage,  the  testamentary  agreement  had  been  entered  into. 
Therefore,  equity  would  perform  its  high  function  of  supply- 
ing the  relief,  which  the  rules  of  law  are  not  sufficiently  elastic 
to  comprehend,  and  recognizing  the  obligation,  which,  in  con- 
science and  in  honor,  rested  upon  the  surviving  party,  would 
decree  a  specific  performance  of  the  testamentary  agreement, 
by  compelling  those  persons,  into  whose  possession  the  property 
affected  may  have  come,  to  account  for  and  to  deliver  it  over 
to  the  complainant,  for  being  impressed  with  a  trust  in  his 
favor.  But,  equally,  would  it  be  the  duty  of  a  Court  of 
Equity  to  refuse  that  relief,  where  the  agreement  sought  to 
be  given  effect  was  not  certain  and  definite.  Clearly,  it  should 
hesitate  to  assume  the  grave  responsibility  of  implying  an 
agreement,  whose  existence  depends  upon  circumstances, 
inconclusive  in  their  nature  and  permitting  an  inference 
either  way.  It  is  not  essential  to  the  intervention  of  Equity, 
in  order  to  prevent  the  accomplishment  of  fraud,  that  an  agree- 
ment should  be  established  by  direct  evidence.  It  may  be 
established  from  such  facts  and  circumstances  as  will  raise  an 
implication  that  it  was  made ;  and  may  have  reinforcement 
from  the  evidence  of  the  conduct  of  the  parties,  at  the  time 
and  subsequently.  But,  concerning  as  it  does  the  statutory 
right  of  a  person  to  dispose  of  hi6  property  after  his  death  by  a 
last  will,  the  court  should  refuse  to  interfere  ;  unless  the  agree- 
ment, depended  upon  for  the  award  of  the  relief  demanded, 
has  been  clearly  and  definitely  established.  The  law  permits 
a  person  to  dispose  of  his  property  at  his  pleasure.  He  may 
make  a  valid  agreement  binding  himself  to  make  a  particular 
testamentary  disposition  of  his  property,  if  it  be  a  reasonable 
one,  and  he  may  validly  renounce  the  power  to  revoke  his 
will,  in  the  absence  of  fraud  or  deceit.  Equity  will  enforce 
such  an  agreement,  when  well  and  fairly  founded,  and  will 
not  suffer  him  to  defraud  and  to  defeat  his  obligation  by 
another  will.  But  the  court  must  have  full  and  satisfactory 
proof  of  the  agreement.    (Johnson  v.  Ilubbell,  10  N.  J.  Eq.  332.) 


568  Edson  v.  Parsons.  [April, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  155. 

Mr.  Justice  Barrett,  in  Gall  v.  Gall  (29  Abb.  [N.  C.J  19), 
well  and  pertinently,  remarked,  in  connection  with  the  import- 
ance of  maintaining  the  Statute  of  Wills  in  its  integrity,  that  it 
was  certain  "  that  in  this  class  of  cases  the  ordinary  rules, 
which  govern  in  actions  to  compel  the  specific  performance  of 
contracts  and  which  furnish  reasonable  safeguards  against 
fraud,  should  be  rigidly  applied.  These  rules  require  the  con- 
tract to  be  certain  and  definite  in  all  its  parts;  that  it  be 
mutual  and  founded  upon  an  adequate  consideration  and  that 
it  be  established  by  the  clearest  and  most  convincing  evi- 
dence." The  contract  there  in  question  related  to  a  devise  to 
be  made  of  the  testator's  property  in  a  specific  way  and  not  to 
the  making  of  mutual  wills ;  but  I  think  the  learned  justice's 
summing  up  of  the  principles,  which  should  guide  the  court 
in  that  class  of  cases,  apply,  with  equal  force,  to  the  cases 
where  it  is  sought  to  establish  the  making  of  mutual  wills. 
A  general  maxim,  which  Equity  recognizes,  is  that  a  testator's 
will  is  ambulatory  until  his  death.  It  is  a  disposition  of  prop- 
erty, which  neither  can,  nor  is  supposed  to,  take  effect  until 
after  death.  I  think  it  needs  no  further  argument  to  show 
that  to  attribute  to  a  will  the  quality  of  irrevocability  demands 
the  most  indisputable  evidence  of  the  agreement,  which  is 
relied  upon  to  change  its  ambulatory  nature,  and  that  pre- 
sumptions will  not,  and  should  not,  take  the  place  of  proof. 

But  the  contention  of  the  appellant  goes  so  far  a6  to  claim 
that  the  wills  on  their  face  show  an  agreement  and  judicial 
support  is  sought  for  it  in  Lord  Camden's  judgment  in  Dufour 
v.  Pereira '  (1  Dick.  419);  which  is  the  subject  of  extended 
and  learned  comment  by  Mr.  Hargrave  in  his  juridical  argu- 
ments. (Vol.  2,  j).  277.)  In  that  case,  however,  the  will  was 
in  an  instrument  which  was  jointly  executed  bv  husband  and 
wife  and,  while  not  a  conclusive,  it  was  a  very  material  cir- 
cumstance to  be  considered.  In  the  case  of  Lord  Walpole  v. 
Lord  Orford,  which  involved  the  question  of  whether  there 
had  been  mutual  wills  made,  which  reciprocally  bound  Horace 
Lord  Walpole  and  his  great  nephew,  George  Ix>rd  Orford,  as 
testators,  and  their  estates,  in  the  testamentary  disposition 


1898.]  Edson  v.  Parsons.  569 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 


then  made,  Lord  Chancellor  Loughborough  had  occasion  to 
refer  to,  and  to  review,  the  decision  in  Dufour  v.  Pereira  / 
in  which  case  he  had  taken  part  as  counsel.  He  said  that  the 
will,  jointly  executed  by  husband  and  wife  in  that  case,  was 
considered  by  the  court,  not  as  the  wife's  will,  but  as  her  con- 
tract with  her  husband  for  a  valuable  consideration,  and  that, 
when  she  survived  and  had  accepted  its  terms,  she  bound  her- 
self to  the  conditions  under  which  all  the  property  was  given 
by  the  husband's  will.  She  and  her  husband  were  foreigners, 
acting  under  the  idea  of  a  foreign  law  that  she  had  no  sepa- 
rate property,  and  had  made  their  mutual  engagements  by  a 
mutual  will.  Lord  Loughborough  observed  that  the  case  was 
the  very  opposite  of  the  one  before  him  and  he  refused  to  be 
bound  by  it  as  an  authority.  The  circumstances  in  Lord 
Walpole's  case  were  so  strong  as  to  provoke  the  comment  by 
the  Lord  Chancellor,  that  the  fact  of  some  agreement  was  to 
be  implied  and  that  it  was  to  be  considered  as  an  honorable 
engagement  on  Lord  Orford's  part.  But  he  said  that  he 
could  "  not  direct  the  execution  of  an  honorable  engagement." 
"For  this  court,"  he  remarked,  "  to  execute  an  agreement,  it 
is  alwajTs  necessary  that  the  terms  should  be  clear.  Here  it  is 
uncertain,  whether  they  meant  it  to  amount  to  a  legal  obliga- 
tion. There  is  no  evidence,  upon  which  I  can  obtain  a  clear 
and  definite  solution  of  that.  *  *  *  There  is  great  uncer- 
tainty with  regard  to  the  terms  and  the  extent  of  the  agree- 
ment and,  particularly,  whether  it  was  meant  to  be  absolutely 
binding,  or  that  it  should  rest  upon  .honor."  Yet  the  cir- 
cumstances, in  Lord  Walpole**  case,  were  those  of  wills  con- 
temporaneous in  execution,  and  it  was  shown  that  the 
testator  had  said  before  one  of  the  witnesses  that  the 
parties  had  made  reciprocal  limitations  in  their  wills  in 
favor  of  each  other  and  that  Lord  Orford  had  deposited  his 
will  with  Lord  Walpole,  his  co-testator,  for  custody.  There 
existed,  also,  reasons  for  the  making  of  wills  with  reciprocal 
limitations ;  in  that  the  female  issue  was  sacrificed,  in  favor  of 
collateral  heirs  male ;  in  order  to  preserve  the  family  estates 
in  the  name  of  Walpole.     It  is  objected  to  the  authority  of 
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that  case  that  the  Lord  Chancellor's  discussion  upon  the  ques- 
tion of  mutual  wills  was  obiter  and  gratuitous ;  inasmuch  as 
the  case  was  disposed  of  upon  the  case  made  by  the  bill,  which 
was  inconsistent  with  the  relief  prayed  for.  However  that 
may  be,  it  was  his  opinion  upon  such  a  case  and  has  such 
weight  as  the  judicial  utterance  and  reasoning  deserve  and, 
especially,  it  is  important  as  throwing  light  upon  Lord  Cam- 
den's decision  in  Dufour  v.  Pereira.  It  is  not  necessary 
that  we  should  absolutely  depend  upon  it  as  an  authority  for 
our  conclusions. 

I  think  that  the  present  case  afforded  ample  support  to  the 
conclusions  reached  by  the  trial  court.  The  wills  were  simi- 
larly made  and,  hence,  showed  concert  of  action  and  similarity 
of  purpose ;  but  not  necessarily  a  binding  agreement  of  such 
solemnity  and  far-reaching  consequences,  as  the  appellant 
claims.  To  argue  upon  the  basis  that  they  are  mutual  wills 
begs  the  question.  That  is  a  fact  to  be  established  by  evi- 
dence, showing  that  such  was  the  understanding  and  the 
deliberate  agreement.  The  scheme  was  clear ;  but  what  shows, 
conclusively,  that  each  6ister  understood  that  the  other  was 
irrevocably  bound  ?  Is  such  an  inference  the  only  one  war- 
ranted by  the  situation  and  circumstances  ?  This  cannot  quite 
be  likened  to  that  class  of  cases,  where  a  devise  has  been  made 
upon  the  faith  of  a  promise  which  Equity  will  enforce,  when 
founded  upon  a  sufficient  consideration  ;  or  where  a  fiduciary 
relation  exists,  which  procures  the  devise  to  be  made  upon 
representations,  without  which  the  devisee  would  not  have 
taken.  The  wills  in  question  were  not  made,  evidently,  to 
accomplish  a  family  settlement,  but  a  general  disposition  of 
the  estates  of  the  testatrices.  They  were  bound  by  the  closest 
ties  of  blood  and  affection  and  their  lives  were  bound  up  in  the 
most  intimate  intercourse.  In  giving  to  the  other  the  bulk  of 
her  estate,  each  yielded  to  the  natural  dictates  of  an  unbounded 
affection  ;  which  entitled  the  other  to  the  first  consideration  and 
to  an  unlimited  confidence,  in  the  use  and  disposition  of  her 
property.  Hence,  the  testamentary  gift  was  absolute  and 
untrammeled  by  any  limitations.     The  only  condition  of  the 
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gift  was  that  the  other  should  survive  the  proof  of  the  will ; 
not  without  some  degree  of  significance,  in  my  opinion,  of  the 
intended  absoluteness  of  the  taking  by  the  survivor.  How 
can  we  say,  with  certainty,  that  each  intended  and  understood 
that  the  other  was  forever  bound  by  the  disposition  then  made 
and  which,  undoubtedly,  did  seem  to  them  at  the  time  the  bet- 
ter  and  wiser  to  be  made  ?  Was  the  surviving  sister  not  to 
be  free,  in  all  the  contingencies  of  life,  with  all  the  possible 
mutations  in  her  relations  to  others,  or  in  the  worthiness  of 
the  destined  objects  of  their  bounty,  to  make  such  other  testa- 
mentary dispositions,  as  might  seem  wise,  or  in  better  accord 
with  her  sentiments  ?  These  are  most  serious  questions  for 
consideration  upon  the  plaintiff's  appeal  to  a  court  of  equity 
for  relief.  They  had  their  proper  place  in  the  judicial  mind, 
in  determining  upon  the  existence  of  the  contract,  in  enforce- 
ment of  which  the  plaintiff  was  asking  the  equitable  inter- 
ference of  the  court.  Giving  full  effect  to  the  equitable  rule, 
which  recognizes  and  enforces  agreements  under  which  mutual 
and  reciprocal  wills  are  made,  and  which  lays  hold  of  all  cir- 
cumstances to  enable  the  court  to  carry  it  out,  when  it  would 
be  inequitable  to  defeat  it,  my  conclusion  is  that  the  facts  of 
this  case  were  not  of  a  character  that  compelled  the  infer- 
ence of  an  agreement  and  that  they  supported  the  adverse 
determination  made  below. 

I  think  that  there  is  no  force  in  the  objection  of  the  respond- 
ents that,  if  the  agreement  was  proved,  the  plaintiff's  testator 
was  incapable  of  enforcing  it  by  reason  of  his  not  being  a 
party  to  it.  If  it  existed,  it  was  for  his  benefit  and  advan- 
tage and  he  had  a  standing  in  equity  to  enforce  it  against  the 
legatees  and  legal  representatives  of  the  testatrix. 

Nor  was  the  plaintiff  precluded  from  canying  on  this  action 
by  reason  of  the  relief  which  she  obtained  in  a  former  action. 
{Edson  v.  Bartow,  15±  N.  Y.  199.)  After  the  probate  of  this 
later  will  of  Mary  Edson,  the  plaintiff's  testator  commenced 
the  present  action ;  but,  previously  thereto,  there  had  been 
commenced  an  action  bv  the  executors  to  obtain  a  construe- 
tion  of  her  will.     Subsequently,  and  after  the  dismissal  of 
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the  complaint  in  the  present  action,  the  plaintiff's  testator,  as 
sole  heir  at  law  and  next  of  kin,  brought  another  action  to 
establish  a  secret  trust  in  the  residuary  legatees  of  Mary 
Edson's  will,  because  of  certain  extrinsic  facts,  which  showed 
an  agreement,  or  promise,  on  their  part  to  carry  out  the  chari- 
table wishes  of  the  testatrix,  in  evasion  of  the  statute  ;  which 
avoids  such  a  testamentary  disposition  when  made  within  less 
than  two  months  before  death.  The  appeals  in  this  latter 
action  and  in  the  executors'  action  were  but  recently  disposed 
of  by  us.  (154  N.  Y.  199.)  In  the  appeal  in  the  executors' 
action,  we  disposed  of  the  various  questions  brought  up  with 
reference  to  the  construction  and  the  validity  of  various  pro- 
visions of  the  will  and,  upon  the  appeal  in  the  action  by  this 
plaintiff's  testator,  we  held  that  so  far  as  Mr.  Parsons,  one  of 
the  three  executors  and  residuary  legatees,  was  concerned,  the 
residuary  gift  to  him  was  invalid  for  being  affected  by  a  secret 
trust,  based  upon  his  implied  promise  to  execute  the  testa- 
mentary scheme  of  his  client.  As  to  the  other  two  persons 
named  as  executors,  Bartow  and  Fairchild,  it  was  held  that 
thev  were  not  bound  bv  what  was  found  to  have  been  the 
implied  promise  of  Mr.  Parsons.  As  the  result  of  the  last- 
mentioned  action,  the  situation  was,  that,  in  addition  to  the 
beneficial  interest,  to  which  the  plaintiff's  testator  was  entitled 
in  one-third  of  Mary  Edson's  residuary  estate,  his  executrix 
recovered  one-third  of  the  remainder  which  was  given  to  the 
three  persons  named  as  executors,  as  residuary  legatees. 

I  do  not  see  how  the  relief  obtained  in  the  other  action  con- 
stituted any  impediment  to  the  appellant's  proceeding  with 
the  present  action.  In  the  first,  or  executors',  action,  it  was 
held  that  the  persons  named  as  executors  took  their  legacies 
absolutely  and  without  restriction  ;  but  the  question  of  the 
existence  of  any  agreement,  binding  Mary's  estate  to  a  dis- 
position as  made  in  a  mutual  will,  was  not  involved.  In  the 
other  action,  it  was  sought  to  impress  upon  the  legacies,  by 
reason  of  extrinsic  facts,  an  equitable  trust  in  favor  of  the 
heir  at  law  and  next  of  kin  of  the  testatrix.  In  this  action, 
it  was  sought  to  subject  the  estate  in  the  executors'  hands  to 
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the  provisions  of  a  former  will,  by  reason  of  an  agreement 
with  the  sister,  Susan,  leading  to  its  execution  as  a  mutual 
will,  which  Equity  will  uphold  as  binding  and  enforceable. 
If  the  agreement  had  been  proved,  the  legatees  and  legal 
representatives  of  Mary  Edson  would  be  controlled  by  the 
decision  and  Equity  would  decree  the  distribution  of  the  estate 
in  such  wise  as  that  the  plaintiff  would  receive  what  her  tes- 
tator was  equitably  entitled  to. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Parker,  Oh.  J.,  not  sitting. 

Judgment  affirmed. 


Rachel  A.  Woolsey,  Respondent,  v.  The  Trustees  of  the 

Village  of  Ellenville,  Appellant. 

1.  Evidence  of  Water  on  Sidewalk  —  Negligence  op  Authorities. 
Evidence  that  water  had  flowed  over  from  a  culvert  upon  a  sidewalk  for 
a  long  time  prior  to  the  accident  is  admissible  in  an  action  by  one  who  felt 
upon  ice  formed  on  the  sidewalk  and  was  injured,  in  order  to  show  negli- 
gence of  the  municipal  authorities. 

2.  Map  op  Street  as  Evidence  —  Change  in  Street.  An  engineer's 
map  of  a  street  on  which  an  accident  occurred  is  not  inadmissible  because 
made  some  years  afterward,  where  it  does  not  appear  that  the  condition 
of  the  street  had  been  changed  when  the  map  was  made. 

Woolsey  v.  Trustees  of  JSltencilk,  84  Hun,  236,  affirmed. 

(Argued  March  23,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
February  25,  1895,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upou  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  J.  Liri8on  for  appellant.  The  learned  trial  judge 
erred  in  receiving  testimony  under  exception,  bearing  on  the 
construction  of  the  gutter  junction,  as  to  its  sufficiency  or 
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insufficiency  for  the  purpose  for  which  it  was  designed. 
(Urquhart  v.  City  of  Ogdensburg,  91  N.  Y.  67;  Monk  v. 
Town  of  New  Utrecht,  104  N.  Y.  552 ;  Watson  v.  City  of 
Kingston,  114  N.  Y.  88  ;  Garratt  v.  Trustees  of  Canan- 
daigua,  135  N.  Y.  436 ;  Hines  v.  C7ty  of  Lockport,  50  N. 
Y.  236  ;  Cook  v.  Milwaukee,  24  Wis.  270 ;  Lansing  v.  Toolan, 
37  Mich.  15&;  L.  1868,  ch.  615.)  The  admission  of  testimony 
as  to  the  condition  of  the  locus  in  quo  after  the  occurrence  of 
the  alleged  accident  and  after  material  changes  had  taken 
place  in  the  surroundings  was  erroneous.  {Clapper  v.  Town 
of  Waterford,  131  N.  Y.  382 ;  Lane  v.  Town  of  Hancock, 
142  N.  Y.  510.)  The  foregoing  errors  imperatively  demand 
the  reversal  of  this  judgment.  ( Worrall  v.  Parmlee,  1  ST . 
Y.  519  ;  Williams  v.  Fitch,  18  N.  Y.  546  ;  Starbirdv.  Bar- 
rons,  43  N.  Y.  200 ;  .gam*  v.  Gillett,  47  I\.  Y.  186;  Wilson 
v.  Wilson ,  4  Keyes,  413  ;  Osgood  v.  Manhattan  Co.,  3  Cow. 
612  ;  Penfield  v.  Carpender,  13  Johns.  350  ;  Strang  v.  W7ufe- 
Aead,  12  Wend.  64 ;  Anderson  v.  /?.,  IF.  cfe  0.  i?.  ii*.  Cb.,  54 
N.  Y.  334 ;  O'Hagan  v.  Dillon,  76  N.  Y.  170.)  The  case 
should  not  have  been  submitted  to  the  jury  at  all,  because  a 
verdict  against  the  defendant  must  necessarily  have  been 
founded  on  speculation  and  not  on  evidence.  {Searles  v.  M. 
Rt  Co.,  101  K  Y.  661  ;  Grant  v.  P.  <&  N.  Y.  C.  &  R.  R. 
Co.,  133  N.  Y.  657  ;  Taylor  v.  City  of  Yonkers,  105  K  Y. 
202,  209 ;  Wall  v.  Jones,  45  N.  Y.  S.  R.  687 ;  McNaUy  v. 
City  of  Cohoes,  127  K  Y.  350 ;  Pauley  v.  &  G.  &  L.  Co., 
131  N.  Y.  100 ;  Weston  v.  City  of  Troy,  139  N.  Y.  281 ; 
Ayres  v.  Vil.  of  JIammondsport,  130  N.  Y.  665.)  The 
motion  for  a  nonsuit  should  have  been  granted.  There  was 
no  proof  that  plaintiff's  injuries  were  the  result  of  her  alleged 
fall,  nor  were  there  any  facts  which  permitted  that  inference. 
(Pauley  v.  S.  G.  cfe  L.  Co.,  131  N.  Y.  100  ;  Searles  v.  M.  R. 
Co.,  101  N.  Y.  661 ;  Grant  v.  P.  <&  iF.  Y.  C.  cfe  R.  R.  Co., 
133  K  Y.  659 ;  Wall  v.  Jones,  45  K  Y.  S.  R  687.) 

John  E.  Van  Etten  for  respondent.     There  is  not  a  particle 
of  evidence  in  the  case  to  show  that  after  the  plaintiff's  injury 
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and  in  1887  Cross  street  was  widened  so  as  to  include  the 
locus  in  quo  at  or  near  the  dangerous  sidewalk  in  question. 
The  defendants  did  not  pretend  that  they  ever  widened  Cross 
street  so  as  to  include  the  situation  at  or  near  the  dangerous 
sidewalk  in  question  prior  to  1891  or  1S92,  and  that  fact  was 
proved  on  the  cross-examination  of  their  own  witnesses.  (John- 
ston  v.  Jones,  1  Black.  [U.  S.]  216 ;  Curtiss  v.  Ayrault,  3 
Hun,  487 ;  Archer  v.*  N.  Y.,  N.  II.  c&  //.  It.  It.  Co.,  106  N. 
Y.  590.)  The  dangerous  condition  of  the  sidewalk  in  ques- 
tion was  not  due  to  natural  but  artificial  causes.  (Gillrie  v. 
City  of  Lockport,  122  N.  Y.  403;  Bishop  v.  Vil.  of  Goshen, 
120  X.  Y.  337 ;  Corbett  v.  City  of  Troy,  53  Hun,  228 ; 
McConnell  v.  Bostelmann,  72  Hun,  238.)  The  jury  have 
very  properly  found  that  the  plaintiff's  injuries  were  caused 
by  her  fall,  and  of  this  fact  there  is  abundant  evidence  and 
the  progressive  development  of  her  injuries  accords  with  such 
cause.  {Keane  v.  Vil.  of  Waterfowl,  130  N.  Y.  188 ;  Ehrgott 
v.  Mayor,  etc.,  96  N.  Y.  278.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  in  falling  upon  the  side- 
walk on  Canal  street  in  the  village  of  Ellenville.  Canal  street, 
at  the  point  of  the  accident,  descends  about  seven  in  one  hun- 
dred feet.  Cross  street  runs  at  right  angles  and  intersects 
Canal  street  above  the  place  of  the  accident.  Along  Cross 
street  is  a  ditch,  which  collects  the  water  upon  the  surface, 
which  flows  through  a  culvert  in  the  sidewalk  into  Canal  street. 

The  negligence  charged  against  the  defendant  was  that  the 
trustees  had  permitted  the  throat  of  the  culvert  to  become 
clogged,  and  that,  in  consequence,  the  water  flowed  over  on  to 
the  sidewalk  and  froze,  and  that  it  was  upon  the  ice  so  formed 
that  the  plaintiff  fell. 

It  is  contended,  on  behalf  of  the  appellants,  that  the  plain- 
tiff also  claimed  the  right  to  recover  upon  the  ground  that 
the  throat  of  the  culvert  was  insuflicient  in  size,  as  originally 
constructed,  to  carry  off  the  water  that  accumulated  in  the 
ditch.     Much  evidence  was  given  tending  to  show  that  the 
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water  flowed  from  the  ditch  in  Cro6s  street  over  upon  the  side- 
walk. This  evidence  was  objected  to  and  was  admitted  under 
the  exceptions  taken  by  the  appellants'  counsel.  Our  exam- 
ination, however,  fails  to  show  the  admission  of  any  evidence 
establishing  that  the  flow  of  the  water  was  retarded  in  conse- 
quence of  an  insufficient  throat  in  the  original  construction  of 
the  culvert.  It  was  entirely  competent  and  proper  for  the 
plaintiff  to  show  that  the  water  flowed  over  upon  the  side- 
walk, and  that  it  had  done  so  for  a  long  time  prior  to  the  acci- 
dent. It  was  entirely  proper  for  him  to  show  that  this  was 
owing  to  the  clogging  up  of  the  throat  of  the  culvert.  We 
consequently  are  of  the  opinion  that  no  error  was  committed 
in  the  admission  of  the  testimony  referred  to. 

The  trial  judge  did  submit  the  question  to  the  jury  as  to 
whether  the  sluiceway,  as  he  called  it,  was  sufficient,  but  to 
this  there  was  no  exception  taken  ;  consequently,  there  was  no 
error  committed  upon  which  we  can  reverse. 

It  is  claimed  on  behalf  of  the  appellants  that  the  court 
erred  in  receiving  in  evidence  the  map  of  the  engineer,  made 
some  years  after  the  accident.  Evidence  was  subsequently 
given  tending  to  show  that  Cross  street  had  been  widened 
after  the  accident,  and  that  the  gutter  was  constructed  some 
feet  southerly  from  the  place  where  it  formerly  existed  ;  so 
that,  when  the  water  flowing  therein  reached  the  sidewalk,  it 
had  to  turn  westerly  up  the  grade  in  order  to  flow  through  the 
culvert.  But  these  facts  did  not  appear  at  the  time  the  engi- 
neer gave  his  evidence  with  reference  to  the  map  and  its 
reception  in  evidence.  It  follows  that  there  was  no  error  in 
the  admission  of  the  evidence.  The  motion  made  to  strike 
out  the  evidence  after  it  was  received  was  discretionary  with 
the  court.  The  defendant  shouid  have  requested  the  court  to 
instruct  the  jury  that  the  evidence  should  be  disregarded. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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George  G.  Manning  et  al.,  Respondents,  v.  Louis  P.  Beok 

et  al.,  Appellants. 

Creditors'  Action  to  Set  Aside  Bill  of  Sale  and  General  Assign- 
ment —  Proof  of  Actual  Fraud.  In  a  creditors'  action  to  set  aside  a 
bill  of  sale  and  a  general  assignment  without  preferences,  on  the  ground 
that  they  constituted  one  transaction  and,  as  such,  contravened  the  statute 
limiting  preferences  in  assignments,  and  upon  the  ground  that  the  instru- 
ments were  executed  to  hinder,  delay  and  defraud  creditors,  proof  of 
actual  fraud,  essential  to  sustain  a  judgment  for  the  plaintiffs,  is  imported 
by  conclusive  findings  that,  prior  to  the  execution  of  the  instruments,  the 
debtor  and  the  grantee  of  the  bill  of  sale  had  conspired  to  defraud  the 
debtors  creditors,  that  the  instruments  were  one  transaction,  and  that 
both  were  made  with  the  intent  of  the  debtor  to  hinder,  delay  and  defraud 
his  creditors,  of  which  intent  the  grantee  of  the  bill  of  sale  then  had 
actual  knowledge.   . 

Manning  v.  Beck,  77  Hun,  607,  affirmed. 

(Submitted  March  9,  1898;  decided  April  19,  1898.) 

4 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  July 

5,  1894,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Thjs  action  was  brought  by  the  plaintiffs,  judgment  creditors 
of  Louis  P.  Beck,  against  him,  and  William  H.  Beck  and 
H.  Israel  Weinberg,  to  set  aside  a  bill  of  sale  executed  by 
Louis  P.  to  William  H.  Beck,  and  an  assignment  without 
preferences,  for  the  benefit  of  creditors,  executed  by  Louis  P. 
Beck  to  the  defendant  H.  Israel  Weinberg. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion  and 
in  the  report  of  a  former  appeal,  129  N.  Y.  1. 

IT.  IT.  Woodward  for  appellants.  The  court  must  deter- 
mine the  sufficiency  of  the  evidence  to  support  the  findings 
by  the  rule  in  force  prior  to  July  1,  1896.     (Const.  N.  Y.  art. 

6,  §  9.)  The  only  ground  of  attack  upon  the  assignment  and 
the  other  transactions  mentioned,  is  that  the  assignors,  in  con- 
templation of  the  assignment,  promoted  a  scheme  by  which 
certain  creditors,  holding  just  and  valid  debts,  were  given 
preferences  exceeding  the  statutory  limit,  and  that  the  cred- 
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itors  had  knowledge  at  the  time,  that  a  general  assignment  was 
contemplated.  The  assignors,  in  giving  such  preferences,  vio- 
lated no  rule  of  the  common  law.  The  giving  of  such  pref- 
erence was  not  hindering,  delaying  or  defrauding  their 
other  creditors,  as  these  terms  have  been  uniformly  under- 
stood and  interpreted.  {C.  Nat.  Bank  v.  Seligman,  138 
X.  Y.  435 ;  Abegg  v.  Bishop,  142  X.  Y.  286 ;  Haass  v.  Folk, 
146  X.  Y.  34 ;  London  v.  Martin,  79  Hun,  229 ;  Tompkins 
v.  Hunter,  149  X.  Y.  117;  Brown  v.  Guthrie,  110  X.  Y. 
435  ;  Delaney  v.  Valentine,  154  X.  Y.  692  ;  Crouse  v.  Froth- 
ingham,  97  X.  Y.  105 ;  Sullivan  v.  Miller,  106  X.  Y.  635  ; 
Zoos  v.  Wilkinson,  110  X.  Y.  195 ;  Spring  v.  Sho?*t,  90  X. 
Y.  538 ;  Litchtenberg  v.  Her dtf elder,  103  X.  Y.  302.)  These 
plaintiffs,  by  the  prosecution  of  this  action,  seek  to  obtain  the 
very  preference  which  they  claim  is  a  fraud  upon  the  assign- 
ment act.  To  allow  such  a  claim  would  be  to  lend  the  aid  of 
a  court  of  equity  to  the  perpetration  of  the  fraud  complained 
of.  {Brown  v.  Guthrie,  110  X.  Y.  435;  Preston  v.  South- 
wick,  115  X.  Y.  146;  Billings  v.  Billings,  31  Hun,  67.) 
There  was  no  fraud  in  the  giving  or  taking  the  chattel  mort- 
gages of  October  31  and  December  3,  1888,  or  in  any  trans- 
action in  relation  to  them.  {Jones  v.  Graham,  77  X.  Y.  628  ; 
Crisfield  v.  Bogardus,  18  Abb.  [X.  C]  334 ;  Van  Heusen  v. 
Jiadclif,  17  X.  Y.  580  ;  Ball  v.  Slafter,  26  Hun,  353  ;  Brack- 
ett  v.  Harvey,  91  X.  Y.  214 ;  Kennedy  v.  Tlwrp,  51  X.  Y. 
174.)  The  property  transferred  by  L.  P.  Beck  was  tangible, 
and  could  have  been  levied  upon  by  attachment  and  sold  upon 
execution  upon  plaintiffs'  judgments,  if  these  transfers  were 
void.  {Einchey  v.  Stryksr,  28  X.  Y.  45  ;  Bates  v.  Plonsky, 
28  Hun,  112.) 

Edward  F.  Wellington-  for  respondents.  Both  instruments 
were  executed  by  L.  P.  Beck  with  intent  to  hinder,  delay  or 
defraud  his  creditors,  of  which  intent  his  son  William  had 
full  knowledge.  (Berger  v .Varrelmann,  127  X.  Y.  281; 
Spehnan  v.  Freedman,  130  X.  Y.  421 ;  C.  Nat.  Bank 
v.  Seligman,  138  X.  Y.  435 ;  Loos  v.  Wilkinson,  110  N.  Y. 
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210 ;  Billings  v.  Russell,  101  N.  Y.  228 ;  Wait  on  Fraud. 
Conv.  §  208 ;  Kerr  on  Frauds,  199.)  This  transaction  was 
designed  to  be  and  was,  in  effect,  an  assignment  of  the  more 
valuable  part  of  his  father's  estate,  under  a  special  trust  to  pay 
from  the  proceeds  the  alleged  debt  to  William  and  in  addition 
twelve  other  distinct  claims  held  by  outsiders,  and  was  void. 
{Hine  v.  Bowe,  114  N.  Y.  356.)  An  assignment  is  void  for 
fraud,  when  the  assignor  has  withheld  any  part  of  his  prop- 
erty or  turned  it  over  to  third  parties  for  his  future  use  and 
benefit.  (G.  Nat.  Bank  v.  Peck,  1  Misc.  Rep.  126 ;  C.  Nat. 
Bank  v.  Seligman,  138  N.  Y.  441.)  All  the  transactions 
during  the  chattel  mortgage  period  are  to  be  considered  upon 
the  question  of  fraudulent  intent.  "  The  act  of  concealment 
was  in  itself  a  badge  of  fraud."  (  White  v.  Benjamin^  3  Misc. 
Rep.  495  ;  Abegg  v.  Bishop,  66  Hun,  11.)  The  amount  trans- 
ferred exceeded  one-third  of  the  value  of  all  property  owned  by 
Louis  P.  Beck  when  the  bill  of  sale  was  made.  Such  trans- 
fers were  in  contemplation  of  the  assignment  and  rendered 
the  whole  transaction  void  as  to  creditors,  under  the  Statute 
of  Frauds.  {Abegg  v.  Bishop,  66  Hun,  9.)  If  the  assign- 
ment and  bill  of  sale  were  made  with  intent  on  the  part  of 
Louis  P.  Beck  to  hinder,  delay  or  defraud  his  creditors,  and 
William  was  aware  of  such  intent,  then  the  judgment  must 
stand  as  rendered.  {Abegg  v.  Bishop,  66  Hun,  9.)  In  this 
case  the  plaintiffs  have  established  by  abundant  evidence, 
given  upon  the  new  trial,  that  the  younger  Beck  joined  with 
his  father  in  carrying  out  a  scheme  planned  and  engineered 
by  their  common  attorney,  for  the  purpose  of  hindering, 
delaying  and  defrauding  the  general  creditors  of  Louis  P. 
Beck.  {Galle  v.  Tode,  148  N.  Y.  276.)  If  the  doctrine  has 
been  established,  6ince  the  argument  of  this  appeal  in  the 
General  Term,  that,  in  case  of  a  mere  attempt  to  evade  the 
provisions  of  the  act  of  1S87,  not  coupled  with  other  evidence 
of  fraudulent  intent,  an  action  will  onlv  lie  to  set  aside  such 
preferences  for  the  benefit  of  the  entire  body  of  creditors, 
that  doctrine  has  no  application  to  this  case  where  the  intent 
to  hinder,  delay  and  defraud  creditors  has  been  found,  inde- 
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pendently  of  the  fact  of  such  attempted  evasion.  (Abegg  v. 
Bishop,  142  N.  Y.  289  ;  M aasa  v.  Falk,  146  N.  Y.  40 ;  Galle 
v.  Tode,  148  K  Y.  270.)  The  findings  of  fact  made  by  the 
trial  court  cannot  be  reviewed  on  this  appeal.  (Code  Civ. 
Pro.  §  191.) 

Parker,  Ch.  J.  When  this  case  was  before  this  court  on 
a  former  appeal  (129  N.  Y.  1)  the  conclusion  was  reached 
that  the  judgment  went  in  favor  of  the  plaintiffs  on  the 
ground  that  the  bill  of  sale  to  William  H.  Beck  and  the  gen- 
eral assignment  to  Weinberg,  constituted  one  transaction  and, 
as  such,  were  in  contravention  of  chap.  503  of  the  Laws  of 
1887,  invalidating  preferences  in  an  assignment  for  the 
benefit  of  creditors,  except  to  the  amount  of  one-third  of 
the  net  value  of  the  assigned  estate.  And  it  appearing 
from  one  of  the  findings  of  fact  made  by  the  trial  court 
that  William  H.  Beck,  at  the  time  of  the  execution  and 
delivery  to  him  of  the  bill  of  6ale  by  Louis  P.  Beck, 
his  father,  was  in  ignorance  of  any  existing  intent  on  the 
part  of  the  latter  to  make  a  general  assignment  for  the 
benefit  of  his  creditors,  it  was  held  that  the  act  of  1887  did 
not  apply,  and  the  security  received  was  not  invalidated  by 
the  subsequent  act  of  the  debtor  in  executing  the  assignment. 
The  complaint  also  contained  allegations  of  fact  upon  which 
it  based  the  claim  that  these  instruments  were  executed  with 
the  intent  to  hinder,  delay  and  defraud  creditors  within  the 
meaning  of  those  sections  of  the  statute  relating  to  fraudulent 
conveyances  (2  R.  S.  137,  §§  1-8),  and  it  appears  that  the 
counsel  for  the  respondents  urged  that  the  judgment  should 
be  affirmed  upon  that  ground.  His  contention  was  not  sus- 
tained, and  we  quote  the  reason  assigned  by  the  court :  "  There 
are  many  other  facts  testified  to  before  the  trial  court,  and  not 
herein  alluded  to,  which  the  counsel  for  plaintiffs  claims  are 
evidence  of  actual  fraud  on  the  part  of  the  defendants  herein, 
within  the  statute  relative  to  fraudulent  conveyances.  The 
findings  of  the  court,  as  we  have  seen,  go  upon  the  ground 
thaf  the  intent  of  the  debtor  to  violate  the  statute  of  1887 
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was  a  fraud,  and  hence  a  hindrance  and  delay  to  creditors. 
The  actual  fraud  has  not  been  found  and  we  do  not  feel  like 
disposing  of  this  case  upon  a  fact  not  found  or  passed  upon  by 
the  court  below,  while  repudiating  the  real  ground  upon  which 
the  judgment  was  founded.  The  actual  fraud  claimed  by  the 
counsel  for  the  plaintiffs  may  be  proved  on  the  new  trial  and 
if  found  as  a  fact  by  the  court  or  jury,  will  dispose  of  the  case 
in  favor  of  plaintiffs." 

On  the  retrial  it  was  found,  among  other  things,  that  Wil- 
liam H.  Beck  and  Louis  P.  Beck,  for  a  long  time  prior  to  the 
execution  of  the  bill  of  sale  and  assignment,  connived  and 
conspired  together  to  cheat  and  defraud  the  creditors  of  said 
Louis  P.  Beck,  and  that  the  bill  of  sale  and  assignment  were 
one  transaction,  and  both  were  made  for  the  purpose  and  with 
the  intent  of  said  Louis  P.  Beck  to  hinder,  delay  and  defraud 
his  creditors,  of  which  said  intent  the  defendant  William  H. 
Beck  then  had  actual  knowledge.  The  record  contains  evi- 
dence tending  to  support  such  findings,  and  the  General  Term 
having  by  its  judgment  affirmed  them,  they  are  controlling  in 
this  court. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


William  E.  D.  Stokes,  Respondent,  v.  Edward  S.  Stokes, 

Appellant. 

Burden  of  Proving  Defense  —  Defendant  Demanding  Affirma- 
tive. A  defendant  in  an  action  on  notes  who  pleads  a  tender  of  payment 
made  on  condition  of  the  surrender  of  bonds  held  as  collateral  security, 
which  has  been  refused  by  the  plaintiff  upon  the  ground  that  he  held  the 
bonds  as  security  for  other  obligations  as  well  as  for  the  notes,  has  the 
burden  of  proving  that  the  bonds  are  not  held  as  security  for  any  other 
purpose  than  the  payment  of  the  notes  in  suit,  when  that  is  the  only  issue 
made  in  the  case  and  he  has  expressly  demanded  and  has  been  given  the 
affirmative. 

Stokes  v.  Stokes,  11  Misc.  Rep.  716,  affirmed. 

(Argued  March  17,  1898 ;  decided  April  19,  1898.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  March  16, 
1895,  overruling  defendant's  exceptions,  directed  to  be  heard 
in  the  first  instance  at  General  Term,  and  ordering  judgment 
in  favor  of  the  plaintiff  upon  the  verdict  directed  by  the 
court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinions. 

James  C.  Carter  for  appellant.  If  the  plaintiff  was  entitled 
to  hold  the  bonds  only  as  security  for  the  payment  of  the  notes 
in  suit,  the  counterclaim  was  established  and  the  court  erred 
in  directing  a  verdict  for  the  plaintiff.  (Halpin  v.  P.  Ins. 
Co.,  118  X.  Y.  165  ;  Bailey  v.  County  of  Buchanan,  115  X. 
Y.  297 ;  Cass  v.  Higenhotam,  100  X.  Y.  248 ;  Cutler  v.  J.  G. 
Co.,  43  Hun,  516  ;  Wheelock  v.  Tanner,  39  X.  Y.  481  ;  KorU 
right  v.  Cody,  21  X.  Y.  343 ;  E.  F.  Ins.  Co.  v.  JVorris,  74 
Hun,  527 ;  Code  Civ.  Pro.  §  544 ;  Thayer  v.  Manley,  73  X. 
Y.  305  ;  Booth  v.  Powers,  56  N.  Y.  22  ;  Potter  v.  Merchant  J 
Bank,  2S  X.  Y.  641 ;  Decker  v.  Mathews,  12  X.  Y.  313 ; 
Atkinson  v.  R.  P.  Co.,  43  Hun,  173  ;  114  N.  Y.  168.)  Plain- 
tiffs denial  in  his  reply  is  a  conjunctive  denial  that  the  bonds 
"  were  deposited  with  and  accepted  and  are  held  by  plaintiff 
solely  "  as  security  for  the  notes  in  suit.  It  is  not  a  denial  that 
the  bonds  were  originally  deposited  with  and  accepted  by  the 
plaintiff  solely  as  security  for  these  notes  or  of  any  of  the  facts 
alleged  in  the  answer  as  to  the  time  and  circumstances  of  their 
deposit  or  of  the  agreement  under  which  they  were  received. 
{Kay  v.  Whittaker,  44  X.  Y.  565 ;  Bliss  on  Code  Pleading,  §  332.) 
The  judgmeut  in  the  action  of  Edward  S.  Stokes  v.  Wit  Ham 
E.  D.  Stokes  was  a  conclusive  adjudication  that  at  the  time 
of  the  tender  the  plaintiff  herein  had  failed  to  perform  the 
consideration  of  the  agreement  of  August  18,  1891,  and  that 
for  this  reason  it  could  not  be  enforced  against  the  defendant. 
(Stokes  v.  Stokes,  148  X.  Y.  708 ;  Freeman  on  Judgments 
[4th  ed.],  §  248;  Smith  v.  Kernochen,  7  How.  [U.  S.]  198; 
Strang  v.  Moog,  72  Ala.  460 ;  P.  Bank  v.  Eberts,  96  Mich. 
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396 ;  W.  S.  Bank  v.  Town  of  Solon,  136  X.  Y.  465  ;  Black- 
inton  v.  Blackinton,  113  Mass.  231 ;  Parnell  v.  Hahn,  61 
Cal.  131 ;  Woodhouse  v.  Duncan,  106  X.  Y.  527 ;  Bigelow  v. 
Winsor,  1  Gray,  299 ;  Gove  v.  Lyford,  44  X".  H.  525.)  As 
the  plaintiff  had  failed  to  perform  the  consideration  of  the 
agreement,  he  was  not  entitled  to  retain  the  securities  there- 
under. (Dunham  v.  Bower,  77  X.  Y.  76 ;  Gates  v.  Preston, 
41  X.  Y.  113 ;  Blair  v.  Bartlett,  75  X.  Y.  150 ;  Gardner  v. 
Buckbee,  3  Cow.  120;  Bouchaud  v.  Dias,  3  Den.  238;  W.  S. 
Bank  v.  Town  of  Solon,  136  X.  Y.  465 ;  Pray  v.  liegeman, 
98  X.  Y.  358.)  The  bonds  were  recoverable  by  the  defend- 
ant upon  demand.  (  Weaver  v.  Bentley,  1  Caines,  47 ;  Wheeler 
v.  Board,  12  Johns.  363;  Griggs  v.  Axistin,  3  Pick.  20; 
Raymond  v.  Bearnard,  12  Johns.  274.)  The  contention  that 
the  125  Hoffman  House  bonds  were,  or  might  have  been,  held 
by  W.  E.  D.  Stokes,  apart  from  the  agreement  of  August  18, 
1891,  as  security  not  only  for  the  four  notes  in  suit,  but  also 
for  other  obligations  upon  which  E.  S.  Stokes  was  at  one  time 
contingently  liable,  to  wit,  certain  notes  of  C.  II.  Read,  is 
without  force.  (Stannard  v.  Hubbell,  123  K".  Y.  521;  House 
v.  Lockwood,  137  X.  Y.  259.) 

Benjamin  F.  Tracy  for  respondent.  The  defendant  failed 
to  prove  the  conversion  of  the  125  Hoffman  House  bonds. 
(Greenl.  on  Ev.  §§  636,  637 ;  Hayes  v.  Riddle,  1  Sandf .  248  ; 
Addison  on  Torts  [7th  ed.],  502 ;  Hellman  v.  Lazarus,  90  X. 
Y.  672  ;  Claflin  v.  Meyer,  75  X.  Y.  260,  263  ;  F.  Z.  cfe  T. 
Co.  v.  Siefke,  144  X.  Y.  354  ;  Whitlatch  v.  F.  &  C.  Co.,  149 
X.  Y.  45;  Lamb  v.  C  &  A.  R.  R.  cfe  T  Co.,  46  X.  Y.  271 ; 
Davis  v.  Jenney,  1  Met.  221 ;  Simpson  v.  Davis,  119  Mass. 
269  ;  PerUy  v.  Perley,  144  Mass.  104.)  The  judgment  in 
the  action  of  Edward  S.  Stokes  against  W.  E.  D.  Stokes  did 
not  adjudicate  that  Edward  S.  Stokes  had  the  right  of  posses- 
sion of  the  125  Hoffman  House  bonds.  (Cromwell  v.  County 
of  Sac,  94  U.  S.  351;  Krekeler  v.  Ritter,  62  X.  Y.  372; 
Springer  v.  Bien,  128  X.  Y.  99  ;  Stannard  v.  Hubbell,  123 
X.  Y.  521;  House  v.  Lockwood,  137  X.  Y.  259;  Lance  v. 
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Shaughnessy,  86  Hun,  411 ;  Campbell  v.  Butts,  3  N.  Y.  173; 
Burdick  v.  Post,  12  Barb.  168 ;  6  K.  Y.  522 ;  Belden  v. 
State,  103  N.  Y.  1 ;  Campbell  v.  Contains,  25  K  Y.  613.) 
The  judgment  in  the  action  of  Edward  S.  Stokes  against  W. 
E.  D.  Stokes  adjudicated  that  Edward  S.  Stokes  had  not  the 
right  of  possession  of  the  125  bonds  and  could  not  maintain 
conversion  therefor.  (De  Witt  v.  Chandler,  11  Abb.  Pr. 
459  ;  Code  Civ.  Pro.  §  1209.)  The  entire  consideration  of 
the  contract  of  August  18,  1891,  never  failed.  ( Van  Blar- 
com  v.  B.  Bank,  9  Bosw.  532;  Schouler  on  Bailment,  §§  178, 
181 ;  Story  on  Bailment,  §  300 ;  Coddington  v.  Bay,  20 
Johns.  637 ;  Duncomb  v.  N.  Y.,  II.  cfc  iVr.  It.  R.  Co.,  84  N. 
Y.  190 ;  Eichelberg  v.  Murdock,  10  Md.  373 ;  Bishop  on 
Cont.  §§  81,  101 ;  O.  P.  R.  R.  Co.  v.  Forrest,  128  2ST.  Y. 
83 ;  Maxwell  v.  Graves,  59  Iowa,  613.) 

Haight,  J.  This  action  was  brought  to  recover  the  amount 
of  four  promissory  notes,  made  by  the  defendant  and  payable 
to  the  order  of  the  plaintiff.  The  answer  herein  admitted  the 
making  of  the  notes  set  forth  in  the  complaint,  and  that  they 
were  due  and  unpaid.  It  then  alleged,  for  a  first  defense,  that, 
on  November  15th,  1892,  the  defendant  duly  tendered  to  the 
plaintiff  the  sum  of  $37,500,  the  amount  of  the  promissory 
notes,  with  interest  and  costs,  upon  condition  that  the  plaintiff 
should  surrender  to  the  defendant  certain  securities  deposited 
with  him  by  the  defendant  as  collateral  to  the  notes ;  that  the 
plaintiff  declined  to  accept  the  tender,  and  refused  to  deliver 
the  securities,  and  that  the  defendant  was,  and  always  has 
been,  ready  to  pay  the  notes  on  the  deliver)'  of  such  securities. 

For  a  second  defense  and  by  way  of  counterclaim,  it  was 
alleged  in  the  answer  that,  at  the  time  of  the  execution  of  the 
notes  in  question,  the  defendant  deposited  with  the  plaintiff, 
as  security  therefor,  one  hundred  and  twenty-live  of  the  first 
mortgage  bonds  of  the  Hoffman  House  Corporation,  of  the 
actual  and  par  value  of  $125,000,  and  thirty  bonds  of  the 
United  Lines  Telegraph  Company,  of  the  actual  and  par  value 
of  $30,000 ;  that  such  bonds  were  accepted  and  held  by  the 
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plaintiff  as  collateral  security  for  the  payment  of  the  notes  and 
for  no  other  purpose ;  that,  on  the  15th  day  of  November, 
1892,  the  defendant  tendered  to  the  plaintiff  $37,500,  the 
amount  of  the  notes,  with  interest  and  costs,  upon  the  express 
condition  that  the  plaintiff  should  surrender  to  the  defendant 
the  one  hundred  and  fifty-five  bonds  so  held  by  him  as  col- 
lateral security ;  that  the  plaintiff  declined  the  tender  and 
refused  to  deliver  over  the  bonds,  and  then  and  there  converted 
the  same  to  his  own  use ;  that  the  bonds  were  worth  the  sum 
of  $155,000,  and  judgment  was  demanded  for  the  amount 
thereof,  less  the  amount  of  the  notes,  with  interest  and  costs. 
The  plaintiff  replied  by  denying  that  the  one  hundred  and 
fifty -five  bonds  were  deposited  with  him  solely  as  collateral 
security  for  the  payment  of  the  promissory  notes  described  in 
the  complaint,  and  alleged  that  the  one  hundred  and  twenty- 
five  Hoffman  House  bonds  had  come  into  his  possession  prior 
to  August  24th,  1891,  on  which  day  the  parties  entered  into  a 
written  contract,  dated  on  the  18th  day  of  August,  1891,  in 
which  it  was,  among  other  things,  agreed  that,  "  sixthly,  and 
as  security  for  these  guarantees,  for  a  loan  of  about  thirty-two 
thousand  dollars  and  for  any  obligation  of  said  Edward  S. 
Stokes  to  said  William  E.  D.  Stokes,  connected  with  said  Read, 
and  against  any  foreclosure  of  the  said  mortgage,  said  Edward  S. 
Stokes  has  deposited  with  William  E.  D.  Stokes  bonds  of  said 
Hoffman  House  to  the  par  value  of  $150,000." 

At  that  time  one  hundred  and  twentv-five  thousand  dollars 
of  the  Hoffman  House  bonds  had  been  deposited  with  William 
E.  D.  Stokes,  leaving  twenty-five  thousand  dollars  par  value 
of  said  bonds  to  be  thereafter  deposited. 

In  a  former  action  between  the  same  parties,  W.  E.  D. 
Stokes  demanded  judgment  that  Edward  S.  Stokes  specifically 
perform  the  contract  of  August  18th,  1891,  by  depositing  with 
him  twenty-five  thousand  dollars,  par  value  of  the  Hoffman 
House  Corporation  bonds,  in  addition  to  that  which  had  been 
theretofore  deposited  as  collateral  security  for  the  obligations 
undertaken  under  the  provisions  of  the  contract,  in  which 
action  it  was  found,  as  a  fact,  that,  prior  to  the  18th  of  August, 
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1891,  the  defendant  was  indebted  to  the  plaintiff  upon  four 
promissory  notes,  aggregating  thirty-two  thousand  dollars,  and 
that  lie  was  also  indirectly  liable  to  the  plaintiff  upon  a  note 
for  $10,000,  made  by  one  Cassius  II.  Read  and  indorsed  by  the 
defendant,  and  on  another  note  for  $15,000,  made  by  Cassius 
H.  Read,  and  guaranteed  by  the  defendant.  The  judgment 
roll  in  that  action  was  introduced  in  evidence  upon  the  trial 
of  this  action.  At  the  close  of  the  evidence  the  court  directed 
a  verdict  in  favor  of  the  plaintiff  for  $39,445.68. 

The  allegations  of  the  complaint  having  been  admitted  in 
the  answer,  the  only  issue  tendered  by  the  pleadings  was  as  to 
whether  the  bonds  were  held  as  collateral  security  for  any  other 
purpose  than  the  payment  of  the  notes  in  suit.  Upon  this 
issue  the  defendant  demanded,  and  was  given,  the  affimative. 
It  is  now  said  he  was  not  bound  to  prove  a  negative.  But 
there  was  no  other  issue,  and  on  that  he  had  demanded  the 
affirmative.  The  duty  then  devolved  upon  him  of  establish- 
ing his  defense  or  counterclaim.  The  tender  having  been 
made  by  him  upon  the  condition  that  the  plaintiff  should  sur- 
render the  bonds,  the  burden  rested  upon  the  defendant  of 
showing  that  the  bonds  were  held  as  collateral  security  for  the 
payment  of  the  notes  in  suit,  and  for  no  other  purpose. 

In  the  case  of  Lamb  v.  Camden  tfe  Amboy  li.  li.  cfe  T.  Co. 
(40  N.  Y.  271,  279)  Groveb,  J.,  in  delivering  the  opinion  of 
the  court,  said :  "  It  sometimes  occurs,  in  the  progress  of  a 
trial,  that  a  party  holding  the  affirmative  of  the  issue,  and 
consequently  bound  to  prove  it,  introduces  evidence,  which 
uncontradicted,  proves  the  fact  alleged  by  him.  It  has,  in 
such  cases,  frequently  been  said,  that  the  burden  of  proof  was 
changed  to  the  other  side ;  but  it  was  never  intended  thereby 
that  the  party  bound  to  prove  the  fact  was  relieved  from  this; 
and  that  the  other  party,  to  entitle  him  to  a  verdict,  was 
required  to  satisfy  the  jury  that  the  fact  was  not  as  alleged  by 
his  adversary.  In  such  cases,  the  party  holding  the  affirma- 
tive is  still  bound  to  satisfy  the  jury,  affirmatively,  of  the 
truth  of  the  fact  alleged  by  him,  or  he  is  not  entitled  to  a  ver- 
dict."   (See,  also,  IhUman  v.  Lazarus*  90  X.  Y.  672 ;  Claf- 
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* 
lin  v.  Meyer,  75  N.  Y.  260,  263 ;  Farmers'  Loan  and  Trust 

Co.  v.  Siefke,  144  N.  Y.  354,  359 ;  Whitlatch  v.  Fidelity  and 

Casualty  Co.,  149  N.  Y.  45.) 

The  defendant  took  the  stand  in  his  own  behalf  and  testi- 
fied that  "  when  the  first  three  notes  were  given,  I  deposited 
with  plaintiff,  as  collateral  thereto,  one  hundred  thousand  dol- 
lars of  the  Hoffman  House  Corporation  bonds  and  thirty 
thousand  dollars  of  the  United  Lines  Telegraph  bonds."  He 
also  testified  that  when  he  gave  the  other  note,  or  some  time 
between  May  and  August,  he  deposited  with  the  plaintiff 
twenty-five  thousand  dollars  of  the  Hoffman  House  bonds,  in 
addition  to  those  he  had  before  deposited,  so  that  the  plain- 
tiff had  one  hundred  and  twenty-five  thousand  dollars  of 
the  Hoffman  House  bonds  and  thirty  thousand  dollars  of  the 
United  Lines  Telegrah  bonds  as  against  these  loans.  It  will 
here  be  observed  that  the  defendant  has  neglected  to  state 
that  the  bonds  were  not  deposited  for  other  purposes  as  well 
as  for  the  loans  made. 

The  next  bit  of  evidence  introduced  was  the  contract 
between  the  plaintiff  and  the  defendant,  dated  the  18th  day 
of  August,  1891.  The  defendant  was  then  asked  the  follow- 
ing question  by  his  own  counsel :  "Were  those  one  hundred 
and  twenty-five  thousand  dollars  worth  of  bonds  deposited  by 
you  with  the  plaintiff  as  collateral  for  any  other  debt,  or  for 
any  other  purpose,  than  for  those  notes  and  whatever  is  stated 
in  this  agreement  ? "  The  witness  answered  :  "  I  would  like 
to  premise  my  answer  somewhat  by  explaining.  Those  bonds 
were  deposited,  as  I  previously  stated,  previous  to  the  agree- 
ment of  August  18th,  1891."  His  counsel  then  repeated  the 
question  and  he  answered :  "  I  allowed  them  to  remain  with 
the  plaintiff  for  that  purpose,  and  for  no  other  purpose." 
The  purpose  specified  in  the  question  was  for  the  notes  in  suit 
and  "  whatever  is  stated  in  the  agreement."  Upon  referring 
to  the  agreement  we  find  that  the  bonds  were  held  as  security, 
not  only  for  the  payment  of  the  notes,  but  for  any  obligation 
of  Edward  S.  Stokes  to  W.  E.  D.  Stokes,  connected  with  Read 
and  as  against  any  foreclosure  of  the  mortgage.     A6  we  have 
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already  seen,  the  defendant  was  liable  to  the  plaintiff  upon 
two  notes,  made  by  Cassius  H.  Read,  amounting  to  twenty- 
five  thousand  dollars,  which  had  been  indorsed  or  guaranteed 
by  the  defendant.  This  is  all  the  evidence  given  upon  the 
subject. 

We  think  the  defendant  failed  to  show  that  the  bonds  were 
held  by  the  plaintiff  as  collateral  for  the  payment  of  the  notes, 
mdfor  no  other  purpose,  and  that  he  consequently  failed  to 
establish  his  defense  or  counterclaim. 

It  was  contended  upon  the  argument  that  the  determination 
of  the  former  action  should  control  the  disposition  of  this 
case.  In  that  case,  as  we  have  seen,  specific  performance  of 
the  contract  was  sought,  which  required  Edward  S.  Stokes  to 
deliver  to  William  E.  D.  Stokes  an  additional  $25,000  par 
value  of  the  Hoffman  House  bonds  as  further  collateral 
security  for  the  obligations  mentioned  in  the  contract.  In 
that  case  it  appeared  that  one  of  the  chief  objects  which  the 
parties  sought  to  accomplish  was  the  purchase  of  the  Head 
stock,  so  that  the  parties,  William  and  Edward,  could  together 
be  the  owners  of  the  whole  stock  of  the  Hoffman  House  Cor- 
poration, and  as  such  owners  could  operate  the  Hoffman 
House  as  a  hotel.  After  the  contract  had  been  executed  it 
was  found  that  the  Read  stock  could  not  be  purchased,  and 
consequently  the  main  purpose  and  consideration  of  the  con- 
tract failed.  It  was  under  these  circumstances  that  we  refused 
to  compel  specific  performance.  {Stokes  v.  Stokes,  148  N.  Y. 
708.)  It  is  possible  that,  owing  to  the  failure  of  the  principal 
part  of  the  consideration  of  the  contract,  it  should  be  held  to 
be  abrogated  as  a  whole,  a  question  which  we  do  not  now 
determine ;  but  if  we  should  so  treat  the  contract,  it  would 
not  affect  the  question  under  consideration  in  this  case,  or 
relieve  the  defendant  of  the  burden  assumed  by  him  when  he 
attempted  to  prove  his  defense  or  counterclaim.  The  loans 
made  upon  the  notes  in  suit  and  the  obligations  of  the  defend- 
ant to  the  plaintiff,  incurred  by  indorsing  the  Read  notes  and 
the  deposit  of  the  Hoffman  House  bonds  as  collateral,  all  took 
place  before  the  agreement  was  made.     This  the  defendant 
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concedes  in  his  testimony,  and  the  only  question  with  reference 
thereto  is  as  to  whether  the  bonds  were  deposited  with  the 
plaintiff  as  collateral  security  for  the  defendant's  liability  upon 
the  Read  notes,  or  as  collateral  to  the  notes  in  suit  alone.  In 
determining  this  question  the  affirmative  was  with  the  defend- 
ant. As  we  have  seen,  he  has  failed  to  show  that  the  bonds 
were  delivered  to  the  plaintiff  as  collateral  security  for  the 
payment  of  the  notes  in  suit,  and  for  no  other  purpose.  The 
trial  court,  therefore,  properly  directed  a  verdict  against  him 
for  the  amount  conceded  to  be  due  upon  the  notes. 
The  judgment  should  be  affirmed,  with  costs. 

Martin,  J.  Three  opinions  having  already  been  written  in 
this  case  I  shall  content  myself  with  a  brief  statement  of  the 
reasons  which  lead  me  to  the  conclusion  that  the  judgment 
should  be  affirmed.  It  is  apparent  that  the  case  of  Stokes  v. 
Stokes  (148  N.  T.  708)  cannot  be  given  the  effect  claimed  for 
it  by  the  present  appellant  and  accorded  to  it  in  the  opinions 
which  favor  a  reversal.  The  only  question  actually  involved 
in  that  case  was  whether,  under  the  circumstances  proved, 
specific  performance  ought  to  be  decreed.  It  arose  upon  the 
then  defendant's  counterclaim  by  which  he  sought  to  com- 
pel the  plaintiff  in  that  action  to  specifically  perform  the 
contract  of  August  eighteenth  by  depositing  $^5,000  of 
bonds,  in  addition  to  the  $155,000  already  deposited  with 
him.  It  was  understood  by  the  parties,  when  they  entered 
into  that  contract,  that  William  could  probably  purchase  from 
Bead  his  stock  which  consisted  of  1,963  shares.  That,  he  was 
unable  to  do.  He  was  thus  relieved  from  the  investment  of 
a  large  amount  of  money  which  would  have  been  required 
for  the  purpose  if  he  had  been  able  to  make  the  contemplated 
purchase.  That  the  securities  which  he  held  were  abun- 
dantly sufficient  to  indemnify  him  against  any  liability,  actual 
or  contingent,  which  then  existed  by  reason  of  that  contract, 
was  obvious.  Under  those  circumstances,  this  court  held  that 
specific  performance  ought  not  to  be  decreed,  and  that  the 
General  Term  erred  in  reversing  the  judgment  of  the  Special 


590  Stokes  v.  Stokes.  [April, 


Opinion  per  Martin,  J.  [Vol.  155. 

Term,  which  dismissed  both  the  plaintiff's  complaint  and  the 
defendant's  counterclaim.  Obviously  this  was  upon  the  ground 
that  the  liability  of  William  -was  less  than  was  originally  con- 
templated, and,  hence,  did  not  require  the  deposit  of  any 
additional  security  to  completely  indemnify  him.  Under 
the  circumstances  the  discretion  which  rests  in  a  court  of 
equity  in  determining  whether  specific  performance  shall  be 
granted  or  withheld,  plainly  authorized  the  court  to  refuse 
the  decree  sought.  The  right  of  specific  performance  rests 
in  the  judicial  discretion  of  the  court,  and  may  be  granted  or 
withheld  upon  a  consideration  of  all  the  circumstances  and  in 
the  exercise  of  such  discretion.  (Seymour  v.  Delancey,  6 
Johns.  Ch.  222;  Margraf  \\  Muir,  57  N.  Y.  155  ;  Miles  v. 
Dover  Furnace  Iron  Co.,  125  N.  Y.  294,  207;  Gotthelf  v. 
Stranahan,  138  N.  Y.  345,  351 ;  McPherson  v.  Scliade,  149 
N.  Y.  16,  21 ;  Heller  v.  Cohen,  154  N.  Y.  299,  306.) 

It  is  a  well-established  principle  relating  to  this  subject  that 
specific  performance  will  never  be  decreed  where  it  would  be 
inequitable.  It  is  immaterial  whether  the  fact  that  it  is  inequi- 
table arises  from  the  provisions  of  the  contract,  or  from 
external  facts  or  circumstances  which  affect  the  situation  and 
relations  of  the  parties,  for  in  either  case  it  may  constitute  a 
sufficient  ground  for  a  court  of  equity  to  withhold  this  peculiar 
relief,  and  to  leave  the  parties  to  their  legal  remedy.  {Seymour 
v.  Delancy,  3  Cow.  445 ;  Clarke  v.  Rochester,  LockpoH  & 
N.  Falls  R.  R.  Co.,  18  Barb.  350 ;  Peters  v.  Delaplaine,  49 
N.  Y.  362 ;  Trustees  of  Columbia  College  v.  Thacher,  87  N. 
Y.  311,  317 ;  Murdfeldt  v.  IT.  Y,  W.  S.  <6  B.  R.  Co.,  102 
N.  Y.  703 ;  Day  v.  Hunt,  112  K  Y.  191,  195 ;  Conger  v. 
N.  Y,  IF.  S.  cfe  B.  R.  R.  Co.,  120  N.  Y.  29,  32;  Baily  v. 
De  Crespigny,  L.  R.  [4  Q.  B.]  180;  Shrewsbury  &  Birming- 
ham Railway  Co.  v.  London  &  N.  IF.  Railway  Co.,  4  DeG., 
M.  &  G.,  115;  6  House  of  Lords  Cases,  113;  Wedgwood  v. 
Adams,  6  Beav.  600 ;  8  id.  103.) 

In  reviewing  the  judgment  in  the  first  case,  the  General 
Term  was  not  justified  in  reversing  \t\  unless  it  appeared  that 
the  proof  so  clearly  preponderated  in  favor  of  a  conclusion 
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adverse  to  that  reached  by  the  trial  court  that  it  could  be 
6aid  with  reasonable  certainty  that  it  erred  in  its  conclusion. 
(Baird  v.  Mayor,  etc.,  96  N.  Y.  567;  Lowery  v.  Erskine, 
113  N.  Y.  52,  55 ;  Weber  v.  Bridgman,  113  N.  Y.  600,  607; 
Aldridge  v.  Aldridge,  120  N.  Y.  614,  617;  Devlin  v.  Green- 
wich Savings  Bk.,  125  X.  Y.  756  ;  P.  I.  Co.  v.  u  Ilopatcong" 
da  u  Musconetcong"  127  N.  Y.  212;  Barnard  v.  Gantz,  140 
K  Y.  253;  Cook  v.  iY.  Y.  E.  R.  R.  Co.,  144  X.  Y.  117; 
Bloom  v.  Nat.  Savings  dfc  Loan  Co.,  152  N.  Y.  119;  Foster 
v.  Bookwalter,  152  N.  Y.  168.)  There  was  no  abuse  of  the 
discretion  possessed  by  the  trial  court.  In  that  case,  as  it 
was  unnecessary,  it  would  have  been  clearly  inequitable  to 
require  the  defendant  to  deposit  the  additional  $25,000  in 
bonds,  and,  hence,  the  trial  court  was  justified  in  dismissing 
the  counterclaim,  and  the  General  Term  was  not  authorized 
to  reverse  its  determination.  Therefore,  this  court  properly 
reversed  the  decision  of  the  General  Term  and  directed  judg- 
ment absolute  for  the  defendant. 

Thus,  it  is  seen  that  the  decision  of  this  court  in  that  case 
did  not  involve  the  validity  or  effect  of  the  agreement  between 
the  parties,  but  only  whether,  under  the  circumstances  proved, 
Edward  should  be  required  to  specifically  perform  it  by  depos- 
iting the  additional  $25,000  of  bonds.  Whether  the  bonds  in 
the  possession  of  William  might  be  held  by  him  as  collateral 
security  for  the  purposes  mentioned  in  the  contract  of  August 
eighteenth,  was  not  involved,  and,  therefore,  the  judgment  in 
that  case  has  no  bearing  upon  the  question  now  before  us.  It 
neither  constituted  an  estoppel  to  the  plaintiff's  claim  that  he 
was  entitled  to  hold  the  bonds  in  his  hands  for  the  liabilities 
mentioned  in  the  agreement,  nor  was  it  proper  evidence  upon 
that  subject.  The  rule  in  relation  to  the  estoppel  of  judg- 
ments, as  announced  by  Lord  Chief  Justice  De  Grey  in  the 
Ducliess  of  Kingston  s  case,  was  indorsed  by  this  court  in 
Stannard  v.  Hahbell  (123  N.  Y.  520,  528).  It  is  as  follows: 
"  That  neither  the  judgment  of  a  concurrent  or  exclusive  jur- 
isdiction is  evidence  of  any  matter  which  came  collaterally  in 
question,  though  within  the  jurisdiction,  nor  of  any  matter 
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incidentally  cognizable,  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment."  It  was  said  by  this  court  in 
the  Stannard  case  that  that  rule  had  been  uniformly  accepted 
by  the  courts  as  an  accurate  statement  of  the  law,  and  it  was 
there  held  that  where  an  estoppel  is  claimed  in  respect  to 
some  fact  involved  in  a  former  action,  it  is  only  material,  rele- 
vant and  necessary  facts  decided  in  the  former  action  that  are 
conclusive  in  a  second,  and  that  a  judgment  does  not  operate 
as  an  estoppel  as  to  immaterial  or  unessential  facts,  even 
though  put  in  issue  by  the  pleadings  and  directly  decided. 
(Campbell  v.  Consalus,  25  N.  Y.  613 ;  People  ex  rel.  v.  John- 
son, 38  N.  Y.  63 ;  Woodgate  v.  Fleet,  44  N.  Y.  1 ;  Sweet  v. 
Tuttle,  14  N.  Y.  465.)  Again,  in  Springer  v.  Bien  (128  N. 
Y.  99)  it  was  held  that,  although  a  judgment  had  been  entered 
in  a  former  action,  it  did  not  prevent  the  relitigation  of  a  fact 
litigated  and  found  in  such  action,  which  was  irrelevant  to  the 
issues  therein,  and  did  not  enter  into,  and  was  not  involved  in, 
the  final  judgment.  A  judgment  does  not  operate  as  an  estop- 
pel in  a  subsequent  action  between  the  parties,  except  as  to 
such  facts  as  are  litigated  and  decided,  and  which  have  such  a 
relation  to  the  issue  that  their  determination  was  necessary  to 
the  determination  of  that  issue.  (House  v.  Lockwood,  137  N. 
Y.  259.) 

As  we  have  seen  in  the  trial  of  the  former  action,  the  only 
issue  was  whether,  under  the  circumstances,  specific  perform- 
ance should  be  decreed.  Whether  the  securities  already  in 
the  possession  of  William  might  be  held  by  him  as  security 
for  the  liabilities  mentioned  in  the  agreement,  was  not  at  all 
material,  or  in  any  way  necessary  to  the  determination  of  that 
issue.  It  was  not  a  relevant  or  necessary  fact  to  be  decided  in 
that  case.  The  decision  of  the  court  was  only  to  the  effect 
that  as  William  was  abundantly  secured  against  loss  by  reason 
of  any  liability  of  Edward,  direct  or  contingent,  it  would  be 
inequitable  to  compel  the  latter  to  deposit  the  additional 
security  provided  for  by  the  contract,  and,  hence,  the  court 
would  not  accord  to  him  the  peculiar  relief  of  specific  per- 
formance, but  leave  the  parties  to  their  legal  remedy.     Hence, 
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it  follows  that  the  question  whether  William  is  entitled  to  hold 
the  bonds  in  his  possession  as  collateral  security  for  the  per- 
formance of  the  provisions  of  the  contract,  is  an  open  one  and 
not  controlled  by  the  decision  in  that  case. 

As  the  judgment  in  the  former  action  between  the  parties 
was  not  conclusive  against  the  right  of  William  to  hold  the 
bonds  remaining  in  his  hands  as  security  for  all  the  claims  pro- 
vided for  in  the  agreement  of  August  eighteenth,  I  think  they 
may  be  held  for  all  the  guaranties  contained  in  that  agreement, 
for  the  loan  of  the  $32,000,  for  any  obligation  of  the  defend- 
ant connected  with  Head,  including  the  two  notes  made  by 
Head  and  indorsed  or  guaranteed  by  the  defendant,  amount- 
ing to  $25,000,  as  well  as  against  any  foreclosure  of  the  mort- 
gage mentioned  therein.  That  contract  was  not  so  far  entire 
that  the  purchase  of  all  of  Read's  nineteen  hundred  and  sixty- 
three  shares  of  stock  by  William  was  a  condition  precedent  to 
the  enforcement  of  the  rights  conferred  upon  him  by  the  pro- 
visions of  that  agreement.  Indeed,  it  is  manifest  from  the 
contract  itself  that  the  parties  contemplated  the  situation 
which  actually  arose  as  to  the  inability  of  William  to  purchase 
all  the  shares  owned  by  Read.  This  is  shown  by  the  portion 
which  states  that  he  is  about  to  purchase  of  Read  the  remain- 
der of  his  6tock,  or  a  portion  thereof,  with  the  intent  that  the 
parties  may  be  the  owners  of  the  whole,  and  by  the  further 
provision  that  William  was  to  sell  and  transfer  to  Edward,  at 
the  price  paid,  one-half  of  the  whole,  or  of  such  portion  of 
the  1,963  shares  as  he  might  purchase  from  Read.  Thus,  the 
contract  clearly  shows  that  the  parties  intended  that  William 
should  purchase  the  entire  stock  held  by  Read  if  it  could  be 
done,  when  the  parties  would  together  be  the  owners'  of  the 
whole,  but  that  he  might  be  able  to  purchase  only  a  portion 
was  contemplated,  as  is  plainly  evinced  by  the  language 
employed. 

The  consideration  for  the  contract  of  August  eighteenth 
was  the  mutual  covenants  and  agreements  of  the  parties.  The 
provisions  to  be  kept  or  performed  by  William  have  been 
performed  by  him,  except  so  far  as  he  has  been  unable  to  pur- 
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chase  all  of  the  1,963  shares  of  stock  then  owned  by  Read. 
He  purchased  all  Bead  would  sell.  He  could  do  no  more.  As 
we  have  already  seen,  the  probable  impossibility  of  purchas- 
ing all  of  this  stock  was  understood  by  the  parties  when  the 
agreement  was  made.  But  there  was  no  provision  that,  in 
that  event,  the  contract  should  become  invalid  or  inoperative, 
or  that  it  should  not  bind  the  parties  as  to  its  other  provisions 
which  coulfl  be  performed.  To  say  that  there  was  a  failure 
of  the  consideration  for  this  contract  is  not,  I  think,  correct. 
Nor  do  I  understand  that  this  court  intended  to  hold  that 
there  was  such  a  failure  of  the  consideration  as  to  render  the 
contract  inoperative.  I  think  the  condition  which  ultimately 
existed  was  not  only  contemplated  by  the  parties,  but  that  they 
intended  that  in  case  of  the  inability  of  William  to  purchase 
the  Read,  stock,  the  remainder  of  the  contract  should  continue 
in  force.  This  seems  manifest  from  the  provisions  and  pur- 
pose of  the  agreement,  which  was  to  carry  on  the  business  of 
managing  the  hotel,  restaurant  and  cafe  connected  with  the 
Hoffman  House,  and  for  the  management  of  the  business  of 
the  corporation,  as  well  as  from  the  provision  showing  that  the 
possibility  of  his  being  unable  to  purchase  the  whole  of  the 
Read  stock  was  contemplated  when  the  agreement  was  made. 
It  must  be  admitted,  however,  that,  in  the  opinion  in  the 
first  case,  the  judge  writing  took  a  somewhat  different  view  of 
the  provision  as  to  the  purchase  of  the  Read  stock.  But  the 
consideration  of  that  question  was  merely  incidental,  and  not 
at  all  important  or  material  in  determining  the  issue  there  pre- 
sented, which  was  plainly  stated  by  the  learned  judge  as  fol- 
lows :  "  Ought  specific  performance,  under  the  circumstances, 
to  be  now  decreed  ? "  A  majority  of  the  court  was  of  the 
opinion  that  it  ought  not,  and  that  was  the  sole  question  decided. 
As  was  said  by  Yann,  J.,  in  Colonial  City  T.  Co.  v.  Kingston 
City  It.  Ii.  Co.  (154  N.  Y.  495) :  "  It  was  not  our  intention  to 
decide  any  case  but  the  one  before  us.  *  *  *  If ,  as  sometimes 
happens,  broader  statements  were  made  by  way  of  argument 
or  otherwise  than  were  essential  to  the  decision  of  the  ques- 
tions presented,  they  are  the  dicta  of  the  writer  of  the  opinion 
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and  not  the  decision  of  the  court.  A  judicial  opinion,  like 
evidence,  is  only  binding  so  far  as  it  is  relevant,  and  when  it 
wanders  from  the  point  at  issue  it  no  longer  lias  force  as  an 
official  utterance."  It  seems  to  me  that  the  only  question 
decided  in  the  former  case  was  whether  specific  performance 
should  be  decreed,  and  that  the  question  now  before  this  court 
was  not  involved  in  that  case.  Hence,  while  I  concur  in  the 
opinion  of  my  brother  Haight,  I  am  also  of  the  opinion 
that,  under  the  agreement  between  the  parties,  the  plaintiff 
was  entitled  to  hold  the  bonds  in  question  to  secure  all  the 
guaranties  and  obligations  mentioned  in  its  sixth  paragraph, 
that  the  tender  by  Edward  was,  consequently,  insufficient,  and 
that  the  judgment  appealed  from  should  be  affirmed. 

Parker,  Ch.  J.  (dissenting).  The  defendant,  about  May 
1st,  1891,  gave  to  the  plaintiff  bonds  of  the  Hoffman  House 
Association  of  the  par  value  of  $125,000,  and  of  the  United 
Lines  Telegraph  Company  of  the  par  value  of  $30,000,  as 
security  for  the  payment  of  the  notes  in  suit.  Thereafter 
the  parties  entered  into  a  written  agreement  which  provided 
that  the  plaintiff  should  hold  the  first-mentioned  bonds  as 
security  for  the  payment  of  such  notes  and  of  two  other 
notes,  upon  which  the  defendant  was  an  indorser,  and  as  an 
assurance  of  the  performance  of  certain  guaranties  by  the 
defendant.  This  latter  contract  is  dated  August  18th,  1891, 
and  was  considered  by  this  court  in  Stokes  v.  Stokes  (148  N. 
Y.  708),  it  being  decided  that  William  E.  D.  Stokes  was  not 
entitled  to  specific  performance  thereof,  because  of  a  failure 
of  performance  on  his  part.  This  action  was  brought  to 
enforce  collection  of  the  notes,  for  which  the  bonds  were  first 
pledged,  and  the  defendant,  shortly  after  its  commencement, 
tendered  to  the  plaintiff  $37,500,  being  the  amount  due  on 
said  notes  with  interest  and  costs  to  that  date,  upon  condition 
that  the  plaintiff  should  surrender  to  the  defendant  such 
bonds.  The  plaintiff  refused  to  accept  the  tender.  There- 
upon the  defendant  answered,  alleging  the  tender  as  a  defense 
and  also  alleging,  by  way  of  counterclaim,  that  the  refusal  of 
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the  plaintiff  to  accept  the  tender  constituted  a  conversion  of 
the  bonds  to  his  own  use.  The  plaintiff,  in  his  reply,  denied 
that  the  securities  described  in  the  answer  were  deposited 
with,  accepted  and  held  by  the  plaintiff  solely  as  collateral 
security  for  the  promissory  notes  described  in  the  complaint 
and  answer,  and  further  averred  as  follows :  "  Plaintiff  alleges 
as  to  the  $125,000  of  the  Hoffman  House  bonds,  that  after 
the  same  had  come  into  the  possession  of  plaintiff  and  on  or 
about  August  24,  1891,  a  certain  contract  or  agreement  in 
writing  and  under  seal  bearing  date  August  18,  1891,  was 
made,  executed  and  delivered  by  and  between  the  plaintiff 
and  defendant,  the  original  whereof  plaintiff  offers  to  pro- 
duce and  prove  upon  the  trial  of  this  action.  That  in  part 
performance  of  said  contract,  dated  August  18,  1891,  and  for 
the  purposes  therein  recited,  and  as  set  forth  in  that  paragraph 
thereof  marked  "  Sixthly,"  which  provides :  "  Sixthly.  And 
as  security  for  these  guaranties,  for  a  loan  of  about  $32,000, 
and  for  any  obligation  of  said  Edward  S.  Stoke6  to  said 
William  E.  D.  Stokes,  connected  with  said  Head,  and  against 
any  foreclosure  of  the  said  mortgage,  said  Edward  S.  Stokes  has 
deposited  with  William  E.  D.  Stokes  bonds  of  said  Hoffman 
House  to  the  par  value  of  $150,000."  The  said  $125,000  of 
Hoffman  House  bonds,  and  no  more  and  none  other  thereof, 
were  deposited  with  and  are  still  held  by  plaintiff. 

There  is  no  mistaking  the  issue  made  by  the  pleadings.  The 
plaintiff  asserted  the  right  to  hold  the  bonds,  under  the  agree- 
ment of  August  18th,  as  security  for  all  of  the  purposes 
described  in  paragraph  "  Sixthly,"  while  the  defendant  denied 
the  existence  of  any  such  right.  But  the  learned  counsel  for  the 
respondent  has  on  this  review  discovered  a  new  issue,  one  not 
suggested  by  the  pleadings,  but  born  of  the  emergency  created 
by  the  recent  decision  of  this  court  holding  that  this  defend- 
ant could  not  be  compelled  to  deposit  the  $25,000  of  Hoffman 
House  bonds,  which  was  necessary  to  bring  the  total  amount 
of  the  deposit  up  to  $150,000,  as  provided  in  the  paragraph  of 
the  agreement  marked  u  Sixthly."  Apparently  appreciating 
the  difficulty  of  persuading  the  court  that  a  contract  without 
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sufficient  consideration  to  support  William  E.  D.  Stokes'  claim 
that  he  was  entitled  to  have  put  in  his  possession  the  $25,000 
of  Hoffman  House  bonds  not  yet  delivered,  nevertheless  had 
sufficient  consideration  to  support  William  E.  D.  Stokes'  claim 
of  right  to  hold  the  bonds  actually  in  his  possession  under  the 
very  same  agreement,  and  for  all  the  purposes  recited  therein, 
counsel  urges  that  the  decision  of  the  trial  court  may  be 
upheld,  because  of  what  he  asserts  to  be  the  failure  of  the 
defendant  to  prove  that  the  bonds  were  not  in  the  first  instance 
pledged  for  other  purposes  than  the  notes  of  the  defendant. 
Nothing  of  the  kind  was  suggested  by  the  pleadings.  The 
defendant  offered  no  testimony  tending  in  that  direction.  No 
inquiry  was  made  of  the  defendant  on  cross-examination  that 
even  suggested  that  counsel  entertained  such  an  idea.  There  is 
not  a  hint  of  it  anywhere  in  the  record,  and,  with  the  issue 
well  defined,  it  would  be  strange  indeed  if  the  defendant's 
rights  could  be  cut  off  by  a  failure  to  negative  every  other 
possible  purpose  for  which  the  bonds  could  have  been  made 
use  of  as  collateral.  But  assuming  that  it  was  incumbent 
upon  the  defendant  to  establish  that,  aside  from  the  written 
agreement  of  August  18th,  the  bonds  were  deposited  with  the 
plaintiff  as  collateral  security  for  the  notes  of  which  the 
defendant  was  the  maker,  and  of  those  notes  only,  he  has  met 
that  burden  fully,  as  will  presently  be  made  to  appear. 

The  defendant  was  the  only  witness  sworn,  and  he  testified 
that  the  $30,000  of  United  Lines  Telegraph  bonds  and 
§100,000  of  Hoffman  House  bonds  were  deposited  with  the 
plaintiff  on  or  about  May  1st,  when  three  notes  aggregating 
#82,300  in  all  were  made  by  the  defendant  and  delivered  to 
the  plaintiff,  and  that  subsequently  between  the  first  of  May 
and  the  first  of  August,  the  defendant,  expecting  to  borrow 
$4,000  more  of  the  plaintiff,  made  a  further  deposit  of  $25,000 
of  Hoffman  House  bonds  as  collateral,  so  that  plaintiff  then 
held  $125,000  of  Hoffman  House  bonds.  The  defendant 
further  testified  as  follows :  "  I  mean  the  plaintiff  had 
$125,000  of  the  Hoffman  House  bonds  and  $30,000  of  United 
Lines  Telegraph  bonds  as   against   these   loans."     Not  "as 
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against "  failure  to  perform  guaranties  nor  "  as  against "  the 
loans  of  other  people,  but  " as  against  these  loans"  referring 
to  those  already  fully  described.  But  defendant's  counsel  did 
not  stop  there.  The  agreement  of  August  18th,  1891,  was 
then  shown  witness,  who  was  asked  this  question  :  "  Q.  Were 
these  $125,000  worth  of  bonds  deposited  by  you  with  the 
plaintiff  as  collateral  for  any  other  debt  or  for  any  other  pur- 
pose than  for  those  notes  and  whatever  is  stated  in  this  agree- 
ment? A.  I  would  like  to  premise  my  answer  somewhat  by 
explaining.  These  bonds  were  deposited,  as  I  previously 
stated,  previous  to  the  agreement  of  August  18th,  1891.  Q. 
Were  these  $125,000  worth  of  bonds  deposited  by  you  with 
the  plaintiff  as  collateral  for  any  other  debt  or  for  any  other 
purpose  than  for  these  four  notes,  and  whatever  is  stated  in 
this  agreement  ?  A.  I  allowed  them  to  remain  with  the  plain- 
tiff for  that  purpose  and  for  no  other  purpose." 

There  can  be  no  mistake  about  this  testimony  nor  the  object 
of  it.  Its  purpose  was  to  negative  any  possible  claim  that 
there  was  any  other  agreement  of  pledge  than  the  one  which 
he  had  described  and  the  written  agreement  of  August  18th, 
to  which  his  attention  was  called.  The  judgment  roll  in  the 
action  of  Edward  S.  Stokes  v.  William  E.  D.  Stokes  was 
offered  in  evidence,  and  a  perusal  of  the  judgment  only  served 
to  support  the  assertion  of  the  plaintiff  that  the  first  and  only 
agreement  prior  to  the  written  agreement  of  August  18th,  by 
which  the  Hoffman  House  bonds  and  the  United  Lines  Tele- 
graph bonds  were  deposited  with  this  plaintiff  as  collateral, 
was  the  agreement  of  May  1st,  'when  the  notes  were  made. 
There  was  apparently  no  more  dispute  about  this  question  on 
that  trial  than  on  this.  The  plaintiff  in  that  suit  asked  the 
court  to  find :  "  Third,  to  secure  the  notes  for  $32,000  the 
plaintiff  had  with  other  securities  deposited  with  the  defend- 
ant in  pledge  $125,000  of  bonds  of  the  Hoffman  House  Cor- 
poration secured  by  a  mortgage  on  the  property  of  the  said 
corporation.  Defendant  held  no  collateral  security  from  the 
plaintiff  to  protect  the  $10,000  or  the  $15,000  notes  made  by 
6aid  Kead  and  indorsed  and  guaranteed  by  the  defendant  as 
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aforesaid."  The  defendant  requested  the  court  to  find  on 
that  subject  as  follows :  "  Second,  on  and  prior  to  the  9th  day 
of  July,  1891,  plaintiff  was  indebted  to  defendant  in  the  sum 
of  $36,300,  which  indebtedness  was  represented  by  four 
promissory  notes  made  by  the  plaintiff,  payable  to  the  order 
of  defendant  on  the  dates  and  in  the  amounts  as  follows :  A 
note  in  the  sum  of  $12,300,  dated  May  1st,  1891,  payable  four 
months  thereafter ;  a  note  in  the  sum  of  $10,000,  dated  May 
1st,  1891,  payable  four  months  thereafter ;  a  note  in  the  sum 
of  $10,000,  dated  May  1st,  1891,  payable  four  months  there- 
after ;  a  note  in  the  sum  of  $4,000,  dated  the  14th  day  of 
August,  1891,  payable  three  months  thereafter.  On  or  about 
the  10th  day  of  July,  1891,  there  was  paid  on  account  of  the 
indebtedness  represented  by  said  notes  the  sum  of  $2,000, 
leaving  a  balance  of  $34,300,  with  interest  still  due  and  owing 
the  plaintiff.  Third,  as  collateral  security  for  the  payment  of 
the  aforesaid  indebtedness  plaintiff  delivered  to  the  defend- 
ant 125  six  per  cent  first  mortgage  bonds  of  a  corporation, 
organized  under  the  laws  of  the  state  of  New  Jersey,  known 
as  the  Hoffman  House,  of  the  par  value  of  $125,000,  and  30 
bonds  of  the  corporation,  The  United  Lines  Telegraph  Com- 
pany, of  the  par  value  of  $30,000,  all  of  which  securities  are 
still  in  the  possession  of  the  defendant."  Thus  it  appears  that 
the  connsel  for  the  plaintiff  and  the  counsel  for  the  defendant 
each  requested  the  court  to  find  that  the  original  deposit  of 
these  bonds  was  for  the  security  of  the  defendant's  notes  and 
for  no  other  purpose. 

An  examination  of  both  the  majority  and  minority  opinions 
of  this  court,  when  the  case  was  on  review  (148  N.  Y.  708), 
shows  that  there  was  no  mistake  in  the  minds  of  this  court 
about  the  situation  and  that  it  was  then  understood  here,  as 
counsel  for  both  parties  and  the  court  had  understood  it  below, 
that  these  bonds  were  put  up  as  collateral  for  the  promissory 
notes  made  by  this  defendant,  and  for  no  other  purpose,  in 
the  first  instance,  and  that  there  was  no  other  modification  of 
the  terms  of  the  original  pledge,  except  such  as  was  made  by 
the  written  agreement  of  August  18th. 
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It  is  needless  to  pursue  this  subject  further,  for  it  is  appa- 
rent that  only  one  finding  on  this  evidence  was  possible,  viz. : 
That  the  plaintiff  never  acquired  the  right  to  hold  these  bonds 
as  collateral  security  for  the  payment  of  any  other  indebted- 
ness than  the  defendant's  notes,  nor  for  any  other  purpose, 
except  as  provided  by  the  written  agreement  of  August  18th. 

I  have  so  far  omitted  reference  to  the  contention  that  the 
sixth  paragraph  of  the  agreement,  quoted  above,  is  evidence 
of  a  prior  agreement ;  that  the  form  of  it  is  not  one  of  pres- 
ent agreement,  but  a  recital  of  a  past  agreement,  because  it 
states  that,  "as  security  for  these  guaranties,  for  a  loan  of 
about  $32,000,  and  for  any  obligations  of  said  Edward  S. 
Stokes  with  said  William  E.  D.  Stokes,  connected  with  said 
Read,  and  against  any  foreclosure  of  the  said  mortgage,  said 
Edward  S.  Stokes  has  deposited  with  William  E.  D.  Stokes 
bonds  of  said  Hoffman  House  to  the  par  value  of  $150,000." 

When  we  read  this  clause  in  connection  with  the  rest  of  the 
agreement,  having  in  mind  the  fact  that  $125,000  of  the 
$150,000  bonds  referred  to  had  been  deposited  some  months 
prior  as  collateral  security  for  this  defendant's  notes,  we  neces- 
sarily reach  the  conclusion  that  it  forms  a  part  of  a  present 
agreement,  and  that  the  contention  that  it  should  be  treated 
as  a  recital  of  a  prior  transaction  is  without  foundation. 
Indeed,  that  question  was  passed  upon  necessarily  in  this  court 
in  Stokes  v.  Stokes,  {supra\  when  the  court  held  that,  by  rea- 
son of  the  failure  of  William  E.  D.  Stokes  to  perform  his 
part  of  the  agreement,  Edward  S.  Stokes  could  not  be  com- 
pelled to  deposit  the  $25,000  in  bonds  required  to  make  the 
amount  $150,000,  as  provided  in  the  agreement.  It  could 
not,  of  course,  have  been  so  held  were  it  the  fact  that  paragraph 
"sixthly  "  was  but  the  recital  of  a  prior  agreement.  But  we 
need  not  stop  to  discuss  this  proposition  seriously,  for  the 
plaintiff,  in  his  reply,  alleges  that  the  said  $125,000  of  Hoff- 
man House  bonds  were  deposited  with  and  are  still  held  by 
plaintiff  in  part  performance  of  the  contract  of  August  18, 
1801,  and  for  the  purposes  therein  recited  and  as  set  forth  in 
paragraph  "  sixthly,"  and  further  alleges  that  the  defendant 
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lias  neglected  and  refused  to  deposit  with  the  plaintiff  $25,000 
additional  Hoffman  House  bonds  as  required  by  said  agreement. 

We  are  thus  brought  to  the  real  question  of  the  case,  or 
rather  to  what  was  a  substantial  question  prior  to  the  decision 
of  this  court  holding  the  agreement  was  without  consideration, 
and  that  is,  whether  the  plaintiff  has  the  right  to  hold  these 
bonds,  under  the  written  agreement  of  August  18th,  as  col- 
lateral for  the  Read  notes  and  as  collateral  for  the  guaranties 
of  Stokes  against  all  claims  against  the  Hoffman  House  by  C 
H.  Read  &  Company,  or  John  W.  Mackey,  or  any  other  per- 
son, as  the  creditors  of  the  said  C.  H.  Read  &  Company,  as 
well  as  against  any  foreclosure  of  the  Hoffman  House  mort- 
gage ;  for  it  is  very  plain  that,  if  the  plaintiff  is  entitled  to 
hold  the  bonds  under  this  agreement  for  any  purpose,  he  is 
entitled  to  hold  them  for  all  the  purposes  I  have  mentioned  ; 
to  hold  them  until  the  plaintiff  has  made  good  every  guar- 
anty contained  in  that  agreement. 

Unquestionably  the  agreement  covered  these  bonds,  and  if 
plaintiff  had  performed  the  agreement  on  his  part  he  would 
be  entitled  to  hold  them  to  assure  performance  on  the  part  of 
the  defendant. 

But  it  was  the  defendant's  contention  that  plaintiff  failed  to 
carry  out  his  part  of  the  agreement,  and  by  reason  thereof 
there  was  a  failure  of  consideration,  so  that  the  agreement 
ceased  to  be  binding  upon  this  defendant  long  prior  to  the 
commencement  of  this  action.  The  evidence  relied  upon  to 
support  this  contention  consists  of  the  judgment  roll  in  the 
action  of  Edward  S.  Stokes  v.  William  E.  D.  Stokes,  which 
was  put  in  evidence  on  the  trial.  This  judgment  was  not 
pleaded  in  bar,  as  indeed  it  could  not  have  been,  for  it  is  not 
a  bar  to  an  action  on  the  notes  ;  but  it  is  insisted  that  it  con- 
tains an  adjudication  between  these  parties  that  the  plaintiff 
failed  to  perform  the  consideration  of  the  agreement  which  he 
now  invokes  for  his  protection,  and  that  such  adjudication  is 
conclusive  evidence  of  the  fact  adjudged.  The  general  rule 
on  this  subject  is  well  known  to  be  that  a  former  judgment 
of  the  same  court,  or  of  a  court  of  competent  jurisdiction, 
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directly  upon  the  point  in  issue,  is,  as  a  plea,  a  bar,  or  as  evi- 
dence, conclusive  between  the  same  parties  or  those  claiming 
under  them,  upon  the  6ame  matter,  directly  in  question,  in  a 
subsequent  action  or  proceeding.  This  has  been  the  rule  cer- 
tainly since  the  Duchess  of  Kingston! s  Case  (11  State  Trials, 
261).  (See  Gardner  v.  Buckbee,  3  Cowen,  120 ;  Clemens  v. 
Clemens,  37  N.  Y.  73;  Embury  v.  Conner,  3  K  Y.  511; 
Gall  v.  Gall,  17  App.  Div.  312;  Harris  v.  Harris,  36  Barb. 
88;  White  v.  Coatsworth,  6  N.  Y.  137;  Stowell  v.  Chamber- 
lain, 60  N.  Y.  276.) 

The  judgment  roll  was  in  an  action  between  the  same 
parties.  It  was  about  the  same  matter,  for  it  involved  the 
right  of  W.  E.  D.  Stokes  to  compel  the  delivery  to  him  of 
$25,000  of  the  $150,000  of  bonds  provided  for  by  the  agree- 
ment. It  was  directly  in  question ;  indeed  there  was  no  other 
question,  for  the  defendant  in  his  answer,  as  a  counterclaim, 
pleaded  that  E.  S.  Stokes  had  failed  to  deposit  $25,000  of  the 
$150,000  of  the  Hoffman  House  bonds  as  security,  pursuant 
to  the  provisions  of  the  6aid  agreement,  and  demanded  judg- 
ment for  the  deposit  of  such  additional  bonds,  or  the  payment 
of  their  equivalent  in  value.  To  this  counterclaim  the  plain- 
tiff, E.  S.  Stokes,  made  reply  denying  that  the  defendant  was 
entitled  to  hold  the  $150,000  of  bonds  under  the  said  agree- 
ment, and  alleging  that  he  had  failed  to  carry  out  his  part  of 
the  contract.  The  case  coming^n  for  trial,  the  plaintiff  con- 
sented that  the  complaint  should  be  dismissed,  but  the  defend- 
ant insisted  upon  his  right  to  establish  his  counterclaim,  and 
thereupon  was  litigated  the  question  relating  to  the  considera- 
tion of  the  agreement  and  the  right  of  Win.  E.  D.  Stokes  to 
enforce  its  performance.  Not  only  does  it  appear  from  the 
requests  to  find  by  counsel  for  both  parties,  but  also  by  the 
findings  actually  made  by  the  court,  that  the  matter  in  con- 
troversy related  to  the  consideration  of  the  agreement  and  the 
right  of  Wm.  E.  D.  Stokes  to  insist  upon  performance  there- 
under by  Edward  S.  Stokes.  The  conclusion  of  law,  as  found 
by  the  court,  was  to  the  effect  that  it  was  the  intent  of  the 
parties  that  Wiy.  E.  D.  Stokes  should  purchase  of  Read  the 
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whole  of  the  1,963  shares,  or  such  portion  thereof  as  the  plain- 
tiff should  not  buy  ;  and  as  the  defendant  had  failed  to  make 
such  purchase,  within  a  reasonable  time,  and  on  account  of  the 
refusal  of  Read  to  sell  could  not  make  it,  he  was  not  entitled 
to  enforce  the  contract.  Upon  this  decision  judgment  waa 
entered,  from  which  we  extract  the  following :  "  Adjudged 
that  the  cause  of  action,  set  forth  in  the  defendant's  counter- 
claim, be  dismissed  upon  the  merits,  without  costs.  *  *  * 
It  i6  further  adjudged  that  the  construction  of  the  contract  of 
August  18,  1891,  is  that  the  understanding  of  the  parties  was 
that  the  defendant  should  purchase  of  Read  the  whole  of  his 
1,963  shares  of  stock,  or  such  portion  thereof  as  should  be  suf- 
ficient to  make  the  parties  to  said  contract  the  sole  owners  of 
the  whole  of  the  stock  of  the  Hoffman  House.  In  other 
words,  the  defendant  was  to  buy  the  whole  of  the  stock  or 
such  portion  thereof  as  the  plaintiff  should  not  buy.  It  is 
further  adjudged  that  the  defendant,  not  having  purchased 
the  said  stock  of  Read  within  a  reasonable  time  from  such 
contract,  and  the  proof  being  that  he  has  been  unable  to  pur- 
chase, by  reason  of  the  refusal  of  Read  to  6ell,  the  contract 
cannot  he  enforced  against  the  plaintiff." 

Surely  it  is  unnecessary  to  argue  that  the  question  there 
passed  upon  by  the  court  was  the  precise  question  involved  in 
this  case.  The  only  difference  between  the  two  cases  is  that 
in  that  case  we  had  $25,000  of  the  $150,000  involved,  while 
in  this  one  $125,000  of  the  amount  agreed  upon  is  involved. 
One  amount  of  bonds  was  larger  than  the  other,  but  each 
formed  a  part  of  the  agreed  deposit  of  $150,000  of  bonds. 
The  consideration  was  not  susceptible  of  apportionment.  The 
contemplated  purchase  of  the  Read  6tock  was  as  much  the 
consideration  for  the  defendant's  consent  that  the  $125,000, 
already  deposited,  should  be  held  as  security  under  the  agree- 
ment, as  was  his  promise  to  deposit  the  additional  §25,000  of 
bonds.  If  Edward  S.  Stokes  had  not  deposited  any  portion 
of  the  $150,000  of  bonds,  the  court  would  have  refused  to 
compel  their  delivery  because  of  the  failure  of  Wm.  E.  D. 
Stokes  to  perform  his  part  of  the  contract.     The  fact  that 
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Wm.  E.  D.  Stokes  had  possession  of  a  portion  of  the  consid- 
eration, under  a  prior  contract,  does  not  at  all  affect  the  situa- 
tion. So  far  as  this  agreement  is  concerned,  all  of  the  bonds 
were  in  like  condition.  The  agreement  was  indivisible,  and 
"Win.  E.  D.  Stokes  was  as  much  entitled  tinder  it  to  the 
$25,000  in  bonds  as  to  the  $125,000.  But  all  the  court  could 
do,  in  the  first  case,  was  to  adjudge  that  there  was  a  failure  of 
consideration,  and  deny  to  Wm.  E.  D.  Stokes  his  claim  of 
right  to  a  specific  performance  of  the  contract  as  to  the 
$25,000  of  bonds  which  had  not  been  delivered.  It  could 
not  adjudge  that  the  plaintiff  was  entitled  to  have  delivered 
to  him  the  $125,000  of  bonds  for  Wm.  E.  D.  Stokes  hell  them, 
as  we  have  observed,  under  another  agreement,  and  as  collat- 
eral security  for  the  notes  which  are  involved  in  this  litiga- 
tion. All  that  it  could  do  was  to  adjudge,  in  effect,  that  by 
reason  of  the  failure  of  Wm.  E.  D.  Stokes  to  perform  his 
part  of  the  agreement,  there  was  a  failure  of  the  considera- 
tion, and,  hence,  he  was  not  entitled  to  require  Edward  S. 
Stokes  to  make  deposit  of  such  of  the  bonds  as  had  not  been 
deposited  under  the  agreement.  But,  in  so  doing,  the  court 
necessarily  and  conclusively  determined  that  Wm.  E.  D. 
Stokes  was  not  entitled  to  retain,  under  that  agreement,  any 
part  of  the  bonds  called  for  by  it,  for,  as  we  have  observed, 
the  agreement  was  not  divisible,  neither  was  the  consideration 
divided  and  apportioned  to  the  different  provisions  of  the 
agreement.  In  due  course  the  judgment  reached  this  court, 
and,  while  the  court  was  not  unanimous  in  affirming  the  judg- 
ment, yet  the  affirmance,  under  our  procedure,  put  at  rest  all 
controversy  relating  to  the  claim  of  right  on  the  part  of  Wm. 
E.  U.  Stokes  to  enforce  the  agreement.  The  prevailing  opin- 
ion of  the  court,  after  a  careful  consideration  of  the  agree- 
ment and  the  subsequent  conduct  of  the  parties  under  it,  said  : 
"Ought  specific  performance  under  the  circumstances  be 
now  decreed  ?  We  think  not.  The  liability  of  the  plaintiff 
to  the  defendant  has  not  been  increased.  The  defendant, 
through  the  refusal  of  Read  to  sell,  has  not  been  able  to  carry 
out  the  understanding  of  the  parties,  which  formed  the  real 
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consideration  for  the  deposit  with  him  of  the  additional  col- 
lateral. A  contract  must  possess  certain  elements  in  order 
that  a  court  of  equity  may  exercise  jurisdiction  to  compel  its 
performance.  'It  must  be  upon  a  valuable  consideration.  It 
must  be  reasonably  certain  as  to  its  subject-matter,  its  stipula- 
tions, its  purposes,  its  parties,  and  the  circumstances  under 
which  it  was  made.  It  must  be,  in  general,  mutual  in  its  obli- 
gations and  its  remedy.'  (3  Pomeroy's  Eq.  Jur.  §  1405.)  The 
reversal  of  the  judgment  by  the  General  Term  appears  to  have 
been  based  upon  a  misconception  of  the  facts.  In  the  opinion 
it  is  stated  that  the  pledge  of  the  bonds  was  in  consideration 
of  the  loan  of  about  $32,000.  The  fact  that  the  loan  was  pre- 
existing evidently  had  been  overlooked." 

The  matter  having  been  passed  upon  by  the  court,  it  would 
be  a  work  of  supererogation  to  attempt  a  further  discussion  of 
the  agreement  and  the  conduct  of  the  parties  thereunder  for 
the  purpose  of  giving  further  assurance  that  the  decision  made 
was  demanded  by  the  facts  and  the  law.  The  judgment  which 
that  decision  of  the  court  affirmed  has  become  finallv  conclu- 
sive  as  evidence  as  to  the  questions  actually  passed  upon  by 
the  court,  and,  as  evidence,  it  conclusively  determines  in  this 
case  that  the  plaintiff  is  not  entitled  to  hold  the  bonds  under 
the  agreement  of  August  18th.  His  only  right  to  the  bonds, 
therefore,  at  the  time  defendant  made  the  tender,  was  under 
the  agreement  of  the  May  preceding,  in  pursuance  of  which 
the  bonds  were  delivered  to  him  as  collateral  securitv  for  the 
payment  of  defendant's  notes,  to  enforce  collection  of  which 
this  suit  is  brought.  But  as  we  have  seen  the  defendant  made 
tender  to  the  plaintiff  of  the  entire  sum  due  on  these  notes, 
together  with  interest  and  costs,  and  thereupon  he  became 
entitled  to  their  possession.  But  this  possession  was  refused ; 
the  plaintiff  claimed  the  right  to  hold  them  under  the  agree- 
ment of  August  18th,  which  claim  we  have  seen  was  not  well 
founded.  It  matters  not  that  the  plaintiff  was  of  the  opinion 
that  he  had  a  right  to  hold  the  bonds  under  that  agreement. 
The  test  by  which  it  is  to  be  decided  whether  he  converted 
the  bonds  or  not,  must  be  answered  as  the  question  of  right  is 
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determined,  and  it  being  held  that  the  plaintiff  was  without 
right  to  retain  the  bonds  after  the  tender  was  made  to  him  by 
the  defendant,  it  follows  that  his  refusal  to  make  delivery  of 
the  bonds,  in  compliance  with  the  defendant's  tender  and 
demand,  constituted  a  conversion  of  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gray,  J.  (dissenting).  I  agree  entirely  with  the  reasoning 
and  conclusion  of  the  Chief  Judge  and  I  should  not  add  any- 
thing thereto,  were  it  not  for  what  I  cannot  but  think  is  an 
oversight  on  the  part  of  my  brother  Haight,  with  regard  to 
the  pleadings  and  the  real  issues  which  were  presented  to  the 
court  below.  Judge  Haight  writes  for  affirmance  upon  the 
specific  ground  that  the  defendant  failed  to  show  that  the 
bonds  in  question  were  delivered  to  the  plaintiff  as  collateral 
security  for  the  payment  of  the  four  notes  in  suit  and  for  no 
other  purpose  /  in  other  words  that  he  failed  to  prove  a  nega- 
tive. It  might  be  sufficient  to  point  out  the  latter  objection 
and  to  say  that,  where  a  party  avers  that  bonds  were  deposited 
with  his  creditor  as  collateral  security  for  a  debt,  he  need  only 
aver  and  prove  the  tender  of  the  debt  to  entitle  him  to  the 
return  of  his  bonds ;  and  that  the  burden  is  on  the  creditor 
who  claims  still  to  retain  them,  to  aver  and  prove  that  they 
were  held  by  him  as  security  for  something  besides  the  debt. 
An  averment  of  the  debtor  that  he  deposited  the  bonds  with 
his  creditor  as  security  for  the  debt  and  for  no  other  purpose 
is,  in  legal  effect,  simply  an  averment  that  he  deposited  them 
as  security  for  the  debt.  The  words  italicized  merely  empha- 
size the  real  facts  averred.  They  are  unnecessary  and  are,  as 
matter  of  pleading,  surplusage.  The  debtor  is  only  called 
upon  to  prove  the  fact  and  not  the  irrelevant  negative.  If 
the  securities  are  held  for  any  other  purpose,  it  is  surely  for 
the  creditor  to  aver  and  prove  the  facts  tending  to  establish 
that  other  purpose.  The  doctrine  suggested  here  reverses  the 
ordinary  rules  of  pleading  and  the  effect  thereof  upon  the 
trial  of  the  true  issues. 
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But,  passing  tliat  view,  which,  however,  seems  reasonably 
clear,  I  find,  upon  examining  the  pleadings,  that  the  defendant 
tendered  no  such  negative  issue  as  my  brother  Haight  sug- 
gests ;  and  it  is  for  this  reason  that  I  think  it  proper  to  analyze 
the  pleadings  and  to  point  out  what  I  deem  to  be  an  inadvert- 
ance  on  that  head. 

Judge  Haight  premises  by  saying  that  it  is  alleged  in  the 
counterclaim  that  "  at  the  time  of  the  execution  of  the  notes 
in  question,  the  defendant  deposited  with  the  plaintiff,  as 
security  therefor"  the  bonds  in  dispute;  "that  such  bonds 
were  accepted  and  held  by  the  plaintiff  as  collateral  security 
for  the  payment  of  the  notes  and  for  no  other  purpose  *  *  * 
that  the  plaintiff  replied  by  denying  that  the  bonds  were 
deposited  with  him  solely  as  collateral  security  for  the  payment 
of  the  promissory  notes  described  in  the  complaint  and  alleged 
that  the  one  hundred  and  twenty-live  Hoffman  House  bonds 
had  come  into  his  possession  prior  to  August  24,  1891,"  when 
the  agreement,  dated  August  18,  1891,  was  executed.  Upon 
this  statement  of  the  issues,  Judge  Haight  bases  his  conclusion, 
that  thus,  "  the  burden  rested  upon  the  defendant  of  showing 
that  the  bonds  were  held  as  collateral  security  for  the  payment 
of  the  notes  in  suit  and  for  no  other  purpose." 

In  other  words,  lie  argues  that  the  defendant  tendered  the 
negative  issue ;  that  the  plaintiff  in  his  reply  joined  issue  with 
the  defendant  thereon,  and  that  the  defendant  failed  because 
he  did  not  establish  the  negative  averred. 

Now,  let  us  carefully  examine  the  counterclaim  and  reply, 
and  see  whether  any  such  issue  was  really  tendered.  In  the 
first  place,  there  is  no  allegation  that,  at  the  time  of  the  exe- 
cution of  the  four  notes  in  suit,  the  defendant  deposited  with 
the  plaintiff  as  security  therefor  the  bonds  in  question  ;  nor  is 
there  any  allegation  that  they  were  accepted  and  held  by  the 
plaintiff  as  collateral  security  for  the  payment  of  the  four 
notes  in  suit,  and  for  no  other  purpose.  The  allegation  is 
that  at  the  time  of  the  execution  of  the  first  three  promissory 
notes,  dated  May  1,  1891,  the  defendant  deposited  with  the 
plaintiff  as  collateral  security  therefor  one  hundred  Hoffman 
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House  bonds  and  thirty  United  Lines  Telegraph  bonds.  This 
allegation  is  undented  in  the  reply.  The  next  allegation  is 
that  afterwards  and  as  a  further  security  for  the  payment  of 
these  three  notes,  the  defendant  deposited  with  the  plaintiff 
twenty-live  other  Hoffman  House  bonds,  making  a  total  of  125 
Hoffman  House  bonds  and  30  United  Lines  Telegraph  bonds, 
"  all  of  which  "  —  to  quote  the  counterclaim  —  "  were  accepted 
and  held  by  the  said  plaintiff  as  collateral  security  to  the  said 
three  notes  and  for  no  other  purpose"  This  is  the  only  place 
in  the  counterclaim  where  the  words  "and  for  no  other  pur- 
pose "  are  to  be  found.  Consequently,  this  is  the  only  nega- 
tive allegation  on  the  subject.  If  that  allegation  tendered  an 
issue  as  to  the  negative  words,  it  was  an  issue  as  to  whether, 
at  that  point  in  the  transaction,  the  plaintiff  held  the  bonds  as 
security  for  the  three  notes  and  none  other.  But  even  as  to 
that  issue,  there  is  no  joinder  in  the  reply.  The  allegation  on 
that  head  is  in  fact  undenied.  What  we  find  is  a  denial  of  some- 
thing which  is  not  averred.  The  denial  in  the  reply,  and  it 
is  the  sole  denial,  is  in  these  words :  "  Plaintiff  denies  that 
the  collateral  securities  described  in  the  answer  *  *  * 
were  deposited  with  and  accepted  and  are  held  by  plaintiff 
solely  as  collateral  security  for  the  promissory  notes  described 
in  said  complaint  and  in  said  answer  and  for  no  other  purpose." 
It  will  be  observed  that  the  defendant  nowhere  alleges  in 
his  counterclaim  that  these  securities  were  accepted  by  the 
plaintiff,  or  were  ever  held  by  him,  as  collateral  for  the  promis- 
sory notes  in  suit,  and  for  no  other  purpose.  He  expressly 
alleged  that  at  one  time,  namely  between  May  1st,  1891,  and 
August  14,1891,  the  plaintiff  accepted  and  held  these  bonds  as 
collateral  security  to  the  first  three  notes  described  in  the  com- 
plaint and  for  no  other  purpose.  That  is,  he  then  held  them, 
for  the  three  notes  and  for  none  other.  The  plaintiff  admits 
this  by  not  denying  it.  What  he  pretends  to  deny  is  that  he 
holds  the  securities  for  the  four  notes  described  in  the  complaint 
and  for  no  other  purpose.  He  thus  creates  an  imaginative 
allegation  for  the  purpose  of  a  fictitious  denial.  It  is  appar- 
ent that  he  did  this  deliberately,  and  could  not  have  been  mis 
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led,  or  mistaken,  about  it.  In  proof  of  this  we  need  only 
look  at  the  allegation  of  the  counterclaim,  which  immediately 
follows  the  words  "  and  for  no  other  purpose." 

That  allegation  is  that  "  afterwards,"  namely,  after  the 
acceptance  of  the  bonds  as  security  for  the  three  notes  and 
fon*  no  other  purpose  and  upon  the  execution  of  the  fourth 
note  for  $4,000,  which  was  dated  August  X£,  1891,  "  it  was 
agreed  between  the  plaintiff  and  defendant  that  the  plaintiff 
should  hold  the  said  155  bonds  as  collateral  security,  also  for 
the  payment  of  the  said  $4,000  note." 

Now  this  latter  averment  is  entirely  undenied  in  the  reply. 
What  then  does  it  come  to  but  this ;  that  the  defendant 
alleged  and  the  plaintiff  admitted  that  prior  to  the  execution 
of  this  fourth  note  the  latter  held  the  securities  for  the  pay- 
ment of  the  three  preceding  notes  and  for  no  other  purpose ; 
but  that,  upon  the  execution  of  the  fourth  note,  that  note  was 
also  embraced  within  the  preceding  purpose,  and,  when  so 
embraced,  came  within  the  cover  of  the  original  security.  It 
will  be  observed  that  the  defendant  no  longer  avers,  at  the 
foot  of  this  allegation,  that  the  bonds  are  held  for  the  pay- 
ment of  the  four  notes  and  for  no  other  purpose. 

It  amounts  to  this,  that  there  was,  so  defendant  alleges,  no 
other  purpose  until  the  fourth  note  was  executed ;  and  then 
there  was  that  one  other  purpose.  The  sequence  here  is  clear 
and  distinct.  The  bonds  were  held  from  May  to  August  14th 
for  the  three  notes  and  for  no  other  purpose ;  but,  on  August 
14th,  they  were  held  also  for  the  fourth  note.  The  defendant 
consequently  tendered  no  issue  as  to  any  other  purpose  apart 
from  and  outside  of  the  four  notes.  I  may  add  that  he  ten- 
dered no  such  issue  even  as  to  the  three  notes ;  for  the  obvious 
reason  that  he  avers  this  other  and  later  purpose,  which  imme- 
diately follows  the  words  —  u  and  for  no  other  purpose  ; "  as 
these  words  are  used  in  their  proper  relation  to  the  inter- 
mediate period. 

Thus  there  would  seem,  upon  the  pleadings,  to  have  been 
no  question  with  regard  to  the  Read  notes,  save  such  as  was 

77 
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presented  by  the  August  agreement.  As  to  that,  the  subject 
has  been  fully  considered  by  the  chief  judge  and  as  Judge 
Haight  expresses  no  difference  of  opinion  on  that  head,  I 
assume  that  he  too  concurs  in  the  general  views  there  pre- 
sented as  to  the  effect  of  that  agreement.  Certainly,  there  is 
nothing  in  the  sixth  clause  of  that  agreement,  which  permits 
us  to  vary  the  admitted  status  as  it  was  prior  to  its  execution. 

It  was  suggested  that  the  sixth  clause  might  be  treated  as  a 
recital  of  a  past  agreement  and  not  as  a  present  covenant. 
But  this  is  far  fetched  and  unworthy  of  special  consideration. 
The  sixth  clause  is  among  the  numbered  covenants  and  bears 
directly  upon  them.  It  could  not  well  recite  a  deposit  which 
did  not  exist.  The  only  truthful  recital  which  could  have  been 
made  would  have  been  a  recital  of  the  deposit  of  $125,000  of 
Hoffman  House  bonds,  as  collateral  to  the  $32,000  of  Edward's 
notes.  All  else  is,  necessarily,  a  covenant  to  make  an  addi- 
tional deposit  and  to  permit  both  the  old  {actual)  and  the  new 
{promised)  deposits  to  operate  in  due  course  as  security  for 
the  additional  features,  which  are  specified,  as  well  as  for  the 
$32,000  of  Edward's  notes.  To  talk  of  this  as  a  recital,  rather 
than  a  covenant,  is  simply  to  juggle  with  words.  It  is  impos- 
sible thus  to  get  away  from  the  facts  and  to  twist  them  into 
a  legal  fiction. 

We  thus  have  an  admitted  possession  of  these  155  bonds, 
down  to  the  August  agreement,  for  an  admitted  purpose; 
namely,  as  security  for  the  four  notes  in  suit.  We  then  have 
the  August  agreement  for  the  first  time  extending  these 
admitted  purposes  upon  a  new  consideration  then  moving 
from  the  plaintiff ;  which  consideration  has  failed. 

It  would  seem  to  be  a  demonstration  that  the  defendant, 
even  if  he  had  not  gone  upon  the  stand,  was  entitled  to  a 
verdict  for  the  value  of  his  securities.  Certainly,  he  lost 
nothing  by  testifying  as  he  did,  in  precise  harmony  with  the 
actual  facts.  It  is  said  that  he  should  have  testified,  not  merely 
that  he  allowed  the  bonds  to  remain  in  the  plaintiff's  posses- 
sion under  the  August  agreement,  but  that  they  had  never 
previously  been  in  the  plaintiff's  possession  as  security  for  the 
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Read  notes.  What  was  there  to  call  for  such  testimony? 
There  was  nothing  in  the  pleadings.  There  was  something 
in  the  agreement ;  but  the  agreement  was  dead.  The  defend- 
ant narrated  the  precise  facts,  as  he  had  pleaded  them  in  his 
counterclaim.  It  seems  puerile  to  contend  that  his  counter- 
claim was  properly  dismissed,  because  he  did  not  say  that  the 
plaintiff  had  never,  prior  to  the  August  agreement,  held  the 
bonds  as  security  for  his  contingent  liability  on  the  Read  notes. 
No  one  had  asserted,  or  hinted,  that  the  plaintiff  had  ever 
held  them  for  this  contingent  liability,  except  the  assertion 
founded  in,  and  upon,  the  August  agreement.  But,  if  that 
August  agreement  called  for  testimony  on  the  defendant's 
part  that,  though  it  was  dead,  yet  the  plaintiff  never,  (apart 
from,  or  outside  of  it),  held  these  bonds  for  the  guarantees 
specified  in  the  sixth  clause,  did  not  the  defendant,  substan- 
tially, say  as  much  when  he  told  the  story  in  its  correct  and 
natural  order,  and  concluded  by  saying .  that  he  allowed  the 
bonds  to  remain  in  the  plaintiff's  possession  for  the  four  notes 
iu  suit  and  for  whatever  was  stated  in  the  August  agreement 
and  for  no  other  purpose.  Is  he  to  be  deprived  of  his  right 
at  least  to  have  his  case  considered  by  a  jury,  because  his 
words  are  to  be  taken  literally  and  technically,  rather  than 
reasonably  and  fairly  ?  It  will  be  observed  that  his  counter- 
claim was  dismissed  by  the  trial  judge.  It  was  dismissed 
without  any  specification  of  the  grounds,  by  either  counsel  or 
court.  There  was  not  an  intimation  that  what  the  defendant 
(witness)  plainly  intended  to  convey  was  not  adequately 
expressed.  The  verdict  was  clearly  directed  upon  other 
grounds,  relating  to  the  effect  of  the  August  agreement  and 
of  the  previous  judgment.  There  was  certainly  enough  to  go 
to  the  jury,  upon  the  testimony  as  given  and  upon  the  infer- 
ence which  might  legitimately  have  been  drawn  therefrom,  in 
connection  with  the  pleadings  and  the  record  in  the  prior 
action. 

I  shall  add  a  few  words  as  to  the  effect  of  that  record.  It 
was  argued  that  Justice  Lawrence  in  that  case,  found  as  a 
fact  that  the  bonds  were  held  by  William  as  security  for  th& 
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Head  notes  and  that  that  finding  is  contrary  to  Edward's 
otherwise  uncontradicted  testimony  upon  the  present  trial. 

This  is  certainly  an  entire  misconception  of  what  appears 
in  that  record.  Both  sides  submitted  findings  to  that  learned 
judge.  Edward,  in  his  proposed  second  request,  asked  him  to 
find  that  he  (Edward)  was,  prior  to  August  18,  1891,  indebted 
to  William  in  about  $32,000  on  his  four  notes,  and  was  also 
indirectly  liable  upon  the  Head  notes  as  guarantor. 

At  the  same  time  William,  in  his  proposed  second  request, 
asked  the  judge  to  find  that  Edward  was  indebted  to  him  in  a 
little  more  than  $32,000 ;  namely,  in  a  balance  of  $34,300,  on 
these  same  four  notes.  But  William  did  not  add,  as  Edward 
had  added,  in  his  proposed  second  request,  that  he  (Edward) 
was  also  indirectly  liable  upon  the  Read  notes  as  guarantor. 
In  fact,  William  requested  nothing  and  asked  no  finding  at 
all  as  to  these  Read  notes. 

Then  observe  what  followed.     The  learned  judge  allowed 

Edward's  proposed  second  finding  and  disallowed  William's, 

giving  as  a  reason  that  he  (the  judge)  had  already  found 

WilliairCs  second  request  in  finding  as  he  did  Edward? % 

second. 

Now  this  was  an  inaccuracy.  The  judge  had  not  already 
found  as  William  requested ;  for  Edward's  second  finding 
said  that  the  notes  aggregated  about  $32,000,  while  William's 
said  that  they  then  aggregated  a  balance  of  $34,300.  But 
the  only  reason  why  the  judge  refused  to  find  William's 
second  proposed  request  was  simply  because  he  mistakenly 
thought  it  was  repetitious.  He  said  he  had  found  it  and 
therefore  refused  to  find  it  over  again.  Now  comes  the 
strangest  misconception.  Edward  followed  his  second  request 
with  a  third,  asking  the  learned  judge  to  find  that  the  Hoff- 
man House  bonds  (of  $125,000)  had  been  deposited  to  secure 
the  $32,000  of  his,  Edward's,  notes ;  and  that  William  held 
no  security  to  protect  the  Read  notes.  The  judge  substituted 
for  this  proposed  finding  William's  third  proposed  request,  a 
finding  which  immediately  followed  his,  Williairts,  second 
request  and  related  exclusively  thereto.     The  third  finding  of 
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William's  was  absolutely  accurate  in  its  relation  to  his  own 
second  finding.  It  stated  that  Edward  had  given  William 
as  security  for  "the  aforesaid  indebtedness,"  (namely,  the 
indebtedness  of  $34,300  specified  in  William's  preceding  second 
finding),  the  $125,000  of  Hoffman  House  bonds,  and  the 
$30,000  of  the  bonds  of  the  United  Lines  Telegraph  Co. 
Edward^s  third  finding  was  inaccurate,  or  rather  less  com- 
plete than  William's,  in  omitting  these  $30,000  of  U.  L.  Tele- 
graph Co.  bonds.  So  the  learned  judge  very  properly  allowed 
William's  third  finding,  and  substituted  it  for  Edward's  less 
complete  finding.  This,  however,  had  not  the  slightest  rela- 
tion to  the  Read  notes,  which  were  not  the  subject  of  contro- 
versy before  the  learned  judge. 

Now  what  was  the  result  of  this  transposition  of  findings? 
It  was  that  the  "  aforesaid  indebtedness  "  referred  to  by  Wil- 
liam, in  his  third  request,  is  no  longer  the  $34,300  of  Edward's 
notes,  but  is  the  indebtedness  specified  in  Edward's  second 
finding,  namely,  his  (Edward's)  "  notes  aggregating  about 
$32,000."  And  yet  William  now  contends  that  it  was  Judge 
Lawrence's  intention  by  this  double  substitution,  that  is,  by 
the  substitution  of  Edward's  second  proposed  finding  for 
William's  second,  and  the  substitution  of  William's  third 
finding  for  Edward's  third,  to  find  as  a  fact  that  William 
then  held  both  the  Hoffman  House  bonds,  and  the  $30,000  of 
the  United  Lines  Telegraph  Company  bonds,  as  security  for 
the  contingent  liability  on  the  Read  notes,  as  well  as  the 
actual  indebtedness  on  Edward's  own  notes. 

William  has  acknowledged  throughout,  in  his  reply,  when 
the  tender  was  made  and  at  the  trial  of  the  present  action, 
that  he  never  held  the  $30,000  of  U.  L.  Telegraph  Co.  bonds 
as  collateral  for  anything  save  Edward's  notes.  He  was  in 
fact  willing,  and  offered,  to  give  them  up  to  Edward  on  pay- 
ment of  the  latter's  notes.  Yet,  he  would  now  under  the 
stress  of  a  hopeless  case  (hopeless,  in  view  of  the  previous 
judgment),  have  us  believe  that  Judge  Lawrence  found  that 
he,  (William),  did  actually  hold  the  $30,000  of  U.  L.  Tele- 
graph Co.'s  bonds,  as  well  as  the  $125,000  of  Hoffman  House 
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bonds,  as  security  for  the  Read  notes.  The  transposition  of 
the  findings  clearly  shows  the  reverse.  What  the  learned 
judge  found  is  perfectly  plain.  Edward  had  asked  him  to  find 
that  William  held  the  $125,000  of  Hoffman  House  bonds,  to 
secure  the  $32,000  of  Edward's  notes.  The  judge  in  effect 
said  "No.  This  is  not  a  complete  statement.  William  60 
holds  these  notes,  it  is  true,  and  he  so  holds  them  for  your 
$32,000  of  notes ;  but  he  also  holds  $30,000  of  the  U.  L. 
Telegraph  Co.  bonds,  to  secure  this  same  indebtedness  of 
yours,  and  I  will  find  it  in  that  precise  and  accurate  way  and 
not  in  your  partial  and  incomplete  way."  William  had  him- 
self specified  Edward's  four  notes,  aggregating  $34,300,  as 
"  the  aforesaid  indebtedness."  Again,  the  judge  in  substance 
said  "No.  That  too  is  inaccurate.  Edward  is  right  in  say- 
ing that  the  indebtedness  aggregated  but  '  about  $32,000 '  and 
it  is  that  aforesaid  indebtedness  which  William  holds  the  two 
block  of  bonds  for."  Thus  it  is  entirely  clear  that  Read's 
notes  were  never  included  in  the  "  aforesaid  indebtedness,"  as 
contemplated  by  the  proposed  findings  of  either  party,  or  by 
the  judge.  Those  Read  notes  were  not,  in  fact,  an  indebted- 
ness of  Edward's  at  all,  but  a  contingent  liability.  Neither 
party  in  their  proposed  findings  even  hinted  that  the  bonds 
were  held  as  collateral  to  that  contingent  liability.  The  find- 
ings cannot  be  strained,  or  tortured,  into  meaning  what  was 
never  intended,  and  what,  in  view  of  the  testimony  on  the  one 
side  and  the  admissions  on  the  other,  would  have  been  wholly 
without  support  and  in  fact  absurd. 

Thus  it  is  absolutely  clear  that  there  was  no  finding  that 
these  securities  were  held  as  collateral  to  the  Read  notes ;  and 
that  in  fact,  upon  the  admission  in  the  pleading  and  the  uncon- 
tradicted testimony,  they  were  not  so  held. 

Nevertheless,  it  is  now  gravely  argued  that  even  if  the  agree- 
ment is  dead,  even  if  Ed\vard?s  covenant  to  increase  the  security 
and  to  permit  it  when  so  increased  to  be  held  for  all  the  pur- 
poses specified  in  the  sixth  clause,  cannot  be  enforced,  yet  the 
plaintiff  was  entitled  under  this  very  agreement  to  hold  the 
original  securities  for  these  Head  notes.     Why  ?     Because,  as 
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the  plaintiff  contends,  the  agreement,  though  dead,  recited  his 
right  to  so  hold  these  securities,  and  that  recital  lives,  though 
the  rest  of  the  agreement  is  dead ;  and  because  Judge  Law- 
rence, in  substituting  Edward's  second  request  for  William's 
and  William's  third  request  for  Edward's,  has  found  that  Wil- 
liam held  the  notes  as  collateral  for  the  indebtedness  specified 
in  Edward's  second  request,  and  that  a  contingent  liability  is 
notwithstanding  the  surrounding  and  contemporaneous  facts, 
to  be  construed  as  an  indebtedness. 

Both  propositions  are  clearly  erroneous. 

The  more  this  case  is  examined,  the  less  defensible  seems  to 
be  the  refusal  of  the  court  below  to  permit  the  trial  upon  the 
counterclaim  to  proceed.  The  ruling  was  equivalent  to  a  non- 
suit in  an  action  upon .  the  facts  alleged  in  the  counterclaim 
and  was  directed  without  even  a  motion  therefor,  specifying 
the  grounds.  It  would  lie  a  gross  injustice  to  affirm  such  a 
judicial  action  upon  any  narrow,  or  technical,  view  of  the 
pleadings  and  the  proofs  if  it  were  possible  ;  which  I  do  not  at 
all  concede.  Every  inference  that  can  reasonably  be  drawn 
from  the  facts,  should  be  drawn  in  favor  of  the  defendant's 
right  to  have  his  case  properly  submitted  to  a  jury. 

He  was  either  entitled  to  a  direction,  or  to  such  a  submis- 
sion.    In  any  view  of  the  case,  there  should  be  a  new  trial. 

Bartlett  and  Vann,  JJ.,  concur  with  Haioht  and  Mar- 
tin, JJ.,  for  affirmance,  and  Martin,  J.,  concurs  with  Haioht, 
J.;  O'Brien,  J.,  concurs  with  Parker,  Ch.  J.,  and  Gray,  J., 
for  reversal. 

Judgment  affirmed. 


Emma  B.  Young,  Respondent,  v.  Richard  K.  Fox,  Appellant. 

1.  Appeal  — Code  Civ.  Pro.  §  101,  Subd.  2  —  Certificate  op 
Appellate  Division.  For  an  appeal  to  the  Court  of  Appeals,  under 
subdivision  2  of  section  101  of  the  Code  of  Civil  Procedure,  from  a  unani- 
mous affirmance  by  the  Appellate  Division  in  an  action  fqr  a  personal 
injury,  a  certificate  of  the  Appellate  Division  stating  generally  that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed  by  the 
Court  of  Appeals  is  sufficient  without  specifying  questions  for  review. 
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reviewed  by  the  Court  of  Appeals,  in  which  case  the  appeal 
brings  up  for  review  the  question  or  questions  so  certified, 
and  no  other ;  and,  the  Court  of  Appeals  shall  certify  to  the 
appellate  division  its  determination  upon  such  questions." 

It  will  be  observed  that  these  two  sections  differ  very 
materially  in  phraseology.  Section  190  deals  with  the  juris- 
diction of  the  Court  of  Appeals,  while  section  191  prescribes 
limitations,  exceptions  and  conditions  qualifying  that  jurisdic- 
tion. In  section  190  the  legislature  saw  lit,  in  permitting 
the  Appellate  Division  to  allow  appeals  to  this  court,  to 
restrict  it  to  the  certification  of  certain  questions  to  be 
answered  by  this  court,  and  to  limit  the  appeal  to  the  review 
of  questions  so  certified,  and  no  other.  In  section  191  we 
have  an  entirely  different  situation.  The  legislature  of  1896 
added  to  that  section  subdivision  two,  already  quoted,  whereby 
appeals  were  forbidden  to  the  Court  of  Appeals  in  a  large 
class  of  cases  where  the  decision  of  the  Appellate  Division 
was  unanimous.  This  restriction  on  the  right  of  appeal  is 
subject,  however,  to  two  important  exceptions,  viz. :  The 
Appellate  Division  may  certify  that  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the  Court  of  Appeals, 
and  in  the  event  it  refuses  to  so  certify  a  judge  of  this  court 
may  allow  the  appeal. 

We  are  of  opinion  that  sections  190  and  191  are  entirely 
distinct  as  to  subject-matter  and  policy,  and  are  not  to  be 
read  together  as  is  insisted  by  plaintiff's  counsel.  These  two 
sections  standing  side  by  side,  and  differing  so  materially  in 
phraseology,  indicate  an  intention  on  the  part  of  the  legisla- 
ture to  deal  differently  with  the  two  classes  of  appeals. 

In  section  190,  subdivision  2,  we  have  enactments  covering 
generally  all  appeals  by  permission,  and  limiting  this  court  to 
the  questions  certified. 

In  section  191,  subdivision  2,  the  legislature  enacted  limita- 
tions, exceptions  and  conditions  to  these  general  provisions, 
and  mitigated  somewhat  the  severity  of  the  rule  laid  down 
in  the  act  of  1896,  which  cut  off  the  right  of  appeal  to  this 
court  in  a  very  large  number  of  cases.    It  is  not  to  be  assumed 
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that  the  legislature  intended  that,  in  a  case  like  the  one  at  bar, 
being  for  a  personal  injury,  if  the  Appellate  Division  permitted 
an  appeal  it  must  frame  questions,  but  if  a  judge  of  this  court 
allowed  the  appeal  it  would  be  general.  Neither  is  it  to  be 
supposed  that  the  legislature  intended  to  impose  upon  a  judge 
of  this  court  the  labor  of  examining  a  record,  and  becoming 
so  thoroughly  familiar  with  it  as  to  frame  questions  to  be  con- 
sidered upon  the  appeal. 

If  the  legislature  had  intended  to  restrict  appeals  under 
section  191  in  the  same  manner  as  under  section  190,  it  would 
have  employed  the  very  apt  language  found  in  the  latter  sec- 
tion. We  think  the  legislature  inaugurated  a  very  liberal 
policy  under  section  191,  in  allowing,  by  permission,  a  general 
appeal  to  this  court,  in  that  class  of  litigations  where  the  right 
of  appeal  is  cut  off  by  the  act  of  1896. 

The  plaintiff's  counsel  cites  a  number  of  recent  cases  in  this 
court  in  aid  of  his  contention,  but  they  are  all  under  section 
190,  subdivision  2,  and  have  no  bearing  on  this  question. 

We  are  of  opinion  that  this  record  is  not  defective,  and  that 
the  motion  to  dismiss  the  appeal  should  be  denied,  with  costs. 

All  concur. 

Motion  denied. 


Matilda  Schneider,  Appellant,  v.  The  City  of  Rochester,         155   619 

Respondent,  L168  1618 

1.  Appeal  —  Temporary  Injunction  Order.  An  order  of  the 
General  Term,  affirming  or  reversing  an  order  granting  or  denying  a 
temporary  injunction,  cannot  be  reviewed  by  the  Court  of  Appeals  unless 
it  appears  from  the  record  that  the  element  of  discretion  was  excluded,  or 
that  the  injunction  was  sustained  when  in  fact  there  was  no  power  to 
grant  it,  or  was  set  aside  expressly  upon  that  ground. 

2.  Non- review  able  Order.  In  an  action  brought  by  the  owner  of 
land  sought  to  be  acquired  by  a  municipality  for  a  public  improvement, 
to  restrain  the  municipality  from  applying  for  the  appointment  of  new 
commissioners  of  appraisal  after  the  original  commissioners  had  reported, 
upon  the  ground  that  the  charter  gave  no  such  power,  or,  if  it  did,  that 
it  was  to  that  extent  unconstitutional,  an  order  of  the  General  Term 
vacating  a  temporary  injunction  is  not  reviewable  by  the  Court  of 
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Appeals  when  silent  as  to  the  ground  upon  which  the  injunction  was 
denied. 

Schneider  v.  City  of  Rochester,  90  Hun,  171,  appeal  dismissed. 

(Argued  April  19,  1898;  decided  April  26,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department  entered  Decem- 
ber 6,  1895,  reversing  an  order  made  at  Special  Term  grant- 
ing a  preliminary  injunction. 

The  facts,  so  far  as  material,  appear  in  the  opinion. 

Elbridge  L.  Adams  and  Waldo  G.  Morse  for  appellant. 
The  order  is  appealable  as  affecting  a  substantial  right  and  as 
disposing  of  the  merits  of  the  controversy.  {Paul  v.  Munger, 
47  N.  Y.  469.) 

A.  J.  JRodenbeck  for  respondent.  The  order  is  not  appeal- 
able. (Code  Civ.  Pro.  §  190 ;  Van  Arsdale  v.  King,  155  N. 
Y.  325.) 

Vann,  J.  Under  the  condemnation  provisions  of  the  charter 
of  the  city  of  Rochester  regular  proceedings  were  instituted 
to  acquire  title  to  certain  lands  of  the  plaintiff  for  the  pnr- 
pose  of  a  public  improvement.  (L.  1880,  ch.  14,  §§  173-197, 
as  amended  by  L.  1882,  ch.  120 ;  L.  1890,  ch.  561,  and  L. 
1892,  ch.  190.)  Commissioners  of  appraisal  were  duly 
appointed,  and  their  report  awarding  $40,000  to  the  plaintiff, 
was  filed  with  the  city  clerk.  Section  179  of  the  charter  pro- 
vides that  "  upon  the  filing  of  such  report  the  said  common 
council  shall  assign  a  time  for  hearing  objections  to  the  con- 
firmation thereof,  and  at  the  time  assigned  shall  hear  the  alle- 
gations of  all  persons  interested,  and  may  take  proof  in  rela- 
tion thereto  from  time  to  time,  aud  shall  confirm  the  said 
report,  or  may  set  the  same  aside  and  refer  the  matter  to  the 
same  or  to  new  commissioners  to  be  appointed  by  the  said 
court  as  before,  who  shall,  thereupon,  proceed  as  hereinbefore 
provided.  But  the  common  council  may  set  aside  said  report 
and  abandon  said  improvement  at  any  time  before  the  final 
confirmation  of  the  assessment  roll  hereafter  mentioned.,, 

Upon  the  day  fixed  for  hearing  objections  none  were  made, 
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except  by  the  city  through  its  attorney,  who  stated  no  ground, 
so  far  as  appears,  and  no  proof  upon  the  subject  was  taken. 
The  plaintiff,  while  making  no  objection  to  the  report,  insisted 
that  if  it  should  be  set  aside  the  proceedings  for  the  proposed 
improvement  should  be  abandoned.  The  common  council  set 
aside  the  report  and  referred  the  matter  to  new  commis- 
sioners to  be  appointed  by  the  County  Court  of  Monroe 
county,  and  directed  the  city  attorney  to  make  the  necessary 
application.  Thereupon  the  plaintiff  commenced  this  action 
to  restrain  the  defendant  from  applying  to  any  court  for  the 
appointment  of  new  commissioners,  upon  the  ground  that  the 
charter  gave  no  such  power,  or,  if  it  did,  that  it  was  to  that 
extent  unconstitutional.  Upon  notice  to  the  defendant,  a 
temporary  injunction  was  granted  by  the  Special  Term,  but 
the  same  was  set  aside  by  the  General  Term  and  the  plaintiff 
now  comes  here. 

The  first  question  that  confronts  us  is  whether  the  order  in 
question  is  appealable  to  this  court.  As  a  general  rule,  an 
order  refusing  or  vacating  a  temporary  injunction  rests  in  the 
sound  discretion  of  the  Supreme  Court,  and  is  not  subject  to 
review  by  this  court.  {People  v.  Schoonmaker,  50  N.  Y. 
499 ;  Pfohl  v.  Sampson,  59  N.  Y.  174 ;  Calkin  v.  Manhattan 
Oil  Co.,  65  N.  Y.  557 ;  Sdchow  v.  Baker,  93  N.  Y.  59 ;  Wil- 
liams v.  Western  Union  Tel.  Co.,  93  N.  Y.  640 ;  Strasser  v. 
Moonelis,  108  N.  Y.  611 ;  Baylies  on  New  Trials  &  Appeals, 
228.)  When,  however,  the  court  below  dissolves  such  an 
injunction,  and  in  its  order  states  that  it  is  made  on  the  ground 
that  the  action  cannot  be  maintained,  a  question  of  law  is  raised, 
which  is  reviewable  here.  {Anderson  v.  Anderson,  112  N.  Y. 
104.)  In  that  case  Judge  Peckham  said  :  u  Ordinarily  no 
appeal  lies  to  this  court  from  an  order  dissolving  an  injunction, 
but  the  General  Term  has  incorporated  in  its  order  a  statement 
tliat  the  order  of  the  Special  Term  granting  the  injunction  is 
reversed  on  the  ground  that  the  action  cannot  be  maintained, 
*  and  hence  a  question  of  law  is  raised  which  is  reviewable  here," 
citing  Allen  v.  Meyer  (73  N.  Y.  1)  and  Tolman  v.  Syracuse^ 
B.  cfe  N.  T.  li.  R.  Co.  (92  N.  Y.  353).    In  Allen  v.  Meyer  the 
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court  said :  "An  order  refusing  or  vacating  an  order  granting  an 

attachment  is  not  appealable  to  this  court  in  any  case,  unless 

the  order  shows  that  it  was*  refused  or  vacated  for  want  of 

power,  and  an  order  granting  an  attachment  is  not  appealable, 

unless  it  presents  a  question  of  law  or  absolute  legal  right." 

In  the  Tolman  case  it  was  said :  "  This  court  will  review  upon 

appeal  the  determination  of  the  courts  below,  even  upon  a 

discretionary  order  where  it  appears  that  the  decision  was  based 

on  the  ground  of  a  want  of  power  to  grant  the  application." 

In  McHenry  v.  Jewett  (90  N.  Y.  58)  a  preliminary  injunction 

was  granted  at  Special  Term  and  affirmed  at  General  Term, 

but  the  order  of  affirmance  was  reviewed  and  reversed  by  this 

court  upon  the  ground  that  the  complaint,  which  was  for  a 

permanent  injunction,  showed  no  cause  of  action,  and,  hence, 

a  preliminary  injunction  was  unauthorized  and  the  granting 

of  it  an  error  of  law.     In  Hudson  River  Tel.  Co.  v.  Watervliet 

T.  <&  B.  B.  Co.  (121  N.  Y.  397)  it  was  held  that  an  order 

of  the  General  Term  affirming  an  order  granting  a  temporary 

injunction  is  not  reviewable  in  this  court,  except  where  it 

plainly  appears  on  the  face  of  the  complaint  that  the  case  is 

one  in  which,  by  settled  adjudication,  the  plaintiff,  upon  the 

facts  stated,  is  not  entitled  to  final  relief,  and  that  in  all  other 

cases  the  granting  of  the  order  rests  in  the  sound  discretion  of 

the  court  of  original  jurisdiction,  subject  only  to  review  by 

the  General  Term.     In  Birge  v.  Berlin  Iron  Bridge   Co. 

(133  N.  Y.  477)  it  was   held   that   where   an   order  of   the 

General  Term  vacating  a  temporary  injunction  states  that  it 

I  is  based  on  the  ground  that  the  plaintiff  has  not  a  legal  right 

l  to  maintain  the  action  a  question  of  law  is  presented  which 

is  reviewable  in  this  court.  In  White  v.  Inebriates'  Home 
(141  N.  Y.  123)  the  complaint  was  for  a  permanent  injunc- 
tion restraining  the  defendants  from  doing  certain  acts  upon 
the  ground  that  chapter  169  of  the  Laws  of  1877  was  uncon- 
stitutional. The  motion  of  the  plaintiff  for  a  temporary 
injunction  was  denied  at  Special  Term  and  the  order  was 
affirmed  bv  the  General  Term.  The  order  of  affirmance 
expressly  "  adjudged  that  chapter  169  of  the  Laws  of  1877 
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and  the  whole  thereof  is  valid  and  is  constitutional  and  has 
not  been  repealed  and  confers  power  and  authority "  upon 
the  defendants  to  do  the  acts  in  question,  "  and  it  is,  therefore, 
ordered  that  said  order  *  *  *  denying  plaintiffs  motion 
for  a  temporary  injunction  herein  be  and  the  same  is  in  all 
things  affirmed."  Upon  appeal  to  this  court  we  said :  "  There 
are  no  controverted  facts,  and  the  complaint  presented  but  a 
question  of  law,  which  was,  in  fact,  determined  adversely  by 
the  denial  of  the  motion  for  an  injunction.  The  form  of  the 
order  below,  by  adjudging  upon  that  question,  and  disposing 
of  the  issues,  raises  a  question  of  law,  which  we  can  review 
here."  As  the  order  reviewed  showed  upon  its  face  that  the 
injunction  was  refused,  not  as  a  matter  of  discretion,  but 
because  the  statute  then  in  question  was  constitutional  and 
hence  there  was  no  power  to  grant  an  injunction,  a  question 
of  law  was  presented  that  gave  this  court  jurisdiction. 

In  the  case  now  before  us  the  order  of  the  General  Term 
is  silent  as  to  the  ground  upon  which  the  injunction  was 
denied.  It,  therefore,  may  have  been  made  by  the  court  in 
the  exercise  of  its  discretion  to  refuse  an  injunction  until  the 
trial  of  the  action  upon  the  merits,  when  the  facts  will  be 
finally  determined  upon  all  the  evidence,  after  an  opportunity 
for  cross-examination  of  the  witnesses. 

We  think  the  rule  established  by  the  decisions  is  that  an 
order  of  the  General  Term,  affirming  or  reversing  an  order 
granting  or  denying  a  temporary  injunction,  cannot'  be 
reviewed  by  this  court  unless  it  appears  froiri  the  record  that 
the  element  of  discretion  was  excluded  or  that  the  injunction 
was  sustained  when  in  fact  there  was  no  power  to  grant  it,  or 
was  set  aside  expressly  upon  that  ground.  Such  an  order  of 
the  court  below  presents  a  question  of  law  that  we  have  the 
right  to  review,  but  unless  it  clearly  appears  that  the  action 
of  the  court  was  not  based  upon  its  discretionary  power  we 
cannot  review  it.  The  application  of  this  rule  to  the  case  in 
hand  compels  us  to  dismiss  the  appeal. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


MEMORANDA 

OF 

Decisions  Rendered  During  the  Period  Embraced  m 

this  Volume. 


Peteb  Henavie,  as  Administrator  of  Patrick  Henavie,. 
Deceased,  Appellant,  v.  New  York  Central  and  Hudson 
River  Railroad  Company,  Respondent. 

(Submitted  January  10,  1898;  decided  January  18,  1898.) 

Motion  for  reargument  denied,  with  ten  dollars  costs. 
(See  154  N.  Y.  278.)   

John  H.  Heller,  Jr.,  et  al.,  as  Executors  and  Trustees  of 
John  H.  Heller,  Deceased,  Respondents,  v.  William 
Cohen,  Appellant. 

(Submitted  January  10,  1898;  decided  January  18,  1898.) 

Motion  for  reargument  denied,  with  ten  dollars  costs. 
(See  154  N.  Y.  299.)   

William  S.  De  Camp,  Individually  and  as  Trustee  of  Julia 
L.  De  Camp,  Deceased,  Respondent,  u,  John  A.  Dix  et  al^ 
Appellants. 

Reported  below,  16  App.  Div.  528. 

(Argued  January  10,  1898;  decided  January  18,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  May  22, 1897,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  grounds  that  the  exceptions 
are  frivolous  and  that  no  question  of  law  is  presented  by  the 
appeal. 

S.  D.  &  S.  C.  Adams  for  motion. 

Charles  E.  Snyder  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  t>. 

Benton  Turner,  Appellant. 

{Submitted  January  10,  1808;  decided  January  18,  1896.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
145  N.  Y.  451.) 

Thomas  Hill,  Jr.,  Respondent,  v.  Abram  L.  Warner, 

Appellant. 

Reported  below,  12  App.  Div.  624. 

(Argued  January  10,  1898;  decided  January  18,  1898.) 

Motion  for  leave  to  withdraw  an  appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  December  28,  1896,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  motion  was  made  in  order  that  an  application  might  be 
made  to  the  Appellate  Division  to  amend  or  resettle  the  case 
and  exceptions  herein. 

Shire  dk  JeUinek  for  motion. 

Simon  Fleuchmann  opposed. 

Motion  granted  on  payment  of  the  costs  that  have  accrued. 


Philip  H.  Hover,  Respondent,  v.  Martha  Hover,  Respond- 
ent ;  Daniel  G.  Bogert  et  al.,  as  Executors  of  Louisa  M. 
Bogert,  Deceased,  Appellants. 

(Argued  January  10,  1898;  decided  January  18,  1898.) 

Motion  to  extend  appellants'  time  to  file  return  until  ten 
days  after  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department  shall  determine  the  questions  to 
be  certified  on  appeal  herein. 

Bailey  dk  Sullivan  for  motion. 
Lyman  B.  Bunnell  opposed. 
Motion  granted. 
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In  the  Matter  of  the  Probate  of  the  Will  of  Jambs  M. 

Conner,   Deceased. 

Henrietta  J.  Conner  et  al.,  Individually,  and  as  Executors 
of  James  M.  Conner,  Deceased,  Appellants,  v.  Alfred  V. 
Conner  et  al.,  Respondents. 

Matter  of  Conner,  6  App.  Div.  594,  affirmed. 
(Argued  January  11,  1898;  decided  January  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
29,  1896,  affirming  a  decree  of  the  Surrogate's  Court  of  the 
city  and  county  of  New  York  admitting  a  will  to  probate. 

George  W.  Stephens  for  appellants. 

William  IT.  Hamilton  and  S.  C.  Baldwin  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


In  the  Matter  of  the  Final  Accounting  of  Vaulx  Carter,  as 
Assignee  of  The  Cowles  Engineering  Company. 

F.  B.  Vandergrift  et  al.,  Creditors,  Appellants,  v.  N.  T. 

Bacon  et  al.,  Respondents. 

Matter  of  Carter,  21  App.  Div.  118,  affirmed. 
(Submitted  January  10,  1898;  decided  January  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  18,  1897,  affirming  a  decree  of  the  County  Court  of 
Kings  county  confirming  the  report  of  a  referee  upon  the 
final  accounting  of  an  assignee  for  the  benefit  of  creditors. 

31  G.  Harris  for  appellants. 

William  H.  Shepard  and  H.  B.  Closson  for  respondents. 

Order  affirmed,  with  costs,  and  the  appeal  of  creditors  other 
than  the  Interstate  Steamboat  Company  and  Vandergrift  dis- 
missed, with  costs ;  no  opinion. 

All  concur. 
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In  the  Matter  of  the  Application  of  John  J.  Murray,  Appel- 
lant, for  a  Writ  of  Mandamus,  v.  Leonard  R.  Welles,  as 
Police  Commissioner  of  the  City  of  Brooklyn,  Respondent. 

Matter  of  Murray,  18  App.  Div.  387,  affirmed. 
(Submitted  January  10,  1898;  decided  January  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  22,  1897,  affirming  an  order  of  Special  Term  denying  a 
motion  for  a  peremptory  writ  of  mandamus. 

Francis  A,  McCloskey  for  appellant. 

James  C.  Cropsey  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


In  the  Matter  of  the  Examination  of  Stanley  M.  Hatfield, 
Judgment  Debtor,  Appellant,  in  Proceedings  Supplemen- 
tary to  Execution ;  Gilbert  Ray  Hawes,  Respondent. 

Matter  of  Hatfield,  17  App.  Div.  430,  affirmed. 
(Argued  January  10,  1898;  decided  January  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
10,  1897,  affirming  an  order  of  Special  Term  adjudging  the 
appellant  guilty  of  contempt  of  court. 

Henry  Cooper  for  appellant. 

Gilbert  Ray  Hawes  respondent  in  person. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Haight, 
J.,  absent. 
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Edward  R.  Ladew  et  al.,  Respondents,  v.  John  "W.  Hart, 
Late  Sheriff  of  Albany  County,  et  al.,  Appellants. 

Ladew  v.  Hart,  8  App.  Div.  150,  affirmed. 

(Argued  January  11,  1898;  decided  January  25,  1898.) 

Appeal  from  a  final  judgment  of  the  Supreme  Court, 
entered  September  12,  1896,  upon  a  decision  of  the  Appellate 
Division  in  the  third  judicial  department  afiirming  an  inter- 
locutory judgment  in  favor  of  plaintiffs  entered  upon  a  decis- 
ion of  the  court  overruling  a  demurrer  to  the  complaint,  on 
trial  at  Special  Term. 

Isaac  Law8on  for  appellants. 

Charles  E.  Patterson  and  Alpheus  T.  Bulkeley  for 
respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Haioht,  J.,  absent. 


La  Fayette  E.  Pruyne,  as  Trustee  for  the  Benefit  of  Bond- 
holders, Respondent,  v.  The  Adams  Furniture  and  Manu- 
facturing Company  (Limited),  The  Citizens'  National 
Bank,  of  Adams,  N.  Y.,  and  Martha  A.  Sinclair,  Appel- 
lants, et  al. 

Pruyne  v.  Adams  Furniture  A  Mfg.  Co.,  92  Hun,  214,  affirmed. 
(Submitted  January  11,  1893;  decided  January  25,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  2,  1896,  upon  an  order  made  December  26,  1895, 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

John  Lansing  for  appellants. 

Watson  M.  Rogers  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Haioht,  J.,  absent,  and  Martin,  J.,  not 
sitting. 
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James  Saxton,  Respondent,  v.  The  Manhattan  Railway 
Company  and  The  New  Yoke  Elevated  Railroad  Com- 
pany, Appellants. 

Saxton  v.  Manhattan  R.  Co.%  87  Hud,  618,  affirmed. 
(Submitted  January  12,  1898;  decided  February  1,  1808.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
10,  1895,  which  modified  and,  as  modified,  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

Jvlien  T.  Dames  and  Arthur  0.  Tovmsend  for  appellants. 

Edward  A.  Hibbard  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Haight, 
J.,  absent. 


Russell  H.  Hoadley  et  al.,  Respondents,  v.  Hipoltto  Dumois 

et  al.,  Appellants. 

HoadUy  v.  Dumois,  11  Misc.  Rep.  52,  affirmed. 
(Argued  January  12,  1898;  decided  February  1,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  January  11, 
1895,  which  affirmed  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict. 

Edward  B.  Whitney  and  Henry  W.  Goodrich  for  appellants. 

Everett  P.  Wheeler  for  respondents. 

Judgment  affirmed,  with  co6ts,  on  opinion  below. 
All  concur,  except  Haioht,  J.,  absent. 
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William   I.  Turner,   Respondent,  v.  Horace   Craighead, 

Appellant. 

Turner  v.  Craighead,  88  Hun,  112,  affirmed. 
(Argued  January  18,  1896;  decided  February  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  19,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

William  A.  Boyd  for  appellant. 

Frederick  W.  Sherman  for  respondent. 

Judgment  affirmed,  with  costs  on  opinion  below. 
All  concur,  except  Haioht,  J.,  absent. 


Peter  MoDugan,  Appellant,  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Respondent. 

McDugan  v.  if.  T.  C.  A  H.  R.  R.  R.  Co.,  11  Misc.  Rep.  728,  affirmed. 
(Argued  January  14,  1898;  decided  February  1,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  entered  January  12,  1895,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict  directed  by  the 
court,  and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

Gilbert  D.  Lamb  for  appellant. 

Hamilton  Harris  and  Daniel  W.  liars  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 
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Thomas  Tinsley,  Appellant,  v.  Louisa  A.  Jemison,  as  Execu- 
trix of  Elbert  S.  Jemison,  Deceased,  Respondent. 

Tinsley  v.  Jemiton,  11  App.  Div.  623,  affirmed. 
(Argued  January  14,  1898;  decided  February  1,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  15,  1896,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  dismissing  the 
complaint  on  trial  at  Special  Term. 

Fr&deric  A.  Ward  for  appellant. 

John  Z.  Hill  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Warren  D.  Fisher,  Respondent,  v.  The  Village  of  Cam- 
bridge, Appellant. 

Fisher  v.  VUXage  of  Cambridge,  82  Hun,  614,  affirmed. 
< Argued  January  14,  1898;  decided  February  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  December  4,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial. 

D.  M.  WestfaU  for  appellant. 

Charles  M,  Davison  and  James  W.  Verbeck  for  respondent 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


MEMORANDA.  633 

The  Whitehill  Engine  and  Pictet  Ice  Machine  Company, 
Respondent,  v.  Julius  Binz,  Impleaded,  etc.,  Appellant. 

WhitehiU  Engine  db  P.  I.  M.  Co.  v.  Binz,  88  Hun,  613,  affirmed. 
(Submitted  January  14,  1808;  decided  February  1,  1808.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  13,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

James  &  Thomas  H.  Troy  for  appellant. 

Charles  J.  Patterson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur. 


Robert  J.  Dean  et  al.,  Appellants  and  Respondents,  v. 
August  M.  Collionon,  Impleaded,  etc.,  Appellant,  and 
Peter  C.  Collionon,  Respondent. 

Dean  v.  Collignon,  84  Hun,  605,  affirmed. 

(Argued  January  14,  1898;  decided  February  1,  1898.) 

Appeal  by  plaintiffs  from  a  judgment  of  the  late  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  January  26, 1895,  which  affirmed  a  judgment  in  favor 
of  Peter  C.  Collignon,  defendant,  entered  upon  a  verdict; 
also,  appeal  by  August  M.  Collignon,  defendant,  from  a  judg- 
ment of  the  same  General  Term,  entered  January  22,  1895, 
which  affirmed  a  judgment  against  him  in  favor  of  plaintiffs 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Lyman  E.  Warren  for  plaintiffs. 

Robert  W.  Todd  for  A.  M.  Collignon,  appellant. 

Lends  Steckler  for  P.  C.  Collignon,  respondent. 

Judgments  affirmed,  with  costs ;  no  opinion. 

Concur :  Gray,  O'Brien,  Martin,  Vann,  J  J.     Not  sitting : 

Parker,  Ch.  J.     Not  voting:  Bartlett,  Haioht,  J  J. 
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The  Hospital  Supply  Company,  Respondent,  v.  John 

O'Neill,  Appellant. 

Hospital  Supply  Go.  v.  O'&eill,  10  Misc.  Rep.  655.  affirmed. 
(Argued  January  17,  1898;  decided  February  1,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  entered  January  11,1895,  which  affirmed  a  judgment 
in  favcr  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

James  Dunne  for  appellant. 

Charles  C.  Nodal  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 

John  D.  Higgins,  Respondent,  v.  Georgianna  W.  Kingsley, 

Appellant. 

Higgins  v.  Kingsley,  82  Hud,  150,  affirmed. 

(Submitted  January  18,  1898;  decided  February  1,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  12,  1894,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  without  a  jury,  and  granted  a  new  trial. 

J.  S.  Baker  for  appellant. 

H.  C.  Briggs  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  the  plain- 
tiff on  the  stipulation,  with  costs,  on  opinion  below. 
All  concur. 

Lyman   G.  Mason,  Respondent,   v.  Willard   F.    Robison, 
Individually  and  as  Trustee,  et  al.,  Appellants. 

(Argued  January  18,  1898;  reargument  ordered  February  1,  1898.) 

Reargument  ordered  upon  the  question:  Whether  the 
plaintiff  and   defendants   were  not   engaged  in   a  common 
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scheme  as  directors  to  defraud  the  stockholders  of  the  com- 
pany, and  whether,  if  that  be  the  case,  the  courts  should  inter- 
fere in  behalf  of  either. 


Mary  £.  Buchanan,  Appellant,  v.  Sarah  J.  Little  et  al., 

Respondents. 

(Submitted  January  24,  1898;  decided  February  1,  1898.) 

Motion  to  amend  remittitur  by  inserting  a  provision  direct- 
ing that  the  costs  in  the  lower  courts  be  paid  out  of  the  estate* 
(See  154  N.  Y.  147.) 

Motion  granted,  without  costs ;  and  the  Supreme  Court  is 
requested  to  return  remittitur  for  amendment. 


Elias  C.  Benedict  et  al.,  as  Executors  of  Edwin  Booth, 
Deceased,  Appellants,  v.  George  T.  Arnoux,  Defendant, 
and  Joseph  Campbell,  as  Executor,  and  Emma  Campbell 
and  Martha  Campbell,  as  Executrices  of  William  Camp- 
bell, Deceased,  and  Hannah  Campbell,  Respondents, 
Impleaded  with  Others. 

(Submitted  January  24.  1898;  decided  February  1,  1898.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
154  N.  Y.  715.) 


John  Corse  et  al.,  as  Trustees  under  the  Will  of  Henry 
Corse,  Deceased,  Respondents,  v.  Sarah  M.  Chapman  et  al., 
Appellants. 

(Submitted  January  24,  1898 ;  decided  February  1,  1898.) 

Motion  to  amend  remittitur  by  inserting  a  direction  by  the 
court  for  costs  to  be  awarded  to  the  several  guardians  ad  litem 
filing  briefs  herein  out  of  the  estate,  and  by  striking  from  the 
remittitur  the  allowance  of  costs  to  George  G.  Dutcher, 
guardian  ad  litem,  as  against  appellants.  (See  153  N.  Y. 
466.) 

Motion  denied,  without  costs. 
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Robert  H.  Sherwood,  Respondent,  v.  Maitland  E.  Graves, 

Appellant. 

Sherwood  v.  Grates,  83  Hun,  158,  affirmed. 

(Submitted  January  19,  1898;  decided  February  4,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  14,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

Julien  T.  Davies  and  Julien  T.  Davies,  Jr.,  for  appellant. 

Fremiti  W.  Angel  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 

Conrad  Hoffman,  Respondent,  v.  The  Fitchburg  Railroad 

Company,  Appellant. 

Hoffman  v.  Fitchburg  R.  R.  Co.,W  Hun,  144,  affirmed. 
(Argued  January  19,  1898;  decided  February  4,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Feb- 
ruary 26,  1895,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

T.  F.  Hamilton  for  appellant. 

H.  A.  Parmenter  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  absent. 


Abram  P.  Kerley,  Respondent,  v.  Oscar  Mayer,  Appellant* 

Kerley  v.  Mayer,  10  Misc.  Rep.  718,  affirmed. 
(Argued  January  20.  1898; 'decided  February  4,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
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entered  January  12, 1895,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

B.  F.  Einstein  for  appellant. 

A.  Britton  Havens  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Norman  S.  Dike,  as  Receiver  of  Edward  M.  Field  et  al.,     LIS*  !SZ 
Appellant,  v.  Anthony  J.  Dkexel  et  al.,  Respondents.  

Dike  v.  Drexel,  11  App.  Div.  77,  affirmed. 
(Argued  January  20,  1898;  decided  March  1,  1808.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  December  31,  1896,  unanimously  affirming  a 
judgment  in  favor  of  defendants  entered  upon  a  decision  of 
the  court  dismissing  the  complaint  upon  the  merits,  on  trial 
at  Special  Term. 

James  Z.  Bishop  and  Frederic  A.  Ward  for  appellant. 

Joseph  H.  Choate  and  Francis  Lynde  Stetson  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Trepagnier  &  Bres,  Limited  (Suing,  by  Error  in  Name,  as 
"  Trepagnier  &  Bros.,  Limited  "),  Respondent,  v.  Arthur 
S.  Rose  et  al.,  Appellants. 

Trepagnier  cfe  Bros.  v.  Rose,  18  App.  Div.  893,  affirmed. 
(Argued  January  24,  1898;  decided  March  1,  1898.) 

Appeal,  by  certification,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart-  \ 

ment,  entered  June  29,  1897,  affirmirig  so  much  of  an  order  \ 

of  Special  Term  as  denied  a  motion  to  vacate  a  levy  made  j 

under  a  warrant  of  attachment. 
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The  question  certified  was  as  follows : 

"  Is  a  policy  of  fire  insurance  under  which  a  loss  has  occur- 
red which  has  been  adjusted,  and  under  which  nothing  remains 
to  be  done  but  the  payment  by  the  insurer  to  the  insured  of  a 
fixed  sum  of  money,  an  i  instrument  for  the  payment  of 
money '  within  the  meaning  of  subdivision  2  of  section  649 
of  the  Code  of  Civil  Procedure,  and  is  a  valid  levy  under  a 
warrant  of  attachment  made  on  such  a  policy  by  serving  a 
certified  copy  thereof  on  the  proper  officer  of  the  insurer, 
the  policy  itself  not  being  taken  into  the  sheriff's  actual 
custody  ? " 

Edward  .K  Dwight  for  appellants. 

Theodore  F.  C.  Demarett  and  Henry  W.  Goodrich  for 
respondent. 

Order  affirmed,  with  costs,  on  opinion  below,  and  the  first 
branch  of  the  question  certified  answered  in  the  negative  and 
the  second  in  the  affirmative. 

All  concur. 
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8155676  In  the  Matter  of  the   Application  of  The  Mayor,  etc,  of 

New  York,  Relative  to  the  Opening  of  Cathedral  Park- 
way. On  the  Petition  of  Henry  T.  Carey,  as  Trustee, 
etc.,  et  al.,  Appellants;  Herman  C.  Von  Post  et  al., 
Claimants,  Respondents. 

Matter  of  The  Mayor,  20  App.  Div.  404,  affirmed. 
(Argued  January  24,  1898;  decided  March  1,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  9,  1897,  modifying  and,  as  modified,  affirming  an 
order  of  the  Special  Term  confirming  the  report  of  a  referee 
making  distribution  of  an  award. 

Clarence  L.  Barber  for  appellants. 

Bache  McK  WhiUock  and  James  Punnett  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 
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American  Preservers'  Company,  Appellant,  v.  The  Columbia 

Investment  Company,  Respondent. 

Am.  Preservers'  Co.  v.  Col.  Investment  Co.,  11  Misc.  Rep.  126,  affirmed. 
(Argued  January  25,  1808;  decided  March  1,  1808.) 

Appeal  from .  an  order  of  the  General  Term  of  the  late 
Superior  Court  of  Buffalo,  entered  February  15,  1895,  which 
reversed  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict directed  by  the  court  and  an  order  denying  a  motion  for 
a  new  trial  made  upon  the  minutes,  aud  granted  a  new  trial. 

Simon  Fleischmann  for  appellant. 

Nathaniel  W.  Norton  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  absent. 


Bartley  Delaney,  as  Administrator  of  Richard  Delaney, 
Deceased,  Respondent,  v.  The  Steinway  Railway  Com- 
pany of  Long  Island  City,  Appellant. 

Delaney  v.  Steinway  Railway  Co.,  8  App.  Div.  610,  affirmed. 
(Argued  January  26,  1808;  decided  March  1,  1808.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  5, 1896,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Frederick  K  Fishel  for  appellant. 

Ira  G.  Darrin  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Katherine  Schad  et  al.,  as  Administrators  of  Henry  Schad, 
Deceased,  Respondents,  v.  The  Security  Mutual  Life 
Association  of  Binghamton,  N.  Y.,  Appellant. 

Schad  v.  Security  Mut.  L.  Assn.,  11  App.  Div.  487,  affirmed. 
(Argued  January  26,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  December  16,  1896,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial  made  on  a  case  and  exceptions. 

Frederick  W.  Jenkins  for  appellant. 

Robert  B.  Richards  for  respondents. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Phebe  A.  Smith,  Respondent,  v.  John  P.  Cranford  and 

David  II.  Valentine,  Appellants. 

Smith  v.  Cranford,  84  Hun,  818,  affirmed. 
(Argued  January  26,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  19,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

William  J.  Carr  and  Jesse  Johnson  for  appellants. 

Alfred  A.  Gardner  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur. 
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Nicolas  Chapuis,  Appellant,  v.  May  A.  Mathot,  Impleaded, 

etc.,  Respondent. 

Chapuis  v.  Mathot,  91  Hud,  565,  affirmed. 
(Argued  January  26,  1898;  decided  March  1,  1898.) 

Appkal  from  a  final  judgment  of  the  Supreme  Court  in 
the  first  judicial  department,  entered  March  21, 1896,  upon  an 
order  affirming  an  interlocutory  judgment  in  favor  of  defend- 
ant entered  upon  an  order  of  Special  Term  sustaining  a 
demurrer  to  the  complaint. 

Arthur  Furber  for  appellant. 

William  L.  Mathot  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


Patrick  O'Hara,  Respondent,  v.  The  Third  Avenue  Rail- 
road Company,  Appellant. 

OHara  v.  Third  Avenue  R.  R.  Co.,  11  Misc.  Rep.  708,  affirmed. 
(Argued  January  27,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  January  9, 
1895,  upon  an  order  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Nathan  Ottinger  for  appellant. 

Charles  Steckler  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Patrick  J.  McLarney,  Respondent,  v.  The  Long  Island 

Railroad  Company,  Appellant. 

McLarney  v.  Long  Island  R.  R.  Co.,  11  Misc.  Rep.  64,  affirmed. 
(Argued  January  27,  1898;  decided  March  1,  1808.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  January  9, 
1895,  affirming  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict. 

Wm.  C.  Beecher  for  appellant. 

Charles  Steclder  for  respondent 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Michael  E.  Tierney,  Respondent,  v.  The  Syracuse,  Bino- 
hamton  and  New  York  Railroad  Company,  Appellant. 

Tierney  v.  Syraeuee,  B.  &  iV.  T.  R.  R  Co.,  85  Hun,  146,  affirmed. 
(Argued  January  28,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Feb- 
ruary 28,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Louis  Marshall  for  appellant. 

WUliam  Kennedy  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J.,  not  sitting. 
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Lena  Kunzmann,  Respondent,  v.  The  New  York  and  Rooka- 
way  Beach  Railway  Company,  Appellant. 

Kurwman  v.  iV.  7.  db  B.  B.  By.  Co.,  11  Misc.  Rep.  718,  affirmed. 
(Submitted  January  28,  1808;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
City  Conrt  of  Brooklyn,  entered  March  26,  1895,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial. 

W.  C.  Beecher  for  appellant. 

Peter  Mahony  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Joseph  Lester  Woodbridge  et  al.,  Respondents,  v.  John  S. 

Wise  et  al.,  Appellants. 

Woodbridge  v.  Wise,  85  Hun,  617,  affirmed. 
(Argued  January  28,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
20,  1895,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee. 

Robert  L.  Harrison  for  appellants. 

Esek  Cowen  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Martin, 
J.,  not  voting. 

Anna  C.  Erickson.  Respondent,  v.  The  Brooklyn  Heights 

Railroad  Company,  Appellant. 

Erickson  v.  Brooklyn  Heights  Ry.  Co.,  11  Misc.  Rep.  662,  affirmed. 
(Argued  February  1,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
City  Court  of  Brooklyn,  entered  March  27,  1895,  affirming  a 
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judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial. 

Gharle-%  A.  Collin  for  appellant. 

Abram  II.  Dailey  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Maria  Giehl,  Respondent,  v.  Edward  Evans  et  al., 

Appellants. 

Giehl  v.  Evans,  82  Hun,  618,  affirmed. 

(Argued  February  1,  1898;  decided  March  1,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  15,  1894,  reversing  a  judgment  in  favor  of  defend- 
ants, entered  upon  a  nonsuit,  and  granting  a  new  trial. 

D.  Francis  Searle  for  appellants. 

William  Kennedy  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered   for  the 
plaintiff  on  the  stipulation,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  not  sitting. 


E.  De  Braekeleer  &  Co.,  Limited,  Respondent,  v.  Henry 
Schwabeland  et  ah,  Substituted  in  Place  and  Stead  of 
John  J.  Gorman,  as  Sheriff  of  the  City  and  County  of  New 
York,  Appellants. 

Braekeleer  v.  Schwdfxlaiid,  86  Hun.  148,  affirmed. 
(Argued  February  1,  1898;  decided  March  1,  1898.) 

Appeal  from  a  judgmeut  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
17,  1895,  upon  an  order,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 
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George  P.  Ilotaling  for  appellants. 

Daniel  P.  Hays  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


The  Town  of  Windsor,  Respondent,  v.  The  President, 
Managers  and  Company  of  the  Delaware  and  Hudson 
Canal  Company,  Appellant. 

Tomn  of  Windsor  v.  D.  <fe  H.  C.  Co.%  92  Hun,  127,  affirmed. 
(Argued  February  2,  1898;  decided  March  1.  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  14,  1896,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Lewi*  E.  Carr  for  appellant. 

H.  S.  Williams  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J.,  not  sitting. 


Anthony  Solarz,  Respondent,  v.  The  Manhattan  Railway      J55b  5£j? 

Company,  Appellant. 

Solarz  v.  Manhattan  Jly.  Co.,  11  Misc.  Rep.  715,  affirmed. 
(Argued  February  3, 1898;  decided  March  1, 1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
late  Superior  Court  of  the  city  of  New  York,  entered  Janu- 
ary 26, 1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial, 

Julien  T.  Da  vies  and  Joseph  IL  Adams  for  appellant. 

John  «/.  Delany  for  respondent. 

Judgment  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 
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In  the  Matter  of  the  Accounting  of  George  Macculloch 
Miller  and  Stephen  Duncan  Marshall,  as  Trustees  under 
the  Last  Will  and  Testament  of  Levin  R.  Marshall, 
Deceased. 

George  Maoculloch  Miller  and  Stephen  Duncan  Mar- 
shall, as  Trustees,  etc.,  and  George  M.  Marshall,  Appel- 
lants ;  Dunbar  Marshall,  Respondent. 

Matter  of  Miller,  18  App.  Div.  211,  affirmed. 
(Argued  January  10,  1898;  decided  March  8,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  8,  1897,  affirming  a  decree  of  the  Surrogate's  Court  of 
Westchester  county. 

This  proceeding  was  an  accounting  by  the  trustees  under 
the  will  of  Levin  R.  Marshall,  deceased. 

The  testator,  Levin  R.  Marshall,  died  on  July  23,  1870, 
leaving  a  last  will  and  testament  which  he  had  executed  on 
the  day  of  his  death.  He  left  a  widow,  Sarah  E.  Marshall, 
and  six  children,  namely,  George  M.  Marshall,  Josephine  E. 
Ogden,  William  St.  John  Elliott  Marshall,  Mary  D.  Marshall, 
John  N.  Marshall  and  Stephen  Duncan  Marshall.  Another 
child,  Levin  R.  Marshall,  Jr.,  had  died  about  two  years  before 
the  testator,  leaving  a  son  named  Dunbar  Marshall,  who  was 
the  objector  in  the  present  proceeding  and  is  the  respondent 
on  this  appeal.  The  testator's  relations  with  his  son  Levin 
and  his  grandson  Dunbar  were  friendly,  and  four  months 
before  he  died  the  testator  conveyed  a  plantation  in  Missis- 
sippi to  a  trustee,  in  trust  for  the  mother  of  Dunbar  during 
her  lifetime,  with  remainder  over  to  the  son  upon  her  death. 

The  value  of  this  plantation  was  about  $12,000,  and  the 
income  therefrom  was  about  $1,000.  The  principal  of  the 
estate  of  Levin  R.  Marshall  which  came  into  the  hands  of 
the  trustees  under  the  will  was  upwards  of  half  a  million 
dollars. 

The  material  portions  of  the  will  are  as  follows : 

"  First  I  direct  that  my  just  debts  and  funeral .  expenses 
be  paid  as  soon  after  my  decease  as  conveniently  may  be. 
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"Second.  I  give  to  Mrs.  Rebecca  Ogden,  of  the  city  of 
New  York,  the  sum  of  five  thousand  dollars. 

"  Third.  I  give  to  Mary  and  Ada  Peirce,  daughters  of  my 
old  friend,  Levi  Peirce,  of  New  Orleans,  the  sum  of  twenty -live 
hundred  dollars  each. 

"  Fourth.  To  Lottie,  a  colored  woman  nurse  to  me  during 
my  last  illness,  I  give  the  sum  of  five  hundred  dollars,  to  be 
paid  to  her  out  of  my  estate  after  the  death  of  my  wife. 

"  Fifth.  To  my  wife,  Sarah  E.  Mai^hall,  I  give  and  bequeath 
all  my  household  furniture,  horses  and  carriages,  books,  plate, 
pictures  and  jewelry,  whether  in  this  state  or  elsewhere,  and 
it  is  my  will  that  my  said  wife  shall  be  allowed,  during  her 
pleasure,  to  use  and  occupy,  without  rent  or  other  charge,  my 
residence  and  plantation  in  Mississippi  so  long  as  the  same 
belongs  to  ray  estate.  And  I  further  direct  that  my  said 
residence  and  plantation  in  Mississippi  shall  not  be  sold,  during 
the  lifetime  of  my  said  wife,  by  my  executors,  except  with 
her  consent,  signified  by  her  executing  the  deed  conveying 
the  same. 

"  All  the  rest,  residue  and  remainder  of  my  said  estate,  of 
every  nature  and  kind  wheresoever  situate,  1  give,  devise 
and  bequeath  to  my  executors  hereinafter  named,  or  to  such 
of  them  as  shall  qualify  and  assume  the  execution  of  this  my 
will,  their  successor  or  successors,  upon  the  following  trusts, 
that  is  to  say,  upon  the  trust,  out  of  the  income  of  my  said 
estate  to  pay,  during  the  lifetime  of  my  said  wife,  the  sum  of 
two  thousand  dollars  ($2,000)  per  annum,  by  equal  semi-annual 
payments  (the  first  payment  to  be  at  the  end  of  six  months 
from  my  decease),  to  each  of  my  six  children,  George  M. 
Marshall,  Josephine  E.  Ogden,  William  St.  John  Elliott  Mar- 
shall, Mary  D.  Marshall,  John  N.  Marshall  and  Stephen  Dun- 
can Marshall,  or  to  the  child  or  children  of  any  of  my  said 
children  who  may  die  during  my  lifetime  or  the  lifetime  of 
my  said  wife,  6uch  child  or  children  of  such  deceased  child 
of  mine  taking  the  said  two  thousand  dollars  per  annum  in 
place  of  its  or  their  parent,  per  stirpes  and  not  per  capita. 

"And  upon  the  further  trust  to  pay  all  the  balance  and 
remainder  of  the  income  of  my  estate  to  my  said  wife  annu- 
ally during  her  life. 
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"And  upon  the  further  trust,  after  the  death  of  my  said 
wife,  to  reduce  my  estate  into  money  or  interest-bearing  securi- 
ties, and  thereupon  to  divide  and  set  apart  the  same  into  as 
many  equal  parts  as  I  shall  then  have  of  my  above  children, 
or  the  lawful  issue  of  any  deceased  child  living  (the  issue  of 
any  deceased  child,  if  more  than  one,  to  count  as  one  in  mak- 
ing such  division),  and  to  pay  over  the  income  of  one  of  such 
equal  parts  to  each  of  my  said  children,  or  to  its  or  their  law- 
ful issue  as  aforesaid,  during  the  lifetime  of  the  youngest  of 
my  said  children  who  shall  be  living  at  the  time  of  my  decease, 
or  the  decease  of  my  said  wife,  if  she  survive  me ;  and  after 
the  death  of  the  said  the  youngest  of  my  said  children  who 
may  be  living  at  the  time  of  my  decease,  or  the  decease  of  ray 
said  wife,  if  she  survive  me;  upon  the  further  trust,  to  divide 
and  distribute  my  said  estate  equally  between  my  said  children 
and  the  lawful  issue  of  any  deceased  child  who  may  have  died 
leaving  such  issue,  per  stirpes  and  not  per  capita  /  but  from 
the  share  set  apart  for  my  son  George  M.  Marshall  there 
shall  be  deducted  and  divided  between  his  brothers  and  sisters, 
or  their  issue,  as  aforesaid,  the  sum  of  twenty-live  thousand 
dollars,  because  of  the  large  advances  I  have  already  made  to 
him." 

The  widow  of  the  testator  died  on  February  5th,  1895. 
The  objector,  Dunbar  Marshall,  insisted  that  after  her  death 
he  was  entitled  to  share  in  the  income  of  his  grandfather's 
residuary  estate,  and  this  claim  was  sustained  by  the  surrogate 
and  affirmed  by  the  Appellate  Division  of  the  second 
department.     (See  IS  App.  Div.  211.) 

Wheeler  II  Peckha/n  and  Iiufus  IF.  Peckham,  <//•.,  for 
trustees,  appellants. 

James  F.  Horan  for  George  M.  Marshall,  appellant. 

John  L.  Cadtralader  and  J.  Mayhew  Wainwright  for 
respondent,  Dunbar  Marshall. 

Order  affirmed,  on  opinion  below,  witli  costs  to  the  parties 
who  have  filed  briefs  in  this  court,  payable  out  of  the  estate. 

Gray,  Bartlett,  IIaiuht  and  Martin,  JJ.,  concur;  Par- 
ker, Ch.  J.  (with  whom  O'Brien  and  Vann,  JJ.,  concur), 
reads  for  reversal. 
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Parker,  Ch.  J.  (dissenting).  The  question  is  whether 
Dunbar  Marshall  is  entitled,  under  the  second  trust  provision 
of  testator's  will,  to  participate  in  the  income  after  the  death 
of  testator's  widow,  and  during  the  lifetime  of  testator's 
youngest  child  living  at  the  time  of  her  death  ?  "Whether  the 
answer  shall  be  in  the  affirmative  or  in  the  negative,  depends 
upon  the  intent  of  the  testator,  the  ascertainment  of  which  is 
the  object  of  all  construction.  Once  found,  the  intent  must 
govern,  and  to  it  all  artificial  rules  must  yield. 

In  making  an  examination  of  the  will,  for  the  purpose  of 
ascertaining  whether  it  was  the  object  of  the  testator  to  make 
provision  for  his  grandson  Dunbar  Marshall  during  the  trust 
periods,  or  to  exclude  him  from  participation  in  the  income  of 
the  estate,  we  note  at  the  outset  that  every  person,  except 
Dunbar  Marshall,  who  makes  claim  to  participation  in  the 
estate  of  the  testator,  was  named  in  the  will.  The  testator 
had  6ix  living  children  for  whom,  or  for  whose  children,  he 
undertook  to  make  provision,  by  way  of  income,  during  the 
first  trust  period.  As  they  were  all  in  one  class,  and  were 
his  only  living  children,  it  was  not  necessary  to  name  them, 
and  the  care  with  which  their  names  were  given,  in  that  par- 
ticular connection,  emphasizes  the  conceded  fact  that  he  was 
careful  to  exclude  Dunbar  Marshall  from  sharing  in  the  income 
during  that  trust  period. 

In  the  first  bequest  to  his  wife  he  gave  her  name  in  full, 
although  in  subsequent  provisions  of  the  will,  and  notably  in 
the  first  trust  provision,  the  object  of  which  was,  in  part,  to 
provide  that  all  the  income  of  the  estate  should  go  to  his 
wife,  after  the  payment  of  §12,000  in  annuities  to  the  chil- 
dren, she  was  referred  to  as  "  my  wife "  without  her  name 
being  given. 

There  were  bequests  to  four  persons  not  members  of  the 
family.  The  grandson,  Dunbar  Marshall's  name,  however, 
does  not  appear  in  the  will,  nor  does  the  name  of  his  father, 
who  was  a  deceased  son  of  the  testator.  Xeither  can  there 
be  found  anywhere  in  the  will  any  general  reference  to  a  class 
which  indicates  that  the  testator  had  him  in  mind  as  an  object 
of  his  bounty.     After  a  few  specific  bequests,  and  a  devise  to 

his  wife  of  the  use  of  his  plantation  in  Mississippi  during  her 
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lifetime,  comes  the  first  trust  provision,  the  object  of  which 
was  to  assure  $2,000  per  annum  to  each  of  his  six  living 
children  out  of  the  income  of  his  estate,  the  remainder  to  be 
paid  to  his  wife  for  her  use.  The  provision  to  pay  over  directs 
that  there  be  paid  "  the  sum  of  $2,000  per  annum  to  each  of 
my  six  children,  George  M.  Marshall,  Josephine  E.  Ogden, 
William  St.  John  Elliott  Marshall,  Mary  D.  Marshall,  John  N. 
Marshall  and  Stephen  Duncan  Marshall,  or  to  the  child  or 
children  of  any  of  my  said  children  who  may  die  during  my 
lifetime  or  the  lifetime  of  my  said  wife.     *     *     *  " 

It  is  not  pretended  that  Dunbar  Marshall  takes  under  this 
provision.  The  purpose  to  exclude  him  is  too  strongly  mani- 
fested to  admit  of  any  controversy  whatever.  The  testator 
not  only  gives,  with  great  care,  the  names  of  his  children  who 
are  to  receive  $2,000  per  annum  each,  but,  by  the  substitu- 
tionary clause,  he  makes  it  clear  that  the  child  or  children  to 
be  substituted  for  the  deceased  parent  must  be  a  child  or  chil- 
dren of  one  of  the  persons  named  (all  of  whom  were  then 
living)  "  who  may  die  "  —  not  have  died  —  u  during  my  life- 
time." At  the  threshold  of  the  trust  provisions,  then,  we 
find  Dunbar  Marshall  excluded  from  all  participation  in  the 
income  of  the  estate  during  the  lifetime  of  testator's  wife. 
That  it  was  not  an  accident,  but  the  result  of  a  well-advised 
purpose  to  exclude  him,  is  unmistakable.  This  deliberate 
exclusion  of  the  grandchild  from  sharing  in  the  income  dur- 
ing the  lifetime  of  the  testator's  widow  is  significant.  It 
suggests  that  if  the  testator  intended  that  Dunbar  Marshall 
should  participate  in  the  income  during  the  second  trust 
period,  such  intent  would  likely  be  manifested  as  markedly  as 
was  the  intent  to  exclude  him  in  the  first  period.  In  the 
absence  of  language  indicating  a  purpose  on  the  part  of  the 
testator  to  distribute  the  income  during  the  second  period  on 
a  basis  different  from  the  first,  it  would  be  difficult  to  reach 
any  other  conclusion  than  that  the  testator  intended  that  Dun- 
bar Marshall  should  not  share  in  the  income  of  the  trust  estate 
either  during  the  lifetime  of  his  wife  or  the  lifetime  of  the 
youngest  child  living  at  the  time  of  her  death. 

The  second  trust  period  was  to  go  into  operation  after  the 
death  of  the  widow,  the  trust  object  being  to  provide  for  a 
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further  distribution  of  the  income  during  the  lifetime  of  the 
youngest  of  the  six  named  children  surviving  the  widow.  It 
required  the  trustees  "  to  divide  and  set  apart  the  same  (refer- 
ring to  principal)  into  as  many  equal  parts  as  I  shall  then 
have  of  my  above  children  or  the  lawful  issne  of  any  deceased 
child  living,  *  *  *  and  to  pay  over  the  income  of  6uch 
equal  parts  to  each  of  my  said  children  or  to  its  or  their  issue 
as  aforesaid  during  the  lifetime,"  etc.  The  direction  to  divide 
the  estate  into  as  many  parts  as  u  I  shall  then  have  of  my 
above  children  or  lawful  issue  of  any  deceased  child,"  does 
not  suggest  a  desire  on  the  part  of  the  testator  to  have  his 
grandson  share  in  the  income  during  that  trust  term.  On  the 
contrary,  it  is  in  harmony  with  what  seems  to  be  the  general 
scheme  of  the  testator  to  read  the  phrase  "  or  lawful  issue  of 
any  deceased  child  "  in  its  usual  or  substitutional  sense.  It  is 
an  alternative  and  apparently  used  to  make  it  clear  that  if  one 
or  more  of  the  children  named  shall  be  dead  when  the  time 
comes  for  dividing  the  estate  into  parts,  then  the  issue  of  such 
deceased  child  6hall  come  in,  counting  as  one,  and  take  the 
parent's  share.  It  is  true,  undoubtedly,  as  respondent  con- 
tends, that  the  word  "  or  "  can  be  read  as  "  and,"  and  it  would 
clearly  be  the  duty  of  the  court  to  do  it,  providing  it  should 
first  appear  that  by  so  doing  the  aim  of  the  testator  would  be 
reached.  But  it  is  just  as  clearly  the  duty  of  the  court  not  to 
substitute  "  and  "  for  "  or  "  when,  as  in  this  case,  if  read  as 
written,  the  entire  phrase  harmonizes  with  what  seems  to  be 
the  general  plan  of  the  testator.  But,  if  it  could  be  open  to 
doubt  whether  the  phrase,  "  or  the  lawful  issue  of  any  deceased 
child,"  was  used  by  the  testator  understandingly  and  inten- 
tionally, that  doubt  would  seem  to  be  put  at  rest  by  the 
remainder  of  the  sentence,  which  directs  the  trustees  "  to  pay 
over  the  income  of  one  of  such  equal  parts  to  each  of  my  said 
children  or  to  its  or  their  issue."  The  direction  to  make  pay- 
ment to  each  of  my  said  children  of  course  refers  to  the 
named  children,  and  whether  "or"  or  "and"  be  used,  the 
result  is  the  same,  because  of  the  connection  in  which  it  is 
employed. 

The  phrase  is  substitutionary  in  every  event.     It  could  only 
go  into  effective  operation  upon  the  death  of  one  of  the  tes- 
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tator's  then  living  children,  and  then,  tinder  its  authority,  the 
issue  of  such  deceased  child  would  become  substituted  to  the 
parent's  share  in  the  income.  It  is  unmistakable,  therefore, 
that  the  direction  was  to  pay  over  income  to  six  persons,  or  to 
the  substitutes  provided  for  by  the  will.  If,  then,  we  should 
substitute  "  and  "  for  "  or  "  in  the  phrase  directing  a  division 
of  the  estate  into  equal  parts,  as  the  respondent  contends  we 
should,  the  testator  would  be  found  guilty  of  having  intended 
the  absurdity  of  dividing  the  estate  into  seven  equal  parts, 
but  only  paying  over  the  income  of  six  of  the  parts,  leaving 
the  income  of  the  other  part  undisposed  of.  I  am  unable  to 
find  anything  in  the  language  of  the  will  which  indicates  an 
intent  on  the  part  of  the  testator  to  have  his  grandson  share 
in  the  income  of  his  estate  during  either  of  the  trust  periods, 
and,  therefore,  it  seems  to  be  the  duty  of  the  court  to  read  the 
clause,  to  which  reference  has  been  so  frequently  made,  as  it 
is  written,  the  result  being  that  all  of  the  provisions  of  the  will 
as  to  income  are  found  to  be  in  harmony.    . 

The  learned  surrogate  seems  to  have  been  much  impressed 
with  the  extrinsic  fact  that,  shortly  prior  to  the  death  of  the 
testator,  he  conveyed  intrust  to  one  North  a  plantation  in  Mis- 
sissippi of  the  value,  at  that  time,  so  far  as  the  evidence  shows, 
of  about  $12,000,  the  trust  being  for  the  benefit  of  Dunbar 
Marshall's  mother,  with  the  reversion  to  him  on  his  mother's 
death.  This  act  suggested  to  his  mind  not  only  that  the  rela- 
tions between  the  grandfather  and  grandson  were  pleasant, 
but  also  that  the  gift  of  the  annuities  to  the  testator's  surviv- 
ing children  and  their  issue,  during  the  lifetime  of  the  widow, 
may  well  have  been  intended  to  compensate  such  children  for 
the  gift  of  the  Mississippi  plantation  to  Dunbar  Marshall  and 
his  mother.  It  is  difficult  to  see  why  this  argument,  assuming 
it  to  be  well  grounded,  is  not  equally  applicable  to  the  second 
trust  period.  But  such  extrinsic  facts  as  we  have  are  not 
helpful  in  this  case,  for  the  language  employed  by  the  testator 
is  unambiguous,  and  it  has  but  to  be  read  in  its  natural  and 
ordinary  sense  to  require  the  conclusion  that  the  testator  did 
not  intend  by  his  will  to  permit  his  grandson  to  participate  in 
the  income  of  his  estate  during  the  life  of  the  trusts.  We 
may  feel  that  the  grandson  ought  to  have  much  more  than  the 
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Mississippi  plantation,  subject  to  his  mother's  life  estate ;  that 
he  ought  to  share  in  the  income  during  both  trust  periods,  but 
we  have  no  right  to  make  a  will  for  the  testator.  We  must 
read  the  one  before  us  as  we  find  it,  and,  thus  reading  it,  the 
conclusion  is  reached  that  the  will  does  not  provide  that  Dun- 
bar Marshall  shall  share  in  the  income  of  the  estate  during  the 
trust  period,  to  be  measured  by  the  duration  of  the  life  of  the 
youngest  child  surviving  testator's  wife. 
The  order  should  be  reversed. 


Hattie   E.  Bucki,  Respondent,  v.  Charles   L.  Bucki, 

Appellant. 

Bucki  ▼.  Bucki,  85  Hun,  619,  affirmed. 

(Argued  January  28,  1898;  decided  March  8,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  x^pril 
5,  1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Delos  Mc Curdy  for  appellant. 

Austen  G.  Fox  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur,  except  O'Brien  aud  Vann,  JJ.,  dissenting,  and 
Parker,  Ch.  J.,  not  sittiug. 


Harriet  A.  Grinnell,  Respondent,  v.  William  G.  Taylor, 

Appellant. 

Grinnell  v.  Taylor,  85  Hun,  85,  affirmed. 
(Argued  January  28,  1898;  decided  March  8,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  9,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Frederick  W.  Thomson  for  appellant. 

Arthur  L.  Chapman  for  respondent. 
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Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  O'Brien  and  Vann,  JJ.,  dissenting,  and 
Martin,  J.,  not  sitting. 

Edwin  B.  Salisbury,  Respondent,  v.  Benjamin  J.  Slade, 

Appellant,  et  al.,  Respondents. 

Reported  below,  22  App.  Div.  846. 

(Argued  February  28,  1898;  decided  March  8,  1808.) 

Motion  to  dismiss  an  appeal,  by  certification,  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
third  judicial  department,  entered  December  11,  1897,  affirm- 
ing an  interlocutory  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  of  partition.  The  question  certified  was 
"Whether  at  the  time  of  the  commencement  of  this  action  the 
plaintiff  had  any  estate  in  the  lands  described  in  the  complaint." 

The  motion  was  made  upon  the  grounds  : 

That  the  decision  of  the  Appellate  Division  was  unani- 
mous ;  that  no  question  of  law  is  presented  for  review  by  the 
Court  of  Appeals ;  that  the  appeal  is  frivolous ;  that  the  ques- 
tion certified  is  not  involved  in  the  action  and  that  the  notice  of 
appeal  was  not  valid,  not  being  signed  by  the  attorneys  of  record. 

Tho8.  O*  Conner  for  motion. 

C.  S.  dk  C.  C.  Lester  opposed. 

Motion  denied,  with  ten  dollars  costs. 
All  concur,  except  Gray,  J.,  absent. 


George   W.   Galinger,    Respondent,  v.    Osoar   Hammer- 
stein,  Appellant. 

Reported  below,  22  App.  Div.  629. 

(Argued  February  28,  1898;  decided  March  8,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  24,  1897,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  no  question  is 
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presented  for  review  by  the  Court  of  Appeals  and  that  the 
judgment  is  not  appealable. 

George  W.  Galinger  for  motion. 

Wise  dk  Lichtenstein  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Frederick   Berenbroick,    Appellant,  v.   St.   Luke's    Hos- 
pital in  the  City  of  New  York  et  al.,  Respondents. 

Berenbroick  v.  St.  Luke's  Hospital,  23  App.  Div.  8$9,  appeal  dismissed. 
(Argued  February  28,  1898;  decided  March  8,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  24,  1897,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term ;  also  a  motion  for  damages  for 
delay  caused  by  the  appeal. 

The  motion  was  made  upon  the  ground  that  the  decision  of 
the  Appellate  Division  was  unanimous  that  there  is  evidence 
supporting  or  tending  to  sustain  the  findings  of  fact,  and  that 
the  exceptions  are  frivolous. 

Wm.  B.  Hornblower  for  motion. 
Charles  Potter  Kling  opposed. 
Appeal  dismissed,  with  costs. 


The  National  Harrow  Company,  Appellant,  v.  E.  Bkment 

&  Sons,  Respondents. 

Reported  below,  21  App.  Div.  290. 

(Argued  February  28,  1896;  decided  March  8,  1896.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  September  22,  1897,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee 
and  granting  a  new  trial. 
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The  motion  was  made  upon  the  ground  that  the  appellant 
has  waived  its  right  to  appeal,  it  being  alleged  that  it  has  taken 
affirmative  action  or  has  accepted  a  benefit  under  the  order  or 
judgment  appealed  from. 

Cookinha?n,  Sherman  i&  Martin  for  motion. 

Iiisley  cfe  Love  opposed. 

Motion  denied,  with  ten  dollars  costs. 


George   R.   Taylor,   Respondent,  v.   Edward  Smith, 

Appellant. 

Reported  below,  24  App.  Div.  519. 

(Argued  February  28,  1898;  decided  March  8,  1898.) 

Motion  to  amend  the  notice  of  appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  January  10,  1898,  affirming  a. 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

Shire  c&  Jellinek  for  motion. 

Tracy  C.  Becker  opposed. 

Motion  denied,  without  costs. 


The  People  of  the  State  of  New  York  ex  rel.  George: 
Steinson,  Appellant,  v.  The  Board  of  Education  of  thk 
City  of  New  York,  Respondent. 

Reported  below,  20  App.  Div.  452. 

(Submitted  February  28,  1898;  decided  March  8,  1888.) 

Motion  to  tile  an  undertaking  nunc  pro  tunc^  upon  an  appeal 
from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  August  17, 1897,. 
affirming  an  order  of  Special  Term  denying  a  motion  for  a 
writ  of  mandarniis. 

The  motion  was  made  under  section  1303  of  the  Code  of 
Civil  Procedure,  upon  the  ground  that  the  failure  to  file  under- 
taking was  due  to  inadvertence,  and  the  appellant  has  acted  in 
good  faith. 
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Tovmsend  dk  Mclbaaine  for  motion. 

John  Whalen  opposed. 

Motion  granted,  upon  payment  of  ten  dollars  costs. 


Virginius  Ballard  et  al.„  as  Assignees  of  Brodie  L.  Duke, 
for  the  Benefit  of  Creditors,  Appellants,  v.  Alven  Bever- 
idoe,  Respondent. 

Ballard  v.  Beveridge,  0  App.  Div.  349,  appeal  withdrawn. 
(Argued  February  28,  1898;  decided  March  8,  1898.) 

Motion  for  leave  to  withdraw  an  appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  June  5,  1896,  reversing  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  verdict  and  granting 
a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  order  of 
reversal  not  showing  on  its  face  that  no  question  of  fact  was 
involved,  an  application  for  its  amendment  had  been  made  to 
the  Appellate  Division  and  denied. 

Sullivan  &  Cromwell  for  motion. 
David  McClure  opposed. 

Motion  granted,  with  costs  of  the  appeal  to  the  respondent 
and  ten  dollars  costs  of  motion. 


Jacob  Corleis,   Respondent,   v.   Benedict   Fischer  et  al., 

Appellants. 

Reported  below,  5  App.  Div.  622. 

(Argued  February  28,  1898;  decided  March  8,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  lirst  judicial  depart- 
ment, entered  May  25, 1896,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  Appellate 

Division  had  unanimouslv  decided  that  there  were  facts  tend- 

83      ' 


C58  MEMOKANDA. 

ing  to  support  the  verdict,  and  that  the  exceptions  present  no 
question  for  review. 

Hotchkiss  &  Maddox  for  motion. 

Uriah  W.  Tompkins  opposed. 

* 

Motion  denied,  with  ten  dollars  costs. 


David  McCluke,  as  Receiver  of  The  Life  Union,  Appellant, 

v.  Wayland  Trask,  Respondent. 

Reported  below,  20  App.  Div.  466. 

(Argued  February  28,  1898;  decided  March  8,  1808.) 

Motion  to  amend  return  on  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  August  12,  1897,  sustaining  defendant's 
exceptions  ordered  to  be  heard  in  the  first  instance  in  the 
Appellate  Division,  setting  aside  a  verdict  in  favor  of  plain- 
tiff and  granting  a  new  trial. 

W.  S.  Maddox  for  motion. 

Herbert  B.  Turner  opposed. 

Motion  denied,  with  ten  dollars  costs. 


David  McCluke,  as  Receiver  of  The  Life  Union,  Appellant, 

v.  William  II.  Law,  Respondent. 

Reported  below,  20  App.  Div.  459. 

(Argued  February  28,  1898;  decided  March  8.  1898.) 

Motion  to  amend  return  on  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  August  12,  1897,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial,  and  granting  a  new  trial. 

W.  S.  Maddox  for  motion. 

Herbert  B.  Turner  opposed. 

Motion  denied,  with  ten  dollars-  costs. 
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In  the  Matter  of  the  Appraisal  of  the  Property  of  Philip 
Embury,  Deceased,  under  "  An  Act  to  Tax  Gifts,  Legacies 
and  Collateral  Inheritances  in  Certain  Cases."  The  Comp- 
troller of  the  City  of  New  York,  Appellant ;  Benjamin 
T.  Kissam  et  al.,  as  Executors,  Eespondents. 

(Submitted  February  28,  1898;  decided  March  8,  1898.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
154  N.  Y.  746.) 


In  the  Matter  of  Compulsory  Accounting  of  Hannah  E. 
Andrews,  as  Executrix  of  Albert  N.  Brigos,  Deceased, 
and  In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts 
of  Hannah  E.  Andrews. 

John     N.    Brigos,     Appellant;    Hannah    E.    Andrews, 

Respondent. 

Matter  of  Andrew,  15  App.  Div.  625,  appeal  dismissed. 
(Argued  February  28,  1898;  decided  March  15,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  22,  1897,  affirming  orders  of  the  surrogate  of  the 
county  of  Albany  consolidating  certain  proceedings  and 
directing  John  N.  Briggs  to  render  an  account  of  his  pro- 
ceedings as  executor  of  Albert  N.  Briggs,  deceased. 

Henry  A.  Peckham  for  appellant. 

Edwin  Countryman  for  respondent. 

Appeal  dismissed,  with  costs,  on  authority  of  Matter  of 
Callahan  (139  N.  Y.  51) ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 
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William  A.  Hardt  et  al.  v.  Julius  Levy  et  al. 

In  the  Matter  of  the  Accounting  of  Henry  Winthrop  Gray, 
as  Receiver  of  Levy  Brothers  &  Co.,  Respondent ;  Kingp 
County  Trust  Company,  as  Receiver,  et  al.,  Appellants. 

Hardt  v.  Levy,  20  App  Div.  400,  affirmed. 

(Argued  February  28,  1898;  decided  March  15,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  24,  1897,  reversing  an  order  of  Special  Term  and  set- 
tling the  accounts  of  a  receiver. 

Ira  Leo  Bamberger  and  Benjamin  Tuska  for  appellants. 

George  Zabriskie  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


John  J.  Reeber  et  al.,  Appellants,  v.  Charles  H.  Meyer, 

Respondent. 

Reeber  v.  Meyer,  21  App.  Div.  638,  appeal  dismissed. 
(Submitted  February  28,  1898;  decided  March  15,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 20,  1897,  affirming  an  order  of  Special  Term  denying  a 
motion  to  compel  defendant's  attorney  to  accept  a  notice  of 
appeal  from  a  judgment. 

James  T.  McMahon  for  appellants. 

H.  II  Glass  for  respondent. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
All  concur. 
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The  People  of  the  State  of  New  York  ex  rel.  Ashbel  P. 
Fitch,  Comptroller  of  the  City  of  New  York,  Respondent, 
v.  Daniel  Lord  et  al.,  Commissioners,  and  Henry  Zubil- 
ler,  et  al.,  Executors  of  John  F.  Kocher,  Deceased,  Claim- 
ants and  Appellants. 

People  ex  rel.  Fitch  v.  T/>rd%  24  App.  Div.  137,  affirmed. 
(Submitted  February  28, 1808;  decided  March  15, 1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 11,  1898,  reversing,  on  certiorari,  an  award  to  claimants 
made  by  the  commissioners  of  the  change  of  grade  damage 
commission,  and  dismissing  a  claim. 

Ernest  Hall  and  Thomas  8.  Bassford  for  appellants. 

Robert  C.  Beatty  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


The  People  of  the  State  of  New  York  ex  rel.  Keppler  & 
Schwarzmank  (a  Corporation),  Respondent,  v.  Edward  P. 
Barker  et  al.,  Commissioners  of  Taxes  and  Assessments  of 
the  City  of  New  York,  Appellants. 

People  ex  rel.  Keppler  v.  Barker,  22  App.  Div.  120,  affirmed. 
(Argued  March  1,  1898;  decided  March  15,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  10,  1897,  reversing  an  order  of  Special  Term  dis- 
missing a  writ  of  certiorari  to  review  an  assessment. 

James  M.  Ward  for  appellants. 

John  B.  Green  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


165         661 
Casel 
75  AD  571 


6G2  MEMORANDA. 

The  People  of  the  State  of  New  York,  Respondent,  v. 

Fred  A.  Cole,  Appellant. 

People  v.  Cole,  17  App.  Div.  621,  appeal  dismissed. 
(Argued  March  1,  1898;  decided  March  15,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  6,  1897,  affirming  an  order  of  Special  Term  denying  a 
motion  to  vacate  an  order  transferring  an  indictment  from  the 
Supreme  Court  to  the  Monroe  County  Court. 

Walter  S.  Hubhell  for  appellant. 

George  D.  Forsyth  for  respondent. 

Appeal  dismissed  ;  no  opinion. 

A.U  concur,  except  Gray,  J.,  absent. 


The  People  of  the  State  of  New  York  ex  rel.  Joseph  B. 
Eakins,  Appellant,  v.  Theodore  Roosevelt  et  al.,  Commis- 
sioners Composing  the  Board  of  Police  of  the  Police 
Department  of  the  City  of  New  York,  Respondents. 

People  ex  rel.  Eakins  v.  Roosevelt,  16  App.  Div.  364,  affirmed. 
(Argued  March  1,  1898;  decided  March  15,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
28,  1897,  dismissing  a  writ  of  certiorari  obtained  to  review 
the  dismissal  of  relator  from  the  police  department  in  the  city 
of  New  York. 

Charles  P.  McClelland  for  appellant. 

Theodore  Connoly  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Gray, 
J.,  absent. 
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In  the  Matter  of  the  Estate  of  Joseph  Warben  Tompkins, 

Deceased. 

(Submitted  March  14,  1898;  decided  March  22, 1898.) 

Motion  to  amend  remittitur  as  follows :  "  The  judgment  of 
the.  Appellate  Division  of  the  Supreme  Court  appealed  from 
herein  be  and  the  same  hereby  is  modified  so  as  to  conform  to 
views  set  forth  in  the  opinion,  and  as  modified  affirmed,  but 
without  prejudice  to  any  decrees  in  the  Surrogate's  Court 
entered  by  consent  of  Emile  B.  Morel  or  Stephanie  Morel,  or 
their  attorneys,  from  which  decrees  no  appeal  has  been  taken 
by  either  said  Emile  B.  Morel  or  Stephanie  Morel,  and  with- 
out prejudice  to  payments  and  accountings  by  David  Ver- 
planck,  as  executor  or  trustee  under  such  decrees,  or  upon 
stipulation  with  the  said  Morels,  or  either  of  them,  with  costs 
in  this  court  to  all  parties  who  were  allowed  costs  in  the  Appel- 
late Division  to  be  paid  out  of  the  principal  fund  of  the 
estate."    (See  154  N.  Y.  634.) 

Abel  Crook  for  motion. 

V.  Wright  Kingsley  opposed. 

Baetlett,  J.  The  court,  after  carefully  considering  the 
papers  submitted  on  this  motion  to  amend  the  remittitur,  has 
reached  the  conclusion  that  the  motion  should  be  denied. 

Our  decision  of  the  appeal  goes  to  this  extent  only.  We 
held  that  Emile  B.  Morel  was  entitled  to  one-half  of  the 
income  of  the  estate  from  the  death  of  testator's  daughter, 
Marion,  in  1889,  until  his  decease  in  1894,  and  that  his  widow, 
Stephanie,  was  thereafter  entitled  to  the  same.  We  also 
stated  that  the  accounts  in  Surrogate's  Court  should  be 
adjusted  on  this  basis. 

There  was  nothing  before  us  to  show  the  precise  state  of  the 
accounts  between  the  executor  and  trustee  and  his  bene- 
ficiaries as  to  payments  of  principal  or  income.  All  that  we 
did  was  to  construe  the  will  and  to  lay  down  the  proper  rule 
that  should  govern  accountings  in  the  Surrogate's  Court. 
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If  the  executor  and  trustee  is  protected  by  reason  of  decrees 
on  accountings,  stipulations,  or  payments  as  is  intimated,  there 
is  nothing  in  our  decision  to  affect  that  situation. 

We  regard  the  facts  disclosed  on  this  motion  entirely  outside 
of  the  issues  that  were  presented  to  us  on  the  appeal,  and  we 
leave  the  executor  and  trustee  to  invoke  his  remedies  in  the 
proper  jurisdiction. 

The  motion  should  be  denied,  without  costs. 

All  concur. 

Motion  denied. 


John  Irlbacker  et  al.,  Respondents,  v.  Philip  W.  Roth, 

Appellant. 

Reported  below,  25  App.  Div.  290. 

(Submitted  March  14,  1898;  decided  March  22,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  February  14,  1898,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  unanimously  decided  that  there  was  evidence  sup- 
porting and  tending  to  sustain  the  findings  of  fact  of  the 
referee,  and  that  no  question  of  law  was  raised  in  the  action. 

Warren  F.  Miller  for  motion. 

Shire  dk  Jellenek  opposed. 

Motion  denied,  with  ten  dollars  costs,  upon  the  ground  that 
it  does  not  appear,  either  by  the  judgment  or  order  of  the 
Appellate  Division,  that  the  decision  of  that  court  was  unani- 
mous, with  leave  to  renew  upon  payment  of  such  costs,  pro- 
vided the  record  is  so  amended  as  to  show  that  the  judgment 
appealed  from  was  rendered  by  the  unanimous  vote  of  all  the 
judges  who  took  part  in  the  decision.  {Kaplan  v.  N.  Y. 
Biscuit  Co.,  151  N.  Y.  171.) 
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The  People  of  the  State  of  New  York  ex  rel.  The  Yellow 
Pine  Company,  Appellant,  v.  Edward  P.  Barker  et  al., 
Commissioners  of  Taxes,  etc.,  of  the  City  of  New  York, 
Respondents. 

People  ex  rel.  Yellow  Pine  Co.  v.  Barker,  28  App.  Div.  524,  affirmed. 
(Argued  March  2,  1898  ;  decided  March  22,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  27,  1897,  affirming  an  order  of  Special  Term  dis- 
missing a  writ  of  certiorari  to  review  an  assessment. 

John  B.  Green  for  appellant. 

James  M.  Ward  for  respondents. 

Order  affirmed,  with  costs,  on  prevailing  opinion  of  Patter- 
son, J.,  below. 

All  concur,  except  Gray,  J.,  absent,  and  O'Brien,  J.,  not 
voting. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Henry 
McShane  Manufacturing  Company  of  Baltimore  City, 
Appellant,  v.  Edward  P.  Barker  et  al.,  Commissioners  of 
Taxes,  etc.,  of  the  City  of  New  York,  Respondents. 

People  ex  rel.  McShane  Mfg.  Co.,  v.  Barker,  28  App.  Div.  580,  affirmed. 
(Argued  March  2,  1898  ;  decided  March  22,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  27,  1897,  affirming  an  order  of  Special  Term  dis- 
missing a  writ  of  certiorari  to  review  an  assessment. 

John  B.  Green  for  appellant. 

James  M.   Ward  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 

_  » 

All  concur,  except  Gray,  J.,  absent,  and  O'Brien,  J.,  not 

voting. 
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The  People  op  the  State  of  New  York  ex  rel.  Thomas  H. 
Lynch,  Appellant,  v.  James  J.  Martin  et  al.,  Composing 
the  Board  of  Police  of  the  City  of  New  York,  Respondents. 

People  ex  rel.  Lynch  v.  Martin,  89  Hun,  612,  affirmed. 
(Argued  March  2,  1898;  decided  March  22,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  24,  1895,  affirming  on  certiorari  a  determination  of 
the  board  of  police  of  the  city  of  New  York  dismissing 
relator  from  the  police  force;  also  a  motion  to  dismiss  the 
appeal  on  the  ground  that  simply  a  moot  question  is  presented 
for  determination. 

Howard  P.  Okie  for  appellant. 

Theodore  Connoly  and  Terence  Farley  for  respondents. 

Order  affirmed,  with  costs,  and  motion  to  dismiss  appeal 
denied,  without  costs ;  no  opinion. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  O'Brien 
and  Bartlett,  JJ.,  dissenting. 


Philip  H.  Hover,  Respondent,  v.  Martha  Hover,  Respond- 
ent; Daniel  G.  Booert  et  al.,  as  Executors  and  Trustees  of 
Louisa  M.  Booert,  Deceased,  Appellants. 

Barer  v.  Hover,  21  App.  Div.  565,  affirmed. 
(Argued  March  2,  1898 ;  decided  March  22,  1898.) 

Appeal,  by  certification,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  10,  1897,  affirming  an  order  of 
Special  Term  denying  a  motion  for  an  order  requiring  plain- 
tiff to  assign  to  defendants  a  bond  and  mortgage. 

The  questions  certified  were  as  follows : 

I.  Is  either  the  plaintiff  or  the  defendant  Martha  Hover 
entitled  to  urge,  in  opposition  to  the  application  of  the  defend- 
ants Bogert  and  Pope,  as  executors,  etc.,  for  subrogation  to 
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the  plaintiff's  rights  under  the  mortgage,  the  equities  of 
Martha  Hover  ?  If  the  question  be  answered  affirmatively : 
II.  Are  the  equities  of  the  defendant  Martha  Hover  such 
as  to  justify  the  court  in  denying  the  application  of  the 
defendants  Bogert  and  Pope  for  subrogation  to  the  plaintiff  'a 
rights  under  the  mortgage  ? 

De  Witt  Bailey  for  appellants. 

Lyman  B.  Bunnell  for  plaintiff-respondent. 

Alfred  R.  Bunnell  for  defendant-respondent. 

Order  affirmed,   with  costs,  on  opinion  below,    and   the 
questions  certified  answered  in  the  affirmative. 
All  concur,  except  Gray,  J.,  absent. 


Henry  A.  Stoerzer,  Appellant,  v.  Michael  W.  Nolan,  as 
Assignee  of  Due  lands  Riding  Academy  Company  et  al., 
Respondents. 

Stoerzer  v.  Nolan,  19  App.  Div.  888,  appeal  dismissed. 
(Argued  March  2,  1898;  decided  March  22,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  3,  1897,  affirming  an  order  of  Special  Term  denying 
a  motion  for  an  interlocutory  order  and  judgment  in  an  action 
for  an  accounting 

John  C.  Coleman  for  appellant. 

No  appearance  for  respondents. 

Appeal  dismissed,  with  costs,  on  authority  of  Van  Arsdale 
v.  King  (155  N.  Y.  325). 
All  concur. 
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Gerard  Beekman  et  al.,  as  Trustees  of  the  Estate  of  James 
W.  Beekman,  Deceased,  and  Individually,  Appellants,  v. 
Susan  Van  Dolsen,  as  Executrix  of  Abraham  Van  Dolsen, 
Deceased,  Respondent. 

Beekman  v.  Van  Dolsen,  85  Hun,  618,  affirmed. 
(Argued  March  3,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
22,  1895,  upon  an  order  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict  directed  by  the  court  and  an 
order  denying  a  motion  for  a  new  trial. 

William  Mitchell  for  appellants. 

* 

No  appearance  for  respondent. 

Judgment  and  order^aflirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Heney  A.  Root,  Respondent,  v.  The  New  York  and  New 
England  Railroad  Company,  Appellant. 

Root  v.  New  York  &  New  England  R.  R.  Co.,  88  Hun,  111,  affirmed. 
(Argued  March  3,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  2,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Walter  C.  Anthony  for  appellant. 

Frederic  S.  Barnum  for  respondent. 

Judgment  affirmed,  with  costs,  on  the  ground  that  there  is 
evidence  of  gross  negligence  on  the  part  of  the  defendant ; 
no  opinion. 

All  concur. 


r 
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Edward  MoNamaka,  Respondent,  v.  The  Brooklyn  City 

Railroad  Company,  Appellant. 

McNamara  v.  Brooklyn  City  E.  R.  Co.,  11  Misc.  Rep.  667,  affirmed. 
(Argued  March  3,  1808;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
City  Court  of  Brooklyn,  entered  March  25,  1895,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial. 

G.  V.  S.  Williams  for  appellant. 

Charles  J.  Patterson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  not  sitting. 


Marshall  P.  Stafford,  Appellant,  v.  Charles  C.  Azbell, 

Respondent. 

Stafford  v.  Azbell,  8  Misc.  Rep.  316,  affirmed. 
(Argued  March  3,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  entered  June  14,  1894,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint  at 
a  Trial  Term. 

John  W.  Weed  for  appellant. 

Delos  McCurdy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent,  and  Bartlett,  J., 
dissenting. 
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George  W.  Church  et  al.,  Appellants,  v.  George  W.  Mont- 
gomery, Respondent. 

Church  v.  Montgomery,  11  Misc.  Hep.  715,  affirmed. 
(Argued  March  4,  1808;  decided  March  22,  1898.) 

Appeal  from  an  order  and  judgment  of  the  General  Term 
of  the  late  Superior  Court  of  the  city  of  New  York,  entered 
respectively  March  4  and  6,  1895,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

Wilson  W.  Hoover  for  appellants. 

Edward  F.  Brown  for  respondent. 

Order  and  judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Clara  H.  Price,  Respondent,  v.  Stephen  M.  Ga  Nun  et  al., 

Appellants. 

Price  v.  Ga  Nun,  11  Misc.  Rep.  74,  affirmed. 
(Argued  March  4,  1808;  decided  March  22,  1808.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  January  24, 
1 895,  upon  an  order  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Reuben  Leslie  Maynard  and  Brainard  ToUes  for 
appellants. 

George  D.  Beattys  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 
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Abraham   Denike,   Respondent,  v.  Charles  W.   Denike, 

Appellant. 

Denike  v.  Denike,  8  Misc.  Rep.  604,  affirmed. 
(Argued  March  4,  1898;  decided  March  22,  1808.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
City  Court  of  Brooklyn,  entered  June  27, 1894,  upon  an  order 
modifying  and  affirming,  as  modified,  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

H.  J.  Morris  for  appellant. 

M.  L.  Towns  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Mart  M.  Whiting,  Respondent,  v.  The  Standard  Gas  Light 

Company,  Appellant. 

Whiting  v.  Standard  Gas  Light  Co.,  83  Hun,  4,  affirmed. 
(Argued  March  7,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 24,  1895,  upon  an  order  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

Henry  Thompson  for  appellant. 

T.  Mc  Cants  Stewart  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 
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I 

Frederick  Eder,  ^Respondent,  v.  Seth  H.  Gildersleeve  et 

al.,  Appellants. 

Eder  v.  Gildersleeve,  85  Hun,  411,  affirmed. 
(Argued  March  7,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  in 
February,  1895,  upon  an  order  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

Henry  A.  Peckham  and  Frederick  W.  Taylor  for  appel- 
lants. 

James  Flynn  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  of 
O'Brien,  J.,  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


Stephen  Jennings,  .Respondent,  v.  The  New  York,  New 
Haven  and  Hartford  Railroad  Company,  Appellant. 

Jennings  v.  K  Y.t  N.  II.  &  H.  R.  R.  Co.,  12  Misc.  Rep.  408,  affirmed. 
(Submitted  March  7,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  entered  May  9,  1895,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 

Henry  W.  Taft  for  appellant. 

Gilbert  D.  Lamb  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Edwabd  D.   Dunlop,  Respondent,  v.   George  Wilken, 

Appellant. 

Dunlop  v.  Wilken,  87  Hun,  618,  affirmed. 
(Argued  March  8,  1808;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
23,  1895,  upon  an  order  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

Charles  A.  Decker  for  appellant. 
Edward  W.  S.  Johnston  for  respondent. 

Judgment  and  order  affirmed,  with  costs  and  ten  per 
cent  damages  for  delay,  under  section  3251  of  the  Code  ;  no 
opinion. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


Harriet  E.  Burke,  Respondent,  v.  Terry  J.  Tindale, 

Appellant. 

Burke  v.  Tindale,  12  Misc.  Rep.  31,  affirmed. 
(Submitted  March  8,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  April  4,  1895,  upon  an  order  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the  court 

John  Hunter,  Jr.,  for  appellant. 

Tallmadge  W.  Foster  for  respondent. 

Judgment  and  order  affirmed,  with  costs  and  ten  per  cent 
damages  for  delay,  under  section  3251  of  the  Code  ;  no  opinion. 

All  concur. 

o5 
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Thomas  A.  Patteson,  Jr.,  Respondent,  v.  The  Ongley 

Eleotrio  Company,  Appellant. 

Patteson  v.  Ongley  Electric  Co.,  87  Hun,  462,  affirmed. 
(Argued  March  8,  1898;  decided  March  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
24,  1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

Unfits  W.  Peckham,  Jr.,  and  Wheeler  H.  Peckham  for 
appellant. 

Edmund  Fromds  Hardmg  and  John  H.  Dos  Passos  for 
respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


Jacob  Ringle  et  al.,  Respondents,  v.  The  Wallis   Iron 
Works,  Appellant,  and  The  J.  L.  Mott  Iron  Works. 

Ringle  v.  Wallis  Iron  Works,  86  Hun,  153,  affirmed. 
(Argued  March  8,  1898 ;  decided  March  22,  1898.) 

Appeal  from  an  order  and  judgment  of  the  late  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  April  23,  1895,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

William  G.  Wilson  for  appellant. 

E.  Z.  Collier  and  Thomas  C.  Ennever  for  respondents. 

Order  and  judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 
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Jacob  Ringle  et  al.,  Respondents,  v.  The  Wallis  Iron 
Works,  Appellant,  and  The  Terminal  Warehouse 
Company. 

Bingle  v.  WaUis  Iron  Works,  85  Hun,  279,  affirmed. 
(Argued  March  8,  1898 ;  decided  March  22,  1898.) 

Appeal  from  an  order  and  judgment  of  the  late  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  respectively  March  23  and  27,  1895,  affirming  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

William  G.  Wilson  for  appellant. 

IS.  Z.  Collier  and  Thomas  C.  Ennever  for  respondents. 

0 

Order  and  judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


The  Rector,  Church  Wardens  and  Vestrymen  op  the 
Church  of  the  Holy  Apostles  in  the  City  of  New  York, 
Respondents,  v.  The  New  York  Elevated  Railroad 
Company  et  al.,  Appellants. 

Reported  below,  21  App.  Div.  47. 

(Submitted  March  21,  1898;  decided  March  25,  1898.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  October  5,  1897,  reversing  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  dismissing 
the  complaint  on  the  merits  on  trial  at  Special  Term,  and 
granting  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  order  is  not 
appealable  under  section  190  of  the  Code  of  Civil  Procedure, 
and  that  appellants  have  not  made  the  stipulation  required  by 
subdivision  1  of  that  section. 

James  B.  Ludlow  for  motion. 

Charles  A.  Gardiner  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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In  the  Matter  of  the  Application  of  The  Mayor,  etc.,  of 
New  York,  Relative  to  the  Opening  of  Cathedral  Park- 
way. On  the  Petition  of  Henry  T.  Carey,  as  Trustee,  etc., 
et  al.,  Appellants ;  Herman  C.  Von  Post  et  al.,  Claimants, 
Respondents. 

(Submitted  March  21,  1808;  decided  March  25,  1808.) 

Motion  for  rearguinent  denied,  with  ten  dollars  costs.  (See 
155  N.  Y.  638.) 

Lyman  G.  Mason,  Respondent,  v.  Willard  F.  Robison, 
Individually  and  as  Trustee,  et  al..  Appellants. 

Mason  v.  Robison,  81  Hun,  613,  affirmed. 

(Reargued  March  16,  1898  [see  155  N.  Y.  684];  decided  March  25,  1808.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  21,  1894,  reversing  a  judgment  in  favor  of  defend- 
ants entered  upon  the  report  of  a  referee  and  granting  a  new 
trial. 

Wager  Swayne,  Ru%h  Taggart  and  John  F.  Dillon  for 
appellants. 

John  E.  Parsons  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  stipulation,  with  costs,  on  opinion  below. 

Concur :  Parker,  Ch.  J.,  Gray,  Haight  and  Vann,  J  J. ; 
dissent :  O'Brien,  Bartlett  and  Martin,  J  J. 


Nellie  M.  Spaulding,  Respondent,  v.  Leonard  Fierle  et  al., 

Appellants. 

Spaulding  v.  Fierle,  86  Hun,  17,  affirmed. 
(Argued  March  0,  1808;  decided  March  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  April 


MEMORANDA.  677 

23,  1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

George  C.  Miller  for  appellants. 

Seward  A.  Simons  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


James  B.  Smith,  Respondent,  v.  The  Ingersoll-Sergeant 

Rock  Drill  Company,  Appellant. 

Smith  v.  Ingersoll-Sergeant  Co. ,  12  Misc.  Rep.  5,  affirmed. 
(Argued  March  9,  1898;  decided  March  25,  1898.) 

Appeal  from  an  order  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  April  1, 1895,  reversing  a  judgment  for  nominal  dam- 


David  Thomson,  as  Trustee  of  the  Estate  of  Benjamin  Lord,      155       677 
Deceased,  and  Mary  Hanson  v.  Emma  C.  Hill  et  al.,  Hat-       78  ad  614 
tie  E.  Beabdslee  et  al.,  Appellants ;  Gilbert  M.  Husted, 
Respondent,  Impleaded  with  Lorenzo  Goodwin  et  al. 

Thomson  v.  HiU,  87  Hun,  111,  affirmed. 
(Argued  March  9,  1898;  decided  March  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
8,  1895,  affirming  a  judgment  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  in  an  action  for  the  construction 
of  a  will. 

Abraham  Lansing  and  Henry  A .  Prince  for  appellants. 

Jacob  F.  Miller  and  A.  Edward  Woodruff  for  respondent 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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ages  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  and  granting  a  new  trial. 

William  Z.  Turner  for  appellant. 

Jacob  F.  Miller  for  respondent. 

Order  affirmed,  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 
All  concur. 


Edwaed  R.  Lazarus,  Appellant,  v.  Charles  J.  Sands,   - 

Respondent. 

Lazarus  v.  Sands,  12  Misc.  Rep.  575,  affirmed. 
(Argued  March  10,  1898;  decided  March  25,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
City  Court  of  Brooklyn,  entered  June  4,  1895,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  upon  the  trial. 

Charles  F.  Brandt  for  appellant. 

A.  SimiSy  Jr.,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Tunis  E.  Butler,  Appellant,  v.  Thomas  Brown,  Respondent 

Butler  v.  Brawn,  87  Hun,  617,  affirmed. 

(Submitted  March  10,  1898;  decided  March  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  18,  1895,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 

Louis  S.  Phillips  for  appellant. 

Benjamin  Estes  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Eugene  J.  Kline,  Appellant,  v.  John  P.  Hibbard  et  ah, 

Respondents. 

Kline  v.  Hibbard,  80  Hun,  50,  affirmed. 

(Argued  March  10,  1898;  decided  March  25,  1808.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  12,  1894,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  on  the  merits  on 
trial  at  Circuit. 

Homer  Weston  for  appellant. 

Gooddle  <&  Nottmgham,)  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  O'Brien,  J.,  not  voting,  and  Martin,  J., 
not  sitting. 


Clarissa  Miles,   Respondent,  v.   Fonda,   Johnstown    ani* 
Gloversville  Railroad  Company,  Appellant. 

Miles  v.  Fonda,  J.  <fe  G.  B.  B.  Go.,  88  Hun,  508,  affirmed. 
(Argued  March  9,  1898 ;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
22,  1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 

A.  D.  Z.  Baker  for  appellant. 

Z.  S.  Westbrooh  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All   concur,    except    Gray,   O'Brien   and    Haight,   JJ., 
dissenting. 
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Alexander  Neill,  Respondent,  v.  The  Brooklyn  Elevated 

Railroad  Company,  Appellant. 

Weill  v.  Brooklyn  Elevated  B.  B.  Co.,  18  Misc.  Rep.  408,  affirmed. 
(Submitted  March  14,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
City  Court  of  Brooklyn,  entered  June  24,  1895,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  an 
order  denying  a  motion  for  a  new  trial. 

Nathan  Ottinger  for  appellant. 

James  cfe  Thomas  H.  Troy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Elias  Snyder,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

(Argued  March  14,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  Board  of  Claims  of  the  State 
of  New  York  made  June  25,  1895,  dismissing  a  claim  filed 
by  the  appellant  with  the  board  against  the  state. 

George  P.  Decker  for  appellant. 

T  &  Hancock  for  respondent. 

Order  affirmed,  with  costs,  on  authority  of  Drake  v.  State 
(144  N.  Y.  414). 

All  concur,  except  Parker,  Ch.  J.,  not  voting. 


•George  H.  Passey,  Respondent,  v.  Horace  Craighead, 

Appellant. , 

Passey  v.  Craighead,  89  Hun,  76,  affirmed. 
(Submitted  March  14,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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August  3,  1895,  affirming  a  judgment  of  the  County  Court  of 
Westchester  county  in  favor  of  plaintiff,  entered  upon  a  ver- 
dict, and  an  order  denying  a  motion  for  a  new  trial. 

William  A.  Boyd  for  appellant. 

Frederick  W.  Sherman  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Charles  Edward  Hart,  Respondent,  v.  The  Delaware, 
Lackawanna  and  Western  Railroad  Company 
Appellant. 

Hart  v.  Delaware,  L.  <Jfe  W.  R  B.  Co.,  84  Hun,  605,  affirmed. 
(Submitted  March  14,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  February  15,  1895,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

Hamilton  cfe  Hammond  OdeU  for  appellant. 

Ed/wa/rd  P.  Lyon  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Bartlett,  J.,  dissenting. 


James  H.  Brady,  Appellant,  v.  Nathan  Hutkoff,  Respondent. 

Brady  v.  Hutkoff,  13  Misc.  Rep.  515,  affirmed. 
(Submitted  March  15,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 

Superior  Court  of  the  city  of  New  York,  entered  July  8, 

86 
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1895,  upon  an  order  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee. 

C.  JV.  Bovee,  Jr.,  and  J.  McG.  Goodale  for  appellant 

Dcwid  Leventritt  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Abraham  Davis,  Respondent,  v.  The  Guardian  Assurance 

Company,  Appellant. 

Dams  v.  Guardian  Assurance  Co.,  87  Hun,  414,  affirmed. 
(Argued  March  15,  1698  ;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
28,  1895,  upon  an  order  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

Benno  Loewy  for  appellant. 

Samuel  Oreenbaum  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


James  E.  Kennedy,  Respondent,  v.  The  Fitchburg  Rail- 
road Company,  Appellant. 

Kennedy  v.  FKtMurg  R  R.  Co.,  86  Hun,  020,  affirmed. 
(Argued  March  15,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
22,  1895,  affirming  a  judgment  in  favor  of  plaintiff,  entered 
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upon  a  verdict,  and  an  order  denying  a  motion  for  a  new 
trial. 

T.  F.  Hamilton  for  appellant. 

Thomas  F.  Doherty  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Edwabd  H.   R008,  Respondent,   v.  Samuel  E.   Laird, 

Appellant. 

Boos  v.  Laird,  13  Misc.  Rep.  780,  affirmed. 
(Argued  March  15,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  Buffalo,  entered  July  30,  1895,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

Eugene  M.  Bartlett  for  appellant. 

Fred  D.  Corey  for  respondent. 

Judgment  affirmed,  with  costs  and  ten  per  cent  damages 
for  delay,  under  section  3251  of  the  Code ;  no  opinion. 
All  concur. 


Edwabd  H.  Harriman,  Respondent,  v.  Albert  G.  Howe  et 
al.,  as  Commissioners  of  Highways  for  the  Town  of  Wood- 
bury, Orange  County,  N.  Y. 

Harriman  t.  Howe,  78  Hun;  280,  affirmed. 
(Argued  March  16,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  kte  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  9,  1894,  reversing  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
on  trial  at  Special  Term,  and  granting  a  new  trial. 
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William  F.  O'Neill  for  appellants. 

William    D.    Guthrie    and    Stephen   W.    Fidlerton    for 
respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 
All  concur,  except  Vann,  J.,  not  voting. 


John  Zorn,  Respondent,  v.  Peter  McParlakd,  Appellant 

Zorn  v.  McParland,  11  Misc.  Rep.  555,  affirmed. 
(Argued  March  16,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  March  7, 
1895,  upon  an  order  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

John  «/.  MacJclin  and  Reginald  H.  Arnold  for  appellant. 

Alexander  S.  Lyman  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Edwakd  L.  Oppenheim  et  al.,  Respondents,  v.  James  M. 
Wateebury  et  al.,  Appellants,  Impleaded  with  Matthew 
Griffin,  Defendant. 

Oppenheim  v.  Waterbury,  86  Hun,  122,  affirmed. 
(Argued  March  16,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
17,  1895,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict. 

Wm.  B.  Hornblower  for  appellants. 

Otto  Horwitz  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  dissenting,  and  O'Brien, 
J.,  absent. 
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The  People  of  the  State  op  New  York  ex  rel.  Richard  M. 
Cunningham,  Appellant,  v.  William  H.  Osbokn  et  al.,  as 
Commissioners  of  Highways  of  the  Town  of  Tuxedo, 
Orange  County,  N.  Y.,  Respondents. 

People  ex  rel.  Cunningham  v.  Oeborn,  84  Hun,  441,  affirmed. 
(Submitted  March  7,  1808;  decided  April  19,  1898.) 

Appeal  from  a  jndgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  4,  1895,  affirming  a  judgment  entered  upon  the  dismis- 
sal of  an  alternative  writ  of  mandamus  after  a  trial  before 
the  Supreme  Court. 

W.  F  (TNeiU  for  appellant. 

A.  H.  F.  Seeger  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Vann,  J.,  not  voting. 


Franklin  Bank  Note  Company,  Respondent,  v.  Charles  W. 

Maokey,  Appellant. 

Franklin  Bank  Note  Co.  v.  Maekey,  88  Hun,  511,  affirmed. 
(Argued  March  17,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 26,  1895,  sustaining  plaintiff's  exceptions,  to  the  direction 
by  the  court  of  a  verdict  in  favor  of  defendant,  ordered  to  be 
heard  in  the  first  instance  at  General  Term,  and  granting  a 
new  trial. 

Henry  L.  Burnett  for  appellant. 

William  J.  Gibson  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs;  no  opinion. 

All  concur,  except  Martin  and  Vann,  JJ.,  dissenting,  and 
Parker,  Ch.  J.,  not  sitting. 
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Alexander  M.  Conway,  Respondent,  v.  Edward  O.  Car- 
penter, Appellant. 

Conway  v.  Carpenter,  89  Hun,  607,  affirmed. 
(Argued  March  18,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  3,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

James  M.  Sunt  for  appellant. 

William  Riley  and  John  F.  Brennan  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Peter  S.  Sohutt,  Respondent,  v.  The  Manhattan  Rail- 
way Company  et  al.,  Appellants. 

Schutt  v.  Manhattan  Railway  Co.,  13  Misc.  Rep.  772,  affirmed. 
(Argued  March  18,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  Tork,  entered  August  22, 
1895,  upon  an  order  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term. 

Arthur  0.  Toumsend  and  Julien  T.  Davies  for  appellants. 

Edward  A.  Hibbard  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  dissenting. 
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Edward  H.  Swan,  Jr.,  Respondent,  v.  The  Long  Island 

Railroad  Company,  Appellant. 

Swan  v.  Long  Island  R.  R,  Co.,  86  Hun,  265,  affirmed. 
(Argued  March  18,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  jucticial  department,  entered  May 
16,  1895,  modifying  and  affirming,  as  modified,  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  affirming  an 
order  denying  a  motion  for  a  new  trial. 

Wm.  C.  Beecher  for  appellant. 

Wilhelmu8  Mynderze  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  not  voting. 


George  H.  Newcomb  et  al.,  Appellants,  v.  Augusta  C.  Lush 

et  al.,  Respondents. 

Newcomb  v.  Lush,  84  Hun,  254,  affirmed. 
(Argued  March  18,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Feb- 
ruary 14,  1895,  reversing  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Circuit,  a  jury 
having  been  waived,  and  granting  a  new  trial. 

Theodore  F.  Hamilton  for  appellants. 

E.  Countryman  and  Learned  Hand  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ants on  stipulation,  with  costs,  on  opinion  below. 
All  concur. 
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Heoter  De  Castro,  Appellant,  v.  Compagnie  Francaise  du 
TijLEGRAPHE  de  Paris  a  New  York,  Respondent. 

De  Castro  v.  Compagnie  Francaise,  85  Hun,  281,  affirmed. 
(Argued  March  21,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
6,  1895,  upon  an  order  overruling  plaintiffs  exceptions,  ordered 
to  be  heard  in  the  first  instance  at  General  Term,  and  direct- 
ing a  judgment  for  defendant  upon  a  verdict  directed  by  the 
court. 

Eugene  G.  Kremei*  for  appellant. 

Edwcvrd  K.  Jones  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


Frederick  Mead,  Respondent,  v.  The  New  York  Elevated 
Railroad  Company  et  al.,  Appellants. 

Mead  v.  N.  T.  Elevated  R.  R.  Co.,  12  Misc.  Rep.  646,  affirmed. 
(Argued  March.  21,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  May  10, 
1895,  affirming  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  an  Equity  Term. 

Julien  T.  Davies  and  J.  Osgood  Nichols  for  appellants. 

Joseph  II.  Choate  and  William  V.  Howe  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Lawrence    Green,   Respondent,  v.   Northern    Steamship 

Company,  Appellant. 

Greene  v.  Northern  Steamship  Go  ,  11  Misc.  Rep.  717,  affirmed. 
(Submitted  March  10,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  and  order  of  the  General  Term  of 
the  late  Superior  Court  of  Buffalo,  entered  January  12,  1895, 
affirming  a  judgment  in  favor  of  plaintiff,  entered  upon  a  ver- 
dict, and  an  order  denying  a  motion  for  a  new  trial. 

Frank  Brtmdage  for  appellant. 

John  Laughlvn  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Cornelia  E.  Brett,  as  Executrix  of  James  E.  Brett,  Deceased, 
et  al.,  Appellants,  v.  The  Harlan  &  Hollingsworth 
Company,  Respondent. 

Brett  v.  Harlan  db  Hollingsworth  Co.,  83  Hun,  555,  affirmed. 
(Argued  March  23,  1898  ;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
10,  1895,  overruling  plaintiff's  exceptions,  ordered  to  be  heard 
in  the  first  instance  at  General  Term,  and  directing  judgment 
in  favor  of  plaintiffs  upon  a  verdict  directed  by  the  court. 

Edwa/rd  B.  Whitney  said  Henry  W.  Goodrich  for  appellants. 

Henry  B.  B.  Stapler  and  Henry  W.  Smith  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 

87 
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Case  l       ^evi  Washburn,  as  Sheriff  of  Jefferson  County,  Respondent, 
77  AD  202  v.  The  Carthage  National  Bank,  Appellant. 

Washburn  v.  Carthage  Nat.  Bank,  86  Hun,  396,  affirmed. 
(Argued  March  24,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late 'General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  14,  1895,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Watson  M.  Rogers  for  appellant. 

A.  E.  Kilby  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J.,  not  sitting. 


William  Roe,  Appellant,  v.  Thomas  E.  Crimmins,  Respondent 

Roe  v.  Crimmins,  10  Misc.  Rep.  711,  affirmed. 
(Argued  March  24,  1898;  decided  April  19,  1898.) 

Appeal,  by  permission,  from  an  order  of  the  General  Term 
of  the  late  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  entered  January  7, 1895,  reversing  a  judgment  of 
the  General  Term  of  the  City  Court  of  New  York  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
granting  a  new  trial. 

Edgar  J.  Nathan  and  Michael  H.  Cardozo  for  appellant. 

Thomas  S.  Moore  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs  ;  no  opinion. 
All  concur. 
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Thomas  "W.  Eeilly  et  al.,  Respondents,  v.  John  R.  Lee, 

Appellant. 

ReiUy  v.  Lee,  85  Hun,  315,  affirmed. 

(Argued  March  24,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
10,  1S95,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee. 

Artemas  B.  Smith  for  appellant. 

L.  Laflin  Kellogg  and  Alfred  C.  Pette  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  O'Brien, 
J.,  not  voting. 


John  Cassidy,  Appellant,  v.  The  Atlantic  Avenue  Rail- 
road Company,  Respondent. 

Cassidy  v.  Atlantic  Ave.  U.  R.  Co.,  12  Misc.  Rep.  648,  affirmed. 
(Argued  March  25,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  General  Terra  of  the  late 
City  Court  of  Brooklyn,  entered  June  29,  1895,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  at  a  Trial  Term. 

Isaac  M.  Kapper  for  appellant. 

James  R.  Soley  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Bartlet,  J.,  who  dissents  on  the  ground 
that  the  case  is  not  distinguishable  from  Nolan  v.  B.  O.  (&  N. 
JR.  R.  Co.  (87  N.  Y.  63),  and  Vann,  J.,  not  voting. 
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William   H.  Flannery  et  al.,  Respondents,   v.  The  Cor- 
nell Steamboat  Company,  Appellant 

Flannery  v.  CorneU  Steamboat  Co.,  89  Hun,  185,  affirmed. 
(Argued  March  26,  1898;  decided  April  19,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  7,  1895,  affirming  a  judgment  in  favor  of  plaintiffs, 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Robert  D.  Benedict  for  appellant. 

La  Roy  8.  Gove  and  James  J.  Macklin  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  Gray  and  O'Brien,  JJ., 
dissenting. 

In  the  Matter  of  the  Application  of  The  Attorney-General 
for  an  Order  for  the  Examination  of  Witnesses  under  the 
Provisions  of  Chapter  383  of  the  Laws  of  1897 ;  The  Attor- 
ney-General, Appellant ;  Samuel  Sloan,  Respondent. 

Matter  of  Attorney- General,  22  App.  Div.  285,  appeal  dismissed. 
(Argued  March  2,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  20,  1897,  affirming  an  order  of  a  justice  of  the 
Supreme  Court  vacating,  on  motion  of  Samuel  Sloan,  an  order 
made  by  such  justice  ex  parte  on  the  12th  day  of  May,  1897, 
requiring  Sloan  to  appear  and  submit  to  an  examination  before 
the  bringing  of  an  action  under  the  psovisions  of  chapter  383 
of  the  Laws  of  1897. 

This  case  was  argued  and  decided  with  Matter  of  Attorney- 
General  (ante,  p.  441). 

T.  E.  Hancock^  */.  Newton  Fiero  and  John  C.  Dawies  for 

appellant. 

David  McGlure  for  respondent. 

Appeal  dismissed,  with  costs. 
All  concur. 
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Rebecca  J.  Bennett,  Respondent,  v.  Cathabinb  M.  Vondeb 

Bosoh,  Appellant. 

Bennett  v.  Vonder  Bosch,  26  App.  Div.  811,  appeal  dismissed. 
(Argued  April  18,  1898;  decided  April  18,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  11,  1898,  affirming  an  order  of  Special  Term  grant- 
ing a  motion  to  strike  the  action  from  the  Special  Term 
calendar  on  the  ground  that  it  is  properly  triable  by  jury. 

Theodore  IT.  Silkman  for  appellant. 

Robert  L.  Redfidd  for  respondent. 

Appeal  dismissed,  with  costs,  on  the  argument. 


The  People  of  the  State  of  New  York  ex  rel.  Edward  D. 
McLaughlin,  Appellant,  v.  Frank  Moss  et  al.,  Police  Com- 
missioners, Composing  the  Board  of  Police  Commissioners 
of  the  City  of  New  York,  Respondents. 

People  ex  rel.  McLaughlin  v.  Moss,  26  App.  Div.  625,  appeal  dismissed. 
(Argued  April  19,  1898;  decided  April  19,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 28,  1898,  affirming  on  certiorari  the  determination  of 
the  board  of  police  of  the  police  department  of  the  city  of 
New  York  dismissing  the  relator  from  the  police  force. 

George  27".  Bruce  for  appellant. 

Theodore  Connoly  and  Terence  Farley  for  respondents. 

Appeal  dismissed  on  argument,  with  costs. 


Thomas  Adams  &   Co.,   Limited,  Appellant,  v.   Nicholas 

Albert  et  al.,  Respondents. 

(Submitted  April  18,  1898;  decided  April  26,  1898.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
155  K  Y.  356.) 


694  MEMORANDA. 

Joseph  Campbell  et  al.,  as  Executors  of  "William  Campbell, 
Deceased,  Appellants,  v.  New  York  Life  Insurance  Com- 
pany, Respondent. 

Reported  below,  14  App.  Div.  611. 

(Argued  April  18,  1898;  decided  April  26,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  March  8,  1897,  affirming  a  judgment  in 
favor  of  defendant,  entered  upon  a  verdict,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  unanimously  decided  that  the  verdict  was  supported 
by  the  evidence. 

Wm.  B.  Hombl<ower  for  motion. 

B.  C.  Chetwood  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Seraph  M.  Chamberlin,  Respondent,  v.  Ella  V.  Gleason 
et  al.,  Appellants,  Impleaded  with  The  City  of  Olean 
et  al. 

Reported  below,  20  App.  Div.  624. 

(Argued  April  18,  1898;  decided  April  26,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  August  18, 1897,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  Appellate 
Division  had  not  allowed  the  appeal,  nor  had  the  appeal  been 
allowed  by  the  Court  of  Appeals,  or  a  judge  thereof,  and 
upon  the  farther  ground   that  the  Appellate  Division  unani- 
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mously  decided  there  was  evidence  supporting  or  tending  to 
support  the  findings  of  fact  and  the  decision  of  the  trial 
court. 

Henry  Donnelly  and  AUen  J.  Hastings  for  motion. 

J.  H  Waring  opposed. 

Motion  denied,  with  ten  dollars  costs. 


156    6961 

Maud  Van  Buren  Holme,  Respondent,  v.  John  Stewart  et  701' 

al.,  Defendants ;  Howard  A.  Sperry,  Purchaser,  Appellant. 

Holme  v.  Stewart,  25  App.  Div.  625,  affirmed. 
(Argued  March  2,  1898;  decided  April  28,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 21,  1898,  affirming  two  orders  of  the  Special  Term,  the 
first  of  which  required  the  appellant  to  complete  a  purchase 
he  made  at  a  foreclosure  sale  of  the  defendant  Stewart's  prop- 
erty by  direction  of  and  on  behalf  of  the  defendant ;  the  second 
of  which  denied  the  appellant's  motion,  on  notice  to  the  plaintiff 
and  defendant  to  substitute  the  defendant  in  appellant's  place 
as  purchaser,  or  to  have  a  resale  of  the  property  ordered  on 
terms,  or  that  appellant  be  permitted  to  assign  the  bid  to  either 
plaintiff  or  defendant,  or  that  appellant  be  relieved  of  the 
purchase  on  terms. 

Howard  A.  Sperry,  appellant,  in  person. 

John  II.  Ilenshaw  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Parker,  Ch.  J.,  Gray  and  Martin,  JJ., 
who  dissent  on  the  ground  the  question  is  not  reviewable  in 
this  court. 


696  MEMORANDA. 

In  the  Matter  of  The  Health  Department  of  the  City  of 
New  York,  Appellant,  v.  Frederick  Dassori,  Respondent, 
Impleaded  with  Others. 

Reported  below,  24  App.  Div.  625. 

(Argued  April  18, 1898;  decided  April  26,  1898.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  12,  1898,  purporting  to  amend  nunc 
pro  tunc  an  order  of  the  same  Appellate  Division  entered  on 
or  about  October  25, 1897,  reversing  a  judgment  and  granting 
a  new  trial,  by  inserting  the  words,  "  on  a  question  of  fact," 
after  the  words,  "  ordered  that  the  said  final  order  and  the 
said  judgment  be  and  the  same  hereby  are  reversed." 

The  motion  was  made  upon  the  ground  that  the  order  is  not 
appealable  to  the  Court  of  Appeals. 

JF1.  R.  Coudert,  Jr.,  for  motion. 

John  Whalen  and  Roger  Foster  opposed. 

Motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  Maurice  Klein,  a  Law 

Student. 

(Submitted  April  21,  1898;  decided  April  26,  1898.) 

Motion  for  leave  to  file  nunc  pro  tunc  as  of  September  30, 
1897,  a  regents'  law  student  certificate,  dated  January  27, 1898, 
and  filed  February  24,  1898. 

The  motion  was  made  upon  the  ground  that  the  petitioner 
took  an  examination  in  English  history,  the  last  subject  required 
for  the  completion  of  his  regents'  examination,  on  September 
30,  1897,  in  accordance  with  the  schedule  of  the  University 
of  the  State  of  New  York,  and  delivered  his  paper  with  his 
card  bearing  his  seat  number  to  the  attendant,  and  there- 
after, in  accordance  with  the  rules  of  the  department,  made  the 
usual  affidavit ;  that  the  records  of  the  regents'  office  fail  to 
show  any  record  of  his  September  examination,  and  that  he 
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took  another  examination  on  January  27,  1898,  which  he  suc- 
cessfully passed,  and  then  received  his  law  student  certificate, 
which  he  filed  with  the  clerk  of  the  Court  of  Appeals  Feb- 
ruary 24,  1898. 

Leo  W.  Harburger  for  motion. 

Motion  denied  upon  authority  of  Witter  of  Mason  (140  N. 
Y.  658),  without  costs. 

In  the  Matter  of  the  Accounting  of  George  Macculloch 
Miller  and  Stephen  Duncan  Marshall,  as  Trustees  under 
the  Last  Will  and  Testament  of  Levin  R.  Marshall, 
Deceased. 

George  Maooullooh  Miller  and  Stephen  Duncan  Mar- 
shall, as  Trustees,  etc.,  and  George  Marshall,  Appellants ; 
Dunbar  Marshall,  Respondent. 

(Submitted  April  18,  1808;  decided  April  26,  1898.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
155  N.  Y.  646.) 


Henry  H.  Jackson  et  al.,  as  Executors  of  Peter  A.  H.  Jackson 
Deceased,  Respondents,  v.  Ann  Niohol  et  al.,  Appellants. 

Jackson  v.  fficol,  23  App.  Div.  199,  appeal  dismissed. 
(Argued  April  18,  1898;  decided  April  26,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  December  27, 1897,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  the  exceptions 
are  frivolous ;  that  the  only  question  involved  is  a  question 
of  fact,  and  that  the  Appellate  Division  unanimously  decided 
that  the  findings  of  fact  are  supported  by  the  evidence. 

Johnston  &  Johnston  for  motion. 

Wm.  H.  Newmcm  opposed. 

Motion  granted,  with  costs. 

88 


698  MEMORANDA. 

In  the  Matter  of  Proceedings  against  Whittlesey  D.  Searls, 

a  Recalcitrant  Witness. 

Whittlesey  D.  Seabls,  Appellant;  The  Lake  Street 
Elevated  Railroad  Company  (an  Illinois  Corporation), 
Respondent. 

(Submitted  April  18,  1898;  decided  April  26,  1898.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.     (See 
155  N.  Y.  333.)  

Anna  B.  Stewart,  Appellant,  v.  The  Union  Mutual  Life 

Insurance  Company,  Respondent. 

(Submitted  April  18,  1898;  decided  April  26,  1898.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
155  N.  Y.  257.) 

New  York  Security  and  Trust  Company,  Respondent,  v. 
Saratoga  Gas  and  Electric  Light  Company  et  al., 
Appellants,  et  al. 

William  V.  Reynolds,  as  Receiver,  Appellant,  v.  New  York 
Security  and  Trust  Company  et  al.,  Respondents,  et  al. 

Reported  below,  88  Hun,  569. 

(Argued  April  18,  1898;  decided  April  26,  1898.) 

Motion  to  dismiss  appeals,  in  the  first  case,  from  a  judgment 
of  the  late  General  Term  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  September  16,  1895,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term ;  in  the  second  case,  from  a 
judgment  of  the  same  General  Term  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  appellant, 
William  V.  Reynolds,  has  been  dead  for  more  than  a  year,  and 
that  no  one  has  been  substituted  in  his  place. 

Ilornblower,  Byrne  tfc  Taylor  for  motion. 

Edward  Winslow  Paige  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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John   Irlbacker  et  al.,   Respondents,  v.  Philip  W.  Roth, 

Appellant. 

Irlbacker  v.  Both,  25  App.  Div.  290,  appeal  dismissed. 
(Submitted  April  18,  1898 ;  decided  May  8,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  February  14,  1898,  affirming  a 
judgment  in  favor  of  plaintiffs  entered  upon  the  report  of  a 
referee. 

The  motion  was  made  upon  the  grounds  that  no  question 
of  law  was  raised  in  the  action  and  that  the  Appellate  Division 
unanimously  decided  that  there  was  evidence  supporting  and 
tending  to  sustain  the  findings  of  fact  of  the  referee. 

Warren  F.  Miller  for  motion. 
Shea  <&  Jellineh  opposed. 
Motion  granted,  with  costs. 


In  the  Matter  of  the  Application  of  The  Edison  Electric 
Illuminating  Company  of  Brooklyn,  Respondent  and 
Appellant,  v.  The  Common  Council  of  the  City  of  Brook- 

• 

lyn,  Appellant  and  Respondent. 

Matter  of  Edison  El.  Illuminating  Co.,  22  App.  Div.  371,  affirmed. 
(Argued  April  18,  1898;  decided  May  3,  1898.) 

Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department,  entered 
December  3,  1897,  affirming  an  order  of  the  County  Court  of 
Kings  county  directing  the  common  council  of  the  city  of 
Brooklyn  to  refund  to  the  petitioner  the  aggregate  of  taxes 
upon  personal  property  paid  by  petitioner  for  state  purposes 
during- the  years  1892,  1893  and  1894. 

Almet  F.  Jenks  for  the  common  council. 

Edward  S.  Feck  for  petitioner. 

Order  affirmed  on  opinion  below,  with  costs. 
All  concur. 
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700  MEMORANDA. 

The  People  of  the  State  of  New  Yoke  ex  rel.  John 
Blocher,  Respondent,  v.  Thomas  F.  Crowley  et  al.,  Board 
of  Assessors  of  the  City  of  Buffalo,  Appellants. 

People  ex  rel.  Blocher  v.  Crowley,  21  App.  Div.  304,  affirmed. 
(Submitted  April  18,  1898;  decided  May  3, 1898.) 

Appeal  from  ail  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  25,  1897,  reversing  an  order  of  Special  Term  quash- 
ing a  writ  of  certiorari  to  review  an  assessment. 

William  II.  Cuddeback  and  Albert  H.  Jackson  for  appellants. 

Hammond  <&  Brown  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Haight  and  Vann,  JJ.,  not  voting. 


In  the  Matter  of  the  Application  of  The  Buffalo  Traction 
Company,  Respondent,  for  the  Appointment  of  Commis- 
sioners to  Determine,  etc.;  Emma  K.  White  et  al., 
Appellants. 

Matter  of  Buff alo  Traction  Co.,  25  App.  Div.  447,  affirmed. 
(Argued  April  19,  1898;  decided  May  3,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  23,  1898,  confirming  the  report  of  commissioners 
determining  that  a  proposed  street  surface  railroad  should  be 
constructed  and  operated. 

Eugene  M.  Bartlett  for  appellants. 

J.  H.  Metealf  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
All  concur. 
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The  People  of  the  State  of  New  York  ex  rel.  Christopher 
Quinn,  Appellant,  v.  Frank  Moss  et  al.,  Commissioners, 
Composing  the  Board  of  Police  of  the  Police  Department 
of  the  City  of  New  York,  Respondents. 

People  ex  rel.  Quinn  v.  Most,  24  App.  Div.  625,  affirmed. 
(Argued  April  19,  1898;  decided  May  3,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 11,  1898,  affirming  on  certiorari  the  proceedings  of 
respondents  in  dismissing  the  relator  from  the  police  force  of 
the  city  of  New  York. 

Harold  Nathan  for  appellant. 

Theodore  Connoly  and  Terence  Farley  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


The  People  of  the  State  of  New  York  ex  rel.  Francis  H. 
D.  Mason,  Appellant,  v.  Stephen  V.  R.  Cruger  et  al., 
Commissioners  of  Parks  of  the  City  of  New  York, 
Respondents. 

People  ex  rel.  Mason  v.  Cruger >,  17  App.  Div.  488,  affirmed. 
(Argued  April  19,  1898;  decided  May  8,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
29,  1897,  affirming  on  certiorari  the  proceedings  of  respond- 
ents in  removing  relator  from  the  position  of  regular  clerk  to 
the  board  of  parks. 

Walter  Large  and  John  J.  Delaney  for  appellant. 

Theodore  Connoly  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  O'Brien  and  Vann,  JJ.,  dissenting,  and 
Parker,  Ch.  J.,  not  sitting. 


702  MEMORANDA. 

In  the  Matter  of  the  Petition  of  George  Hilliabd,  Special 
Deputy  Commissioner  of  Excise,  Appellant,  v.  Annie 
Giese,  Respondent. 

Matter  of  Billiard,  25  App.  Div.  222,  affirmed. 
(Submitted  April  19,  1898;  decided  May  3,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
3,  1898,  reversing  an  order  of  Special  Term  granting  an 
injunction. 

N.  If.  Stranahcm  and  Alfred  R.  Page,  for  appellant. 

Arthur  Furber  and  Charlies  L.  Hoffman  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


The  People  of  the  State  of  New  York  ex  rel.  Joseph  A. 
Meyer,  Appellant,  v.  Theodore  Roosevelt  et  al.,  Police 
Commissioners  of  the  City  of  New  York,  Respondents. 

People  ex  rel.  Meyer  v.  Roosevelt,  28  App.  Div.  514,  affirmed. 
(Argued  April  19, 1898;  decided  May  3,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  27,  1897,  affirming  on  certiorari  the  proceedings 
of  the  police  commissioners  of  the  city  of  New  York  in  dis- 
missing relator  from  the  police  force. 

Louis  J.  Grant  for  appellant. 

Theodore  Gonnoly  and  Terence  Farley  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  O'Brien  and  Vann,  J  J.,  dissenting. 
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In  the  Matter  of  the  Drainage  of  Certain  Lands  in  the  Town 
of  Penfield,  Monroe  County,  New  York. 

Robert  Harris,   Appellant;    Adele   L.   Hurlburt  et   al., 

Respondents. 

Matter  of  Town  of  Penfield,  8  App.  Div.  30,  affirmed. 
(Argued  April  19,  1898;  decided  May  3,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  20,  1897,  reversing  an  order  of  the  County  Court  of 
Monroe  county  determining  that  certain  lands  should  be 
drained  by  ditches  opened  through  respondents'  lands. 

Walter  S.  Hubbett  for  appellant. 

James  M.  E.  O*  Grady  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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ACCOMMODATION  PAPER. 
See  Bills,  Notes  and  Checks,  1,  2. 


ACCOUNTING. 
See  Insurance,  1-3. 


ADMINISTRATORS. 

See  Executors  and  Administra- 
tors. 


ADOPTION. 

1.  Statutory  Institution.  The  adop- 
tion of  children  was  unknown  to 
the  common  law  of  England,  and 
exists  in  this  country  only  by  vir 
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tue  of  statute.    Matter  of  Thorne. 

140 

L.  1873,  Ch.  830  —  Construction. 
The  saving  clause  in  the  first  gen- 
eral statutory  provision  in  this 
state  for  the  adoption  of  children 
(L.  1878,  ch.  880,  §  13).  to  the  effect 
that  nothing  therein  contained 
should  prevent  the  adoption  of 
any  child  theretofore  made  accord- 
ing to  any  method  practiced  in  this 
state  from  having  the  effect  of  an 
adoption  thereunder,  had  refer- 
ence only  to  those  forms  of  adop- 
tion theretofore  existing  by  virtue 
of  special  statutory  enactments 
contained  ki  the  charters  of  char- 
itable societies,  and  was  not  in- 
tended to  legalize  private  agree- 
ments executed  without  authority 
of  law  and  containing  no  safe- 
guards as  to  the  transmission  of 
property.  Id. 

AGENT. 

See  Principal  and  Agent. 


ALIMONY. 

See  Divorce,  3,  4,  8. 

89 


ANCIENT  TITLES. 
See  Hempstead  (Town  of),  3. 


ANTI-TRUST  ACT. 
See  Session  Laws,  29,  30. 


APPEAL. 

1.  Assessment  of  Damages  on  Default 
not  Reviewable  in  Court  of  Appeals. 
A  proceeding  for  the  assessment 
of  the  plaintiff's  damages,  after 
his  cause  of  action  has  been  ad- 
mitted by  the  defendant's  failure 
to  answer,  is  not  the  subject  of 
review  in  the  Court  of  Appeals. 
Basset t  v.  French.  46 

2.  Method  of  Renew.  The  method 
of  review  in  such  cases  is  by 
motion  to  set  aside  the  inquisi- 
tion, which,  being  largely  ad- 
dressed to  the  discretion  of  the 
Special  ^Term  of  the  trial  court,  is 
the  subject  of  review  by  the  ap- 
pellate branch  of  the  same  court, 
and  by  that  court  only.  Id, 

3.  Interlocutory  Order  of  Punish- 
ment for  Contempt.  When  an 
order  adjudging  a  defendant 
guilty  of  contempt  and  imposing 
a  fine  also  provides  for  a  refer- 
ence to  take  proof  and  report  as 
to  the  damages  sustained  by  the 
plaintiff  by  the  acts  and  miscon- 
duct of  the  defendant,  it  is  an  in- 
terlocutory, and  not  a  final  order, 
and,  consequently,  is  not  appeal 
able  as  of  right  to  the  Court  of 
Appeals.  (Code  Civ.  Pro.  §  190.) 
Ray  v.  K  T.  Bay  Ex.  R.  R.  Ok 

102 

4.  Order  in  Actiont  not  in  Special 
Proceeding.  A  proceeding  to  pun- 
ish the  defendant  in  an  action  for 
contempt,  to  enforce  a  civil  rem- 
edy, instituted  by  an  order  to  show 
cause,  is  a  proceeding  in  the  ac- 
tion and  not  a  special  proceeding; 
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and  an  order  made  therein,  even 
if  final,  not  being  made  in  a  special 
proceeding  is  not  appealable  as  of 
right  to  the  Court  of   Appeals. 

Id. 

5.  Order  of  Restitution.  Quare, 
whether  an  order  of  restitution 
of  the  Appellate  Division,  made 
under  section  1823  of  the  Code 
of  Civil  Procedure  on  the  appli- 
cation of  the  general  assignee  of 
the  defendant  in  an  attachment 
suit,  is  a  final  order  in  a  special 
proceeding,  within  the  statute 
governing  appeals  to  the  Court 
of  Appeals  (Code  Civ.  Pro.  §  190). 
Merriam  v.  Wood  dt  P.  Lith.   Co. 

136 

6.  Discretionary  Order.  The  power 
of  the  Appellate  Division  to  grant 
restitution  under  section  1323  of 
the  Code  of  Civil  Procedure  is 
discretionary  and,  when  the  dis- 
cretion has  been  exercised,  its 
decision  is  final,  and  the  Court  of 
Appeals  cannot  review  the  result- 
ing order,  or  any  question  involved 
in  it,  in  the  absence  of  a  certificate. 

Id. 

7.  Intermediate  Order  —  Code  Civ. 
Pro.  §  1316.  An  order  denyiug  a 
motion  for  a  new  trial  upon  the 
•ground  of  the  misconduct  of  a 
Juror,  and  an  order  denying  a  mo- 
tion to  resettle  such  order,  made 
before  judgment,  although  after 
the  successful  party  might  have 
entered  judgment,  are  intermedi- 
ate orders  necessarily  affecting  the 

final  judgment,  within  the  pur- 
view of  section  1316  of  the  Code 
of  Civil  Procedure,  which  pro- 
vides that  an  appeal,  taken  from 
.  a  final  judgment,  brings  up  for  re- 
view an  Intermediate  order,  which 
is  specified  in  the  notice  of  ap- 
peal, and  necessarily  affects  the 
.final  judgment.  Fox  v.  Matthies- 
sen.  177 

•8.  Meaning  of  "  Intermediate."  The 
word  "intermediate,"  in  section 
1316  of  the  Code  of  Civil  Pro- 
cedure, means  between  the  two  ex- 
tremes of  service  of  summons  and 
entry  of  judgment.  Id. 

9.  Remittance  of  Com  for  Considera- 
tion by  Appellate  Division.  When 
An  appeal  to  the  Court  of  Appeals 


from  an  affirmance  of  a  final 
judgment  also  brings  up  for  re- 
view an  order  of  a  late  General 
Term  dismissing  an  appeal  from 
orders  on  the  ground  that  they 
were  not  "  intermediate "  and, 
consequently,  not  reviewable,  and 
the  Court  of  Appeals  decides  that 
the  orders  were  intermediate  and 
involve  questions  which  the  ap- 
pellant was  entitled  to  have  con- 
sidered by  the  General  Term,  but 
which  the  Court  of  Appeals  is 
without  power  to  consider,  it  will 
reverse  the  order  of  dismissal  and 
remit  the  case  to  the  Appellate 
Division  for  consideration  of  the 
questions  presented  by  the  appeal 
from  the  orders.  Id. 

10.  Party  Aggrieved.  The  plaintiff 
in  an  injunction  action,  being 
ultimately  liable  to  his  sureties  for 
any  money  they  may  be  compel- 
led to  pay,  is  entitled  to  take  an 
appeal  from  an  order  fixing  dam- 
ages in  a  proceeding  against  the 
sureties.     Barter  v.  Westcott.   211 

11.  Order  in  Contempt  Proceeding. 
A  proceeding  to  punish  a  party 
for  contempt,  instituted  by  an  or- 
der to  show  cause,  to  enforce  the 
judgment  in  an  action,  is  a  pro- 
ceeding in  the  action,  and  not  a 
special  proceeding  (Code  Civ.  Pro. 
§  2273);  and,  therefore,  a  final  or- 
der made  therein  is  not  appealable 
as  of  right  to  the  Court  of  Appeals 
(3  190).  Jewelers*  Mer.  Agency  v. 
Rothschild.  255 

12.  Certiorari  to  Review  Assessment 
—  Order.  An  order  of  the  Appel- 
late Division  which  not  only  re- 
verses an  order  of  the  Special 
Term  quashing  a  writ  of  certiorari 
to  review  an  assessment,  but  also 
reinstates  the  writ  and  remits  the 
proceedings  to  the  Special  Term 
for  its  determination  upon  the  mer- 
its, is  not  an  order  finally  determin- 
ing a  special  proceeding,  and, 
hence,  is  not  appealable  as  of  right 
to  the  Court  of  Appeals.  (Code 
Civ.  Pro.  §  190.)  PeopU  ex  rel. 
Bronx  O.  <jfc  El.  Co.  v.  Barker.  308 

13.  Unanimous  Decision.  When  the 
Appellate  Division  has  unani- 
mously affirmed  an  order  dismis- 
sing, upon  the  merits,  a  writ  of 
certiorari  to  review  an  assessment, 
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the  Court  of  Appeals  has  no  juris- 
diction to  review  the  facts  which 
are  alleged  to  show  the  existence  of 
the  grounds  of  the  writ.  People  ex 
rel.   Bdway.Imp.    Co.    v.   Barker, 

322 

14.  New  York  City  —  Review  of  As- 
sessment on  Ground  of  Inequality  — 
Question  not  Presented  on  Appeal. 
The  question  of  the  effect  and  con- 
stitutionality of  the  provision  of 
the  New  York  city  Consolidation 
Act  (§  821,  amd.  L.  1885,  ch.  311) 
which  in  terms  limits  the  review 
of  a  tax  assessment  upon  certiorari 
to  illegality  and  overvaluation,  as 
affecting  the  power  to  review  in- 
equality, is  not  presented  to  the 
Court  of  Appeals,  on  appeal  from 
an  order  affirming  an  order  dis- 
missing, on  the  merits,  a  writ  sued 
out  on  the  grounds  of  overvalua- 
tion and  inequality,  when  it  does 
not  appear  on  the  face  of  either  of 
the  orders  that  the  court  below 
refused  to  consider  the  question 
of  inequality.  Id. 

15.  Opinions  of  Court  Below.  The 
Court  of  Appeals  cannot  examine 
the  opinions  of  the  court  below  to 
ascertain  the  grounds  of  its  de- 
cision. Id. 

16.  Code  Civ.  Pro.  §  190.  The  pro- 
vision of  the  Code  (§  190)  allow- 
ing appeals  as  of  right  to  the  Court 
of  Appeals  from  "judgments  or 
orders  finally  determining  actions 
or  special  proceedings,"  refers 
only  to  final  judgments  in  actions 
and  final  orders  in  special  pro- 
ceedings.    Van  Arsdale  v.  King. 

325 

17.  Order  in  Action.  The  above 
provision  does  not  allow  an  appeal 
to  the  Court  of  Appeals  from  an 
order  in  an  action,  even  although 
it  is  one  which  ends  the  litigation, 
as,  an  order  denying  a  motion  to 
vacate,  on  the  ground  that  juris- 
diction of  the  person  had  not  been 
acnuired,  a  judgment  by  default 
ana  a  precedent  order  granting 
leave  to  sue  on  an  old  judgment. 

Id. 

18.  Determination  of  Action.  An 
action  is  determined,  within  the 
meaning  of  the  Code,  only  when 
the  issues  of  fact  or  law,  if  any, 


have  been  tried  and  decided  and 
the  final  judgment  entered,  which 
judicially  settles  the  controversy 
between  the  parties;  Id. 

19.  Presumption  that  Sever  sal  was 
upon  the  Law.  When,  on  appeal 
from  a  judgment  and  order  of 
a  lata  General  Term  reversing  a 
judgment  entered  upon  a  decision 
of  the  court  on  a  trial  without  a 
jury  and  granting  a  new  trial, 
neither  the  judgment  nor  the  order 
states  that  the  reversal  was  based 
upon  the  facts,  the  Court  of  Ap- 
peals must,  by  force  of  section  1338 
of  the  Code  of  Civil  Procedure, 
presume  that  the  reversal  was 
based  upon  the  law;  and  if  no  error 
of  law  appears  upon  the  record, 
the  judgment  and  order  must  be 
reversed.    Parker  v.  Day.         883 

20.  Act  to  Prevent  Monopolies  —  Pro- 
ceeding for  Examination  of  Wit- 
nesses not  a  Special  Proceeding.  A 
proceeding  for  the  examination  of 
witnesses  before  the  commence- 
ment of  an  action,  under  the  act  to 
prevent  monopolies  in  articles  or 
commodities  of  common  use 
(Chap.  383,  Laws  of  1897).  is  not  a 
special  proceeding  within  the 
meaning  of  sections  3338  an  1  3334 
of  the  Code  of  Civil  Procedure. 
Matter  of  Attorney-  General.      441 

21.  Order  Vacating  Order  for  Ex- 
amination. An  order  of  the  Ap- 
pellate Division  affirming  an  order 
vacating  an  order  for  the  exami- 
nation "of  witnesses  granted  ex 
parte  by  a  justice  of  the  Supreme 
Court  under  section  5  of  the  Act  to 
Prevent  Monopolies,  is  not  an  or- 
der finally  determining  a  special 
proceeding  and  is  not  appealable 
to  the  Court  of  Appeals.  Id. 

22.  Possible  Discretionary  Order. 
Where  there  is  nothing  in  the  rec 
ord  to  show  that  the  vacating  order 
was  not  made  by  the  justice  in  the 
exercise  of  his  discretion,  the  order 
is  not  appealable  to  the  Court  of 
Appeals.  Id. 

23.  Constitutionality  of  Law  not  Con- 
siiier ed  unless  Essential  to  Deter- 
mination  of  Appeal.  The  Court 
of  Appeals  will  not  consider  ques- 
tions involving  the  constitution- 
ality of  a  law  unless  such  questions 
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are  essential  to  the  determination 
of  the  appeal.  Id. 

24.  Inferences  in  Favor  of  Party  Non- 
suited or  against  Whom  Verdict  is 
Directed.  A  party  nonsuited  or 
against  whom  a  verdict  is  directed 
is  entitled,  on  review,  to  the  most 
favorable  inferences  deducible 
from  the  evidence,  and  all  con- 
tested facts  are  to  be  treated  as 
established  in  his  favor.  Higgins 
v.  Eagleton.  466 

25.  Question  of  Law  —  Undisputed 
Facts.  A  pure  question  of  law  is 
not  presented  by  the  determina- 
tion, affirmed  at  the  General  Term, 
that  there  was  not  a  mutual  agree- 
ment to  execute  mutual  wills,  al- 
though the  facts  were  not  disp  uted, 
where  the  evidence  as  to  the  mak- 
ing of  any  agreement  was  not 
direct,  but  consisted  in  the  facts 
relating  to  the  execution  of  the 
wills  and  to  the  lives  and  habits  of 
the  testatrices  and  their  relations 
to  the  property,  and  the  facts  were 
not  of  such  a  character  as  to  com- 
pel the  inference  of  an  agreement. 


Edson  v.  Parsons. 


555 


26.  Code  Civ.  Pro.  §  191,  Subd.  2  — 
Certificate  of  Appellate  Division. 
For  an  appeal  to  the  Court  of 
Appeals,  under  subdivision  2  of 
section  191  of  the  Code  of  Civil 
Procedure,  from  a  unanimous  af- 
firmance by  the  Appellate  Divis- 
ion in  an  action  for  a  personal 
injury,  a  certificate  of  the  Appel- 
late Division  stating  generally 
that  in  its  opinion  a  question  of 
law  is  involved  which  ought  to  be 
reviewed  by  the  Court  of  Ap- 
peals is  sufficient  without  specify- 
ing questions  for  review.  Young 
v.  Fox.  615 

27.  General  Appeal.  The  appeal  by 
certification  provided  by  subdi- 
vision 2  of  section  191  of  the  Code 
of  Civil  Procedure  (as  distin- 
guished from  that  provided  by 
subdivision  2  of  section  190)  is 
general,  and  does  not  call  for  the 
iormtilation  or  certification  of 
specific  questions  of  law  for 
review.  Id. 

28.  Temporary  Injunction  Order. 
An  order  of  the  General  Term, 
affirming   or   reversing  un  order 


granting  or  denying  a  temporary 
injunction,  cannot  be  reviewed  by 
the  Court  of  Appeals  unless  it 
appears  from  the  record  that  the 
element  of  discretion  was  ex- 
cluded, or  that  the  injunction 
was  sustained  when  in  fact  there 
was  no  power  to  grant  it,  or  was 
set  aside  expressly  upon  that 
ground.  Schneider  v.  City  *>J 
Rochester.  619 

29.  Non-reviewable  Order.  In  an  ac- 
tion brought  by  the  owner  of 
land  sought  to  be  acquired  by  a 
municipality  for  a  public  im- 
provement, to  restrain  the  mu- 
nicipality from  applying  for  the 
appointment  of  new  commission- 
ers of  appraisal  after  the  original 
commissioners  had  reported,  upon 
the  ground  that  the  charter  gave 
no  such  power,  or,  if  it  did,  that 
it  was  to  that  extent  unconstitu- 
tional, an  order  of  the  General 
Term  vacating  a  temporary  in- 
junction is  not  reviewable  by  the 
Court  of  Appeals  when  silent  as 
to  the  ground  upon  which  the 
injunction  was  denied.  Id. 

See  Constitutional  Law,  6. 
Evidence,  3. 
New  Trial. 


APPEARANCE. 
Sec  Constitutional  Law,  6. 


APPELLATE  DIVISION. 

See  Appeal,  5,  6,  9,  12,  13,  26,  27. 
Constitutional  Law,  6. 


ASSESSMENT. 

See  Appeal,  12-14. 
Tax,  4-7,  9,  10. 


ASSESSMENT  LIFE  INSUR- 
ANCE. 

Sec  Insurance,  1. 


ASSIGNMENT. 

1 .  Nbn-negot table  C hoses  in  Action — 
Subjection  of  Assignee  to  Equities. 
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An  assignee  in  good  faith  and  for 
value,  of  a  non-negotiable  chose  in 
action,  such  as  a  chattel  mortgage, 
takes  it  not  only  subject  to  all  the 
equities  existing  between  the  par- 
ties to  the  instrument,  but  also  to 
the  equities  which  third  persons 
could  enforce  against  the  assignor. 
Stevenson  Br.  Co.  v.  Iba.  224 

2.  Chattel  Mortgage  —  Assignee  of 
Second  Mortgage,  Subject  to  Equi- 
tisof  Mortgagee  of  First  Mortgage. 
An  assignee  in  good  faith  and  for 
value,  of  a  filed  chattel  mortgage, 
has  no  greater  rights  than  his 
mortgagee  possessed,  and  is  enti- 
tled to  no  preference  over  a  subse- 
quently filed  prior  mortgage,  when 
his  mortgagee  could  not  claim  pri- 
ority because  of  notice  or  any  other 
equity,  as,  when  his  mortgagee  had 
agreed  with  the  mortgagee  of  the 
prior  unfiled  mortgage  that  it 
should  be  the  first  lien.  Id. 

3.  Agreement  between  Mortgagees  not 
Affected  by  Filing.  If  the  respec- 
tive mortgagees  of  two  chattel 
mortgages  on  the  same  property, 
agree  with  the  common  mortgagor 
and  with  each  other  that  the  mort- 
gage first  executed  shall  be  the 
first  lien,  such  agreement  will  not 
be  affected  by  the  prior  filing  of 
the  second  mortgage,  and  can  be 
enforced  by  the  owner  of  the  first 
mortgage  not  only  as  against  the 
mortgagee  of  the  second  mort- 
gage, but  also  as  against  any  sub- 
sequent purchaser  of  that  mort- 
gage. Id. 

4.  General  Assignment  —  Equitable 
Set-off  of  Mu  t  ual  Debts.  I  n  a  pro  - 
ceeding  under  the  statute  relating 
to  general  assignments,  for  the 
purpose  of  ascertaining  and  ad- 
justing claims  by  and  against  the 
assignee,  it  is  not  essential  to  the 
application  of  the  equitable  rule 
of  set-off  that  the  mutual  debts  or 
claims  should  both  have  been  due 
at  the  time  of  the  assignment,  but, 
while  the  debt  due  from  the  estate 
must  have  been  due  at  that  time, 
the  debt  due  to  it  mav  have  ma- 
tured  thereafter.    Matter  of  I  It  trh . 

401 

5.  Debt  to  Estate  Matured  after  As- 
signment. A  person  who  at  the 
time  of  a  general  assignment  is  a 


creditor  of  the  insolvent  may,  by 
the  rule  in  equity,  set  off  the  debt 
held  by  him  at  the  time  of  the  as- 
signment against  the  proceeds  of 
a  claim  which  had  been  intrusted 
to  him  for  collection  prior  to  the 
assignment  but  which  had  not  be- 
come a  debt  due  from  him  to  the 
insolvent  until  its  collection  sub- 
sequent to  the  assignment.        Id. 

See  Fraudulent  Conveyance. 
Judicial  Sale. 
Mortgage,  8,  9. 


ASSOCIATION. 

See  Insurance,  1. 


ATTORNEYS. 

See  Executors  and  Administra- 
tors, 2,  3. 


ATTORNEY-GENERAL. 
See  Insurance,  2,  3. 


BANKING. 

See  Bills,  Notes  and  Checks,  2, 8, 
5,  6. 
Principal  and  Surety,  2. 


BEACHES. 
See  Hempstead  (Town  of),  5. 


BENEFITS. 
See  Railroads,  8. 


BENEFIT  INSURANCE. 
See  Insurance,  1. 


BILLS,   NOTES  AND   CHECKS. 

1.  Exchange  of  Promissory  Notes  — 
Conversion  of  Accommodation  into 
Business  Paper.  Where  two  par- 
ties exchange  promissory  notes  for 
the  same  amount,  made  by  them 
respectively,  payable  to  the  order 
of  the  other,   and  each  uses  the 
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counterpart  of  his  own  note,  by 
having  it  discounted  for  his  own 
benefit,  both  notes  are  ipso  facto 
converted  from  accommodation 
into  business  paper,  each  consti- 
tutes a  good  consideration  for  the 
other,  and  the  maker  of  each  be- 
comes liable  as  a  principal  debtor. 
State  Bank  of  Lock  Haven  v.  Smith. 

185 

2.  Accommodation  Notes — Surety  — 
Subrogation.  Where  the  notes  re- 
ceived and  discounted  for  his  own 
benefit  by  one  of  the  two  parties 
to  an  exchange  of  a  series  of 
counterpart  notes,  made  by  each 
party  respectively  to  the  order 
of  the  other,  are  accommodation 
notes,  as  to  which  the  maker,  not 
having  used  the  counterparts  re- 
ceived by  him,  is  simply  surety, 
knowledge  of  that  relation  by  the 
discounting  bank  entitles*  the 
maker,  upon  payment  of  the  debt 
and  the  insolvency  of  the  payee  of 
the  notes,  to  all  the  rights,  reme- 
dies and  securities  that  the  bank 
had  with  reference  to  the  notes. 

Id. 

8.  Judgment  Note  as  Collateral  Se- 
curity. When  a  judgment  note, 
received  by  a  bank  from  the  prin- 
cipal debtor  on  discounted  notes, 
in  a  state,  such  as  Pennsylvania, 
whose  law  permits  such  a  con- 
tract, was  given  as  collateral  se 
curity  for  the  performance  of 
numerous  prior  contracts  entered 
into  by  the  principal  debtor,  it 
is  not  to  be  deemed,  as  regards 
one  standing  in  the  relation  of 
surety  to  the  notes,  as  having  been 
received  in  payment  of  the  prin- 
cipal debt  or  as  a  substitute  there- 
for, but  merely  as  a  concurrent 
security.  Id. 

4.  Collateral  Security.  A  judgment 
entered  upon  a  judgment  note, 
given  as  collateral  security,  is 
necessarily  a  security  of  the  same 
general  nature,  and  so,  also,  are 
the  avails  of  an  execution  sale 
upon  such  judgment;  and  the 
original  indebtedness  continues 
unmerged  and  unchanged,  except 
so  far  as  the  proceeds  of  the  sale 
were  applied,  or  should  have  been 
applied,  thereon.     Id. 

5.  Du ty  of  Ba nJc  to  Su rety.  A  bank , 
holding    a    judgment    against    a 


principal  debtor  not  simply  for  its 
own  security,  but  also  for* the  in- 
demnity of  the  surety  on  notes  dis- 
counted for  the  principal  debtor, 
owes  the  surety  the  duty  of  deal- 
ing in  good  faith  with  its  judg- 
ment, and  of  doing  nothing  to  im- 
pair such  security  to  the  prejudice 
of  the  surety's  rights.     Id. 

6.  Idem.  The  duty  imposed  upon 
the  bank,  under  such  circum- 
stances, is  not  an  active,  but  a 
negative  duty,  as  it  is  simply 
bound  not  to  cancel,  waste  or  im- 
pair its  security;  and  if  the  surety 
wishes  to  control  the  judgment 
held  by  the  bank  as  collateral  se- 
curity, it  is  his  duty  to  pay  the 
debt  and  obtain  subrogation  pro* 
tunto  to  the  collateral.     Ii. 

See  Corporations,  4-7. 
Evidence,  7. 
Insurance,  11-15. 


BILL  OF  LADING. 
See  Shipping,  2,  3. 


BILL  OF  SALE. 
See  Fraudulent  Conveyance. 


BISHOPS 
See  Religious  Societies,  1,  2,  5-7. 


BONA  FIDE  HOLDER. 
See  Corporations,  6. 


BONDS. 

See  Fraud,  1,  2. 
Towns,  1,  6,  7. 


BOOKS. 
Sec  Copyright,  1-5. 


BURDEN  OF  PROOF. 

See  Evidence,  7. 

Mechanic's  Lien,  2. 
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CANCELLATION. 
See  Insurance,  4,  5. 


CANDIDATES. 
See  Elections,  9. 


CANVASS. 
See  Elections,  6,  9. 


CAPITAL  STOCK. 
See  Tax,  3. 


CARRIER. 
See  Shipping,  1-3. 

CATHOLIC  CHURCH. 
See  Religious  Societies,  1,  2,  4,  7. 


CAUSE  OF  ACTION. 

See  Corporations,  9. 

Executors   and   Administra- 
tors, 3. 
Fraud,  2. 
Insurance,  1. 
Master  and  Servant,  1. 
Negligence,  1,  2. 
Partnership,  3-o. 
Religious  Societies,  1,  2. 


CERTIFICATION. 
See  Appeal,  26,  27. 


CERTIORARI. 

See  Appeal,  12-14. 


CHATTEL  MORTGAGE. 
See  Mortgage,  1-3. 


CHILDREN. 

See  Adoption,  1,  2. 
Divorce,  8. 
Negligence,  3. 
Will,  1. 


CHOSE  IN  ACTION. 

See  Assignment,  1. 

CHURCHES. 
See  Religious  Societies. 


CITIES. 

See  Elections,  3. 

New  York  (City  of} 

CLOUD  UPON  TITLE. 
See  Mortgage,  9. 


CODE  OF  CIVIL  PROCEDURE. 

1.  §  190  —  Appeal  to  Court  of  Ap- 
peals —  Interlocutor  Order  of  Pu  ?i~ 
ishment  for  Contempt.  When  an 
order  adjudging  a  defendant 
guilty  of  contempt  and  imposing 
a  fine  also  provides  for  a  refer- 
ence to  take  proof  and  report  as 
to  the  damages  sustained  by  the 
plaintiff  by  the  acts  and  miscon- 
duct of  the  defendant,  it  is  an  in- 
terlocutory, and  not  a  final  order, 
and,  consequently,  is  not  appeal- 
able as  of  right  to  the  Court  of 
Appeals.  7?«v  v.  X.  Y.  Bay  Ev- 
teimon  R.  R.  Co.  102 

2.  Idem  —  Order  of  Restitution. 
Qywe,  whether  an  order  of  resti- 
tution of  the  Appellate  Division, 
made  under  section  1323  of  the 
Code  of  Civil  Procedure  on  the 
application  of  the  general  assignee 
of  the  defendant  in  an  attachment 
suit,  is  a  final  order  in  a  special 
proceeding,  within  the  statute 
governing  appeals  to  the  Court  of 
Appeals.  Merriam  v.  Wood  & 
Parker  Lith.  Co.  136 

3.  Idem — Order  in  Contempt  Pro- 
ceeding.  A  proceeding  to  punish 
a  party  for  contempt,  instituted 
by  an  order  to  show  cause,  to  en- 
force the  judgment  in  an  action, 
is  a  proceeding  in  the  action,  and 
not  a  special  proceeding  (Code 
Civ.  Pro.  g  2273);  and,  therefore, 
a  final  order  made  therein  is  not 
appealable  as  of  right  to  the  Court 
of  Appeals.  Jeicekrs'  Mer.  Agency 
v.  Rt*th8child.  255 
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21.  Idem — Atnendments  Authorizing 
Cfuuige  in  Alimony  not  Retroactive. 
The  amendments  of  1894  and  1895 
to  section  1759  of  the  Code  of  Civil 
Procedure,  to  the  effect  that  the 
court  may,  after  final  judgment, 
vary  the  direction  as  to  alimony, 
are  not  retroactive,  and  do  not 
confer  authority  to  change  the 
amount  of  alimony  allowed,  in  a 
judgment  entered  prior  to  their 
adoption.  Id. 

22.  §  1814  —  Executors  —  Personal 
Contracts  for  Services.  The  con- 
tracts of  executors  for  services  to 
be  rendered  are  their  personal  con- 
tracts, and  do  not  bind  the  estate; 
and  this  rule  has  not  been  changed 
by  section  1814  of  the  Code  of  Civil 
Procedure.     Parker  v.  Day.     388 

§  2273.     See  par.  3,  this  title. 

23.  §§  3338,  8334  —  Act  to  Prevent  Mo- 
nopolies—  Proceeding  for  Exami- 
nation of  Witnesses  not  a  Special 
Proceeding.  A  proceeding  for  the 
examination  of  witnesses  before 
the  commencement  of  an  action, 
under  the  act  to  prevent  monopo- 
lies in  articles  or  commodities  of 
common  use  (Chap.  883,  Laws  of 
1897),  is  not  a  special  proceeding 
within  the  meaning  ot  sections 
3333  and  3334  of  the  Code  of  Civil 
Procedure.  Matter  of  Attorney- 
General.  441 


COLONIAL  GRANTS. 
See  Hempstead  (Town  of),  1. 

COMMON  LAW. 
Set  Copyright,  1,  2,  4,  5. 


CONSOLIDATION  ACT  (NEW 
YORK). 

See  Session  Laws,  12. 


CONSTITUTIONAL  LAW. 

1.  Constitutionality  of  Insurance 
La  up- — Regulation  of  Remedy,  not 
Deprivation  of  Right.  The  pro- 
vision of  the  Insurance  Law  (L. 
1892,  ch.  690,  §  56)  which  prohib- 


its a  judgment  for  an  accounting 
or  interfering  with  the  prosecu- 
tion of  the  business  of  any  domes- 
tic insurance  corporation,  except 
upon  application  of  the  attorney  - 
general,  does  not  violate  any  con- 
stitutional right  of  a  policyholder 
or  member,  as  impairing  the  obli- 
gation of  his  contract;  but  it 
merely  prescribes  the  form  of  the 
remedy  which  he  must  avail  him- 
self of,  to  compel  the  corporation 
to  perform  acts,  or  to  account  as 
to  matters  in  respect  to  which  it 
may  be  alleged  to  have  been 
neglectful,  or  wasteful,  or  mis- 
taken. Swan  v.  Mut.  R.  F.  I. 
Assn.  9 

2.  Eminent  Domain — Public  Use. 
So  long  as  the  intended  use  of  an 
improvement,  sought  to  be  accom- 
plished through  an  exercise  of  the 
right  of  eminent  domain,  is  not 
restricted  to  private  parties  or 
private  interests,  but  is  open  to 
the  whole  public,  it  is  no  valid 
objection  to  the  act  authorizing  it 
that  it  will  benefit  one  person,  or 
some  class  of  persons,  more  than 
others,  or  that  it  originated  in 
private  interests  and  was  intended 
in  some  degree  to  subserve  private 
purposes.     Matter  of  Burns.       23 

8.  Use  of  Waterway  for  Floating 
Logs.  The  use  by  the  public  of 
a  natural  waterway  to  float  logs 
from  the  interior  of  the  state  to 
the  great  lakes  is  a  public  use, 
within  the  fair  meaning  of  the 
Constitution;  and  when  the  legis- 
lature has  determined  the  neces- 
sity for  the  exercise  of  the  right 
of  eminent  domain  to  acquire  such 
use  (as,  by  L.  1896,  ch.  338),  the 
validity  of  the  act  is  not  open  to 
question  on  the  ground  that  the 
use  is  not  public.  Id. 

4.  Prohibition  against  Local  Act 
Owning  Highway  not  Applicable 
to  Waterway.  A  private  or  local 
act  declaring  a  natural  waterway, 
which  was  private  property,  open 
for  use  to  the  public,  through  an 
acquisition  of  private  riparian 
rights  (such  as  L.  1896,  ch.  338, 
constituting  Roaring  brook  "a 
public  highway  for  the  purpose 
of  floating  logs"),  is  not  within 
the  scope  of  the  constitutional  pro- 
hibition against   the  passage   of 
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local  or  private  bills  opening  high- 
ways (Const,  art.  8,  §  18).         Id. 

5.  Meaning  of  "Highways."  The 
term  "  highways  "  in  section  18  of 
article  8  of  the  Constitution  is 
used  in  its  ordinary  and  popular 
sense,  comprehending  only  the 
ordinary  highways  under  the  care 
of  local  authorities.  Id. 

6.  Decree  of  Divorce  of  Another  State 
Void  for  Want  of  Jurisdiction  — 
Non-appearance  of  Defendant  — 
Question  of  Fact.  A  resident  of 
this  state,  who  had  been  served 
here  with  summons  in  a  divorce 
suit  instituted  in  North  Dakota, 
wrote  a  verified  letter  to  the  plain- 
tiff's attorney  on  the  subject. 
A  decree  by  default  was  there- 
after rendered  against  the  defend- 
ant. The  plaintiff  in  the  divorce 
suit  then  married,  in  this  state,  a 
third  party,  who  died  here. 
Thereafter  the  defendant  in  the 
divorce  suit  was  permitted,  with- 
out objection,  to  file  the  letter  as 
an  answer  therein,  as  of  the  time 
of  its  receipt  by  the  plaintiff's 
attorney,  and  the  decree  was 
amended  nunc  pro  tunc,  by  insert- 
ing the  words,  "the  defendant 
having  appeared  herein  and  an- 
swered and  submitted  himself  to 
the  jurisdiction  of  the  court." 
The  plaintiff  then  applied  here  to 
be  appointed  administratrix  of 
the  deceased  third  party,  as  his 
widow.  The  surrogate  found  as 
a  fact  that  the  defendant  did  not 
appear  in  the  divorce  suit  —  the 
letter  not  constituting  an  answer 
or  appearance  therein  —  and  this 
finding  was  affirmed  by  the  Ap- 
pellate Division  by  a  unanimous 
decision.  Held,  that  the  ques- 
tion whether  the  defendant  ap- 
peared and  submitted  to  the  juris- 
diction of  the  court  of  North 
Dakota  was,  under  the  evidence, 
a  question  of  fact;  that  the  finding 
thereon,  having  been  unanimously 
affirmed  by  the  Appellate  Divis- 
ion, could  not  be  reviewed  by  the 
Court  of  Appeals,  under  the  Con- 
stitution (Art.  6,  §  9);  that  it  fol- 
lowed that  the  decree  of  the  court 
of  North  Dakota  was  without 
effect  in  this  state,  and  that  the 
marriage  of  the  plaintiff  with  the 
third  party  was  invalid  and  did 
not  entitle  the  plaintiff  to  be  ap- 


pointed his  administratrix.     Mat- 
ter of  Kimball.  62 

7.  Judgment  of  Another  State —  U. 
&  Constitution.  The  provision  of 
the  Constitution  of  the  United 
States  (Art.  4,  §  1),  requiring 
each  state  to  give  full  faith  and 
credit  to  the  judicial  proceeding* 
of  every  other  state,  has  no  ap- 
plication to  a  judgment  for  di- 
vorce shown  to  have  been  rendered 
without  acquiring  jurisdiction  of 
the  person.     Atherton  v.  Atherton. 

129 

8.  Cfflee  of  Justice  of  the  Peace.  The 
office  of  justice  of  the  peace  in 
towns  is  a  constitutional  office 
and,  therefore,  cannot  be  abol- 
ished by  the  legislature,  either 
directly  or  indirectly,  so  long  as 
the  town  exists.  People  ex  rel. 
Burby  v.  Hoicland.  270 

9.  Diminution  of  Justices*  Duties  in 
One  Town.  It  is  not  in  the  power 
of  the  legislature  to  enact  that 
justices  of  the  peace  in  the  state 
at  large  shall  have  certain  powers- 
and  duties,  except  in  one  certain 
town,  and  that  there  only  they 
shall  not  have  those  duties,  and 
if  they  voluntarily  attempt  to  dis- 
charge them,  shall  have  no  power 
to  enforce  their  judgmeuts.     Id. 

10.  Unconstitutionality  of  Abolition 
of  Justices*  Criminal  Jurisdiction 
—  Town  of  Fort  Edward,  Sections 
19  and  20  of  chapter  22  of  the 
Laws  of  1896,  relating  to  the 
town  of  Fort  Edward  only, 
which,  while  not  in  terms  taking 
from  the  justices  of  the  peace  in 
the  town  the  jurisdiction  con- 
ferred upon  such  officers  in  the 
state  at  large,  relieve  them  of  the 
duty  of  acting  in  criminal  mat- 
ters, either  as  a  magistrate  or  a 
court,  relieve  peace  officers  of 
the  duty  of  serving  such  justices* 
criminal  process  and  executing 
their  commitments,  and  withdraw 
from  the  justices  and  from  the 
peace  officers  all  compensation  for 
services  rendered  in  the  justice*9 
criminal  matters,  arc  in  conflict 
with  article  6  of  the  Constitution 
and  void,  being  in  effect  an  at- 
tempt to  abolish  the  criminal 
jurisdiction  of  the  justices  in  the 
town,  which  would  be,  to  that  ex- 
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tent,  an   abolition  of    the    office 
itself.  Id. 

11.  Deputy  Sheriff.  Since  each  of 
sections  19  and  20  of  chapter  22  of 
the  Laws  of  1896  is  unconstitu- 
tional and  void,  as  part  of  a  plan 
attacking  the  constitutional  office 
of  justice  of  the  peace  in  the  town 
of  Fort  Edward,  the  provisions  of 
section  19  which  undertake  to  de- 
prive deputy  sheriffs  of  the  right 
to  fees  for  services  rendered  in  the 
justices'  criminal  matters  are  in- 
operative, independently  of  the 
question  whether  a  deputy  sheriff 
is  a  constitutional  officer.  People 
ex  rel.  Ryan  v.  Bd.  Suprs.         295 

12.  Local  Bills.  In  passing  upon  a 
statute,  its  validity,  under  the  con- 
stitutional provision  restricting 
the  passage  of  private  or  local 
bills,  depends  upon  the  special 
circumstances  of  the  case.  Mat- 
ter of  Henneberger.  420 

13.  Act  General  in  Form  Localized 
by  liestrictions  on  Operation.  Al- 
though an  act  is  drawn  in  general 
terms,  if  its  provisions  are  such  in 
number  and  in  character  as  un- 
duly, with  reference  to  the  con- 
stitutional purpose,  to  restrict  its 
operation  and,  to  all  intents,  to 
confine  it  to  a  particular  locality, 
it  comes  as  much  under  condem- 
nation as  a  local  bill  as  though  it 
designated  the  locality  by  name. 

Id. 

14.  Act  Concerning  Towns  Localized 
by  Limitations  in  Addition  to  those 
of  Classification.  While  an  act 
might  be  general  if  it  affected  all 
towns  of  a  class  and  that  class  was 
based  on  population,  or  some 
other  condition  which  might  be 
recognized  as  possibly  common 
to  a  class,  or  which  might  permit 
of  classification,  yet  if  it  contain 
such  added  limitations  as  to  re- 
strict its  operation  to  what  must 
always  be,  in  the  nature  of  the 
case,  a  very  limited  number  of 
specified  localities,  if  not,  in  fact, 
one  locality,  then  it  is  local  within 
the  constitutional  sense.     Id. 

15.  Local  Hiqhway  Act.  Chapter 
286,  Laws  1897,  entitled  "An  act  to 
provide  for  the  widening  and  im- 
proving of    highways  in  towns 


having  a  total  population  of  8,000 
or  more  inhabitants  and  containing 
an  incorporated  village  having  a 
total  population  of  not  less  than 
8,000  and  not  more  than  15,000  in- 
habitants," and  which  provides 
that,  "  except  in  the  county  of 
Madison,  any  live  or  more  persons 
owning  lands  adjoining  or  abut- 
ting on  any  highway,  which  ex- 
tends within  the  limits  of  such 
town  and  without  the  limits  of 
such  incorporated  village  for  a 
distance  of  at  least  two  and  one- 
half  miles,"  may  petition  the 
court  for  the  appointment  of  com- 
missioners to  widen  and  improve 
"  such  highway  or  a  certain  speci- 
fied portion  thereof  not  less  than 
two  miles  and  a  half  in  length, 
such  portion  being  wholly  with- 
out the  limits  of  such  incorpo- 
rated village,"  although  general 
in  form  is  so  confined  in  its  opera- 
tion, by  its  conditions,  to  a  lim- 
ited territory,  as  to  make  it  a  local 
act,  within  the  clause  of  the  Con- 
stitution (Art.  3,  §  18)  which  pro- 
hibits the  legislature  from  passing 
any  private  or  local  bill  laying 
oui  or  altering  highways.     Id. 

16.  Constitutionality  of  Law  not  Con- 
sidered unless  Essential  to  Deter- 
mination of  Appeal.  The  Court 
of  Appeals  will  not  consider  ques- 
tions involving  the  constitutional- 
ity of  a  law  unless  such  questions 
are  essential  to  the  determination 
of  the  appeal.  Matter  of  A  ttorney- 
General.  441 

17.  Elections  —  Voter's  Election  Dis- 
trict —  Constitutional  Prohibition  of 
Voting  Elseichere.  The  word  ' 4  else- 
where," in  the  constitutional  pro- 
vision that  an  elector  must  vote 
41  in  the  election  district  of  which 
he  shall  at  the  time  be  a  resident, 
and  not  elsewhere  "  (Const,  art.  2, 
§  1),  means  some  other  election 
district  polling  place  than  that 
for  the  election  district  in  which 
the  voter  resides.  People  ex  rel. 
Lardner  v.  Carson,  491 

18.  Polling  Place  for  District.  All 
that  the  Constitution  requires  is 
that  the  elector  must  vote  at  the 
polling  place  designated  by  law 
for  casting  the  vote  of  the  district 
where  he  resides,  and  the  validity 
of  his  vote  is  not  affected  by  the 
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circumstance  that  the  place  is 
located  outside  the  boundary  line 
of  the  district.  When  he  does 
that,  he  votes  in  the  district  of  his 
residence  and  not  elsewhere, 
within  the  purview  of  the  Consti- 
tution. Id. 

19.  Polling  Place  for  Town  in  City 
—  Power  of  Legislature  to  Author- 
ize. A  polling  place  in  a  city  for 
a  town  outside  the  city,  at  which 
residents  of  the  town  only  and  not 
residents  of  the  city  are  allowed 
to  vote,  can  be  established  or 
authorized  by  the  legislature;  this 
is  not  prohibited  by  the  constitu- 
tional provision  that  an  elector 
must  vote  "in  the  election  district 
of  which  he  shall  at  the  time  be  a 
resident,  and  not  elsewhere."    Id. 

See  Appeal,  14. 
Tax,  4-7. 


CONSTRUCTION. 

See  Insurance,  8. 


CONSTRUCTIVE  NOTICE. 

See  Partnership,  2. 

Principal  and  Agent,  1. 


CONTEMPT. 

1.  Recalcitrant  Witness  before  Com- 
missioner to  Take  Testimony  for 
Use  witfiout  the  State.  Article  3 
of  title  3  of  chapter  9  (§§  914-920) 
of  the  Code  of  Civil  Procedure 
contains  within  itself  all  the  pro- 
visions of  law  applicable  to  the 
case  of  a  recalcitrant  witness  be- 
fore a  commissioner  appointed  to 
take  testimony  within  this  state  to 
be  used  in  a  suit  pending  in 
another  state;  and,  hence,  sections 
854  and  855  are  not  applicable  to 
such    a    case.     Matter  of  Searls. 

333 

2.  Refusal  to  Answer  —  Determina- 
tion of  Propriety  of  Questions.  By 
force  of  the  provisions  of  section 
920  of  the  Code  of  Civil  Pro- 
cedure, to  the  effect  that  a  person 
who,  having  been  duly  sub- 
poenaed to  appear  before  a  com- 
missioner appointed  to  take  testi- 


mony within  this  state  to  be  used 
in  a  suit  pending  in  another  state, 
fails  to  testify,  "is  liable  to  the 
penalties  which  would  be  incurred 
in  a  like  case,  if  he  was  sub- 
poenaed to  attend  the  trial  of  an 
action  in  a  Justice's  Court,"  and 
that  "  for  that  purpose,  the  officer 
before  whom  he  is  required  to 
appear,  possesses  all  the  powera 
of  a  justice  of  the  peace  upon  & 
trial,  the  propritty  of  questions 
refused  to  be  answered  bv  a  wit- 
ness, who  has  been  duly  sub- 
poenaed and  who  has  appeared 
before  the  commissioner,  must  be 
determined  by  the  commissioner, 
at  least  in  the  first  instance,  as  it 
would  be  determined  by  a  justice 
of  the  peace  on  a  trial  before  him, 
and  the  decision  enforced  in  the 
same  way.  Id. 

3.  Power  Confined  to  Officer  before 
Whom  Witness  Required  to  Ap- 
pear. A  justice  of  the  Supreme 
Court,  even  though  he  issued  the 
mandate  under  which  a  witness 
was  required  to  appear,  aud  did 
appear,  before  a  commissioner  ap- 
pointed to  take  testimony  within 
this  state  to  be  used  in  a  suit  pend- 
ing in  another  state,  not  being  the 
officer  before  whom  the  witness 
was  required  to  appear  (Code  Civ. 
Pro.  $  920)  is  without  power  to 
hear  or  determine  an  application 
to  punish  the  witness  for  con- 
tempt in  refusing  to  answer  cer- 
tain questions  before  the  commis- 
sioner; and  the  witness  cannot  be 
required  to  answer  for  the  con- 
tempt except  under  the  provisions 
of  section  920,  in  the  manner  and 
before  the  officer  there  designated. 

Id. 
See  Appeal,  3,  4,  11. 
Sales,  8. 


CONTRACT. 

Written  Contract  —  Expression  of 
Obligation  Incompatible  with  7ro- 
plication  of  Additional  Obligation. 
On  the  trial  of  an  action  for  pay- 
ment under  a  written  contract,  by 
which  the  plaintiff  agreed  to 
quarry,  burn  and  deliver  cement 
during  the  season,  and  the  defend- 
ant agreed  to  pay  therefor  monthly 
at  a  stated  rate  per  barrel  and  to 
"unload  off  of  boats  what  coil 
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may  be  used  in  burning  the 
cement,"  it  appeared,  by  state- 
ments and  pay  rolls  accepted  and 
signed  by  the  plaintiff,  that  he  had 
received  payment  for  all  the  cement 
delivered:,  at  the  agreed  rate  less 
stated  deductions  of  the  price  of 
the  coal  received  by  him  from  the 
defendant.  The  plaintiff  claimed 
that  the  coal  should  have  been  fur- 
nished him  without  charge,  and 
that  he  was  entitled  to  recover  the 
■amount  of  the  deductions  therefor. 
A  nonsuit  was  granted.  Held,  that 
the  contract  was  plain  and  unam- 
biguous; that,  read  in  the  light  of 
the  attitude  of  the  parties,  of  the 
object  to  be  effected  and  of  the 
natural  meaning  of  the  language 
employed,  the  expression  of  the 
obligation  of  the  defendant  to 
*'  unload"  the  coal  excluded  the 
implication  of  an  obligation  to  con- 
tribute it  to  the  plaintiff;  and, 
hence,  that  the  nonsuit  was  proper. 
Freston  v.  Lawrence   Cement   Co. 

220 
See  Corporations,  8,  9. 

Damages,  1-4. 

Executors  and  Administra- 
tors, 1. 

Insurance.  3,  8. 

Real  Property,  1,  2. 

Religious  Societies,  3. 

Sales,  1. 

Vendor  and  Purchaser,  3,  4. 

Will,  2-4. 


COPYRIGHT. 

1.  Common-law  Right  of  Literary 
Property.  A  statutory  copyright 
operates  to  divest  the  author  of 
his  common-law  right  of  literary 
property;  and  he  cannot  have  at 
the  same  time  the  benefit  of  the 
copyright  statute  and  also  retain 
his  common-law  right.  Jewelers' 
Mer.  Agency  v.  J.  W.  P.  Co.      241 

2.  Publication.  Publication  also 
operates  to  destroy  the  common - 
law  right  of  literary  property, 
whether  a  copyright  be  secured 
or  not.  Id. 

3.  Publication  by  Leasing  Book.  The 
leasing  of  a  book  for  a  year  or 
term  of  years,  to  any  and  all  per- 
sons who  will  accept  it  on  the 
author's  terms,  even  if  these  in- 
clude an  agreement  not  to  disclose 


its  contents,  constitutes  a  publica- 
tion. Id. 

4.  Publication  —  Loss  of  Common- 
law  Right.  If  a  book  be  put 
within  the  reach  of  the  general 
public,  so  that  all  mav  have  ac- 
cess to  it,  no  matter  what  limita- 
tions be  put  upon  the  use  of  it  by 
the  individual  subscriber  or  lessee, 
it  is  published,  and  what  is  known 
as  the  common-law  copyright,  or 
right  of  first  publication,  is  gone. 

Id. 

5.  Mercantile  Agency  —  Delivery  of 
Reference  Book  to  Subscribers  a 
Publication.  The  Jewelers'  Mer- 
cantile Agency,  a  corporation 
which  collected*  information  as  to 
the  business  and  credit  of  per- 
sons in  the  jewelry  trade,  printed 
such  information  twice  a  year  in 
a  '*  reference  book,"  which  it  fur- 
nished to  such  persons  as  sub- 
scribed therefor  under  a  contract 
which  designated  the  transaction 
as  a  "loan  '  of  the  volumes,  and 
provided  that  the  information  sup- 
plied should  be  confidential  and 
should  not  be  disclosed;  that  the 
title  to  the  books  should  remain 
in  the  agency;  that  the  books 
should  be  returned  upon  expira- 
tion of  the  subscription,  and  that 
the  agency  might  terminate  the 
contract  and  take  back  the  books, 
on  returning  the  amount  of  un- 
expired subscriptions.  The  agency 
deposited  the  title  of  one  of  its 
reference  books  and  two  copies  of 
the  book  in  the  office  of  the  libra- 
rian of  Congress,  and  printed  the 
copyright  notice  on  the  title  page, 
in  pursuance  of  the  statute,  and 
then  delivered  copies  of  the  book 
to  its  subscribers.  Thereafter, 
the  Jewelers'  Weekly  Publishing 
Company  appropriated  from  the 
agency's  reference  book  certain 
material  information  and  used  it 
in  a  competing  publication  of  its 
own.  Thereupon,  the  agency 
brought  suit  in  the  state  court  to 
restrain  such  use,  insisting  that 
its  copyright  had  failed  because 
of  its  omission  to  make  publica- 
tion of  the  reference  book,  and 
relying  upon  its  common-law 
rights.  It  did  not  appear  that  the 
reference  book  was  confined  ex- 
clusively to  the  jewelry  trade;  nor 
did  it  appear  but  that  any  one 
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could  obtain  a  copy  of  the  same 
by  subscribing  for  it  according  to 
the  terms  of  the  contract.  Held, 
that  the  delivery  of  the  book  to 
the  subscribers  therefor  consti- 
tuted a  publication;  that  the  com- 
mon-law right  of  first  publication 
was,  therefore,  gone,  and  that, 
•consequently,  the  plaintiff  was 
not  in  a  position  to  maintain  the 
action.  Id. 

CORPORATIONS.  . 

1.  Stockholders*  Liability.  The  per- 
sonal liability  of  stockholders, 
as  it  theretofore  existed  under 
the  Manufacturing  Act  of  1848 
(Ch.  40),  namely,  until  the  whole 
amount  of  the  capital  stock  of 
the  corporation  shall  have  been 
paid  in  and  a  certificate  thereof 
filed  and  recorded,  was  preserved 
not  only  under  the  Stock  Corpo- 
ration Law  of  1890  (Ch.  564),  but 
also  under  the  amended  Stock 
Corporation  Law  of  1892  (Ch.  688), 
as  to  debts  of  the  corporation  in- 
curred before  its  adoption.  Close 
v.  Potter.  145 

2.  Stock  Corporation  Law  —  Preser- 
vation of  Stockholders*  Liability. 
Although  the  saving  and  construc- 
tion clauses  of  the  Stock  Corpora- 
tion Law  of  1890  (Ch.  564,  SS  71, 
72),  which  had  the  effect  of  pre- 
serving under  that  law  an  existing 
liability  of  stockholders  under  the 
Manufacturing  Act  of  1848,  were 
not  incorporated  in  the  amended 
Stock  Corporation  Law  of  1892 
(Ch.  688),  yet  the  equivalent 
thereof  was  accomplished  by  their 
incorporation  in  the  Statutory 
Construction  Law  of  1892  (Ch. 
677,  §§  31,  82),  which  was  enacted 
and  approved  simultaneously  with 
the  amended  Stock  Corporation 
Law,  and  continued  the  liability 
of  stockholders  theretofore  exist- 
ing into  the  new  and  amended 
law.  Id. 

■3.  Limitation  of  Action  against  Cor- 
poration Precedent  to  Stockholders* 
Liability.  The  exemption  of 
stockholders  from  personal  liabil- 
ity for  debts  of  the  corporation, 
under  the  act  of  1848,  "  unless  a 
suit  shall  be  brought  for  the  col- 
lection of  such  debt  against  such 
•company  within  one  year  after  the 


debt  shall  become  due  "  (§  24),  was 
preserved  as  to  a  debt  contracted 
prior  to  the  taking  effect  of  the 
Stock  Corporation  Law  of  1890, 
and,  as  to  such  a  debt,  was  not  af- 
fected by  the  substitution  of  the 
words  "two  years "  for  "one 
year  "  in  the  latter  act  (§  58).      Id. 

4.  Running  of  Statute  not  Prevented 
by  Renewal  Notes.  The  giving  of 
renewal  notes  by  the  corporation 
does  not  operate  to  prevent  the 
running  of  the  statutory  limita- 
tion upon  stockholders'  liability 
for  the  original  indebtedness.    Id. 

5.  Invalid  Claim  against  Stockhold- 
ers. Notes  issued  in  the  name  of 
a  corporation  do  not  constitute 
valid  claims  as  against  its  stock- 
holders, when  not  issued  in  the 
regular  or  ordinary  course  of  busi- 
ness of  the  corporation,  but  issued 
by  trustees  who  had  no  right  to 
act,  by  reason  of  having  parted 
with  their  stock,  and  at  a  meeting 
not  duly  notified,  and  as  a  scheme 
on  the  part  of  those  acting  as  offi- 
cers of  the  corporation  to  saddle 
its  liability  upon  its  stockholders, 
and  in  that  way  to  make  good 
claims  of  their  own  against  the 
corporation.  Id. 

6.  Bona  Fide  Holder.  The  statutory 
cause  of  action  for  the  enforce- 
ment of  stockholders'  personal  lia- 
bility is  not  governed  by  the  rules 
controlling  commercial  paper;  and 
it  seems  that  the  rules  applicable  to 
a  bona  fide  holder  as  against  the 
maker,  are  not  available  to  a  plain- 
tiff seeking  to  enforce  stockhold- 
ers' liability,  based  upon  a  note 
made  by  the  corporation.  Id. 

7.  Question  oj  Fact.  Proof  that  the 
holder  of  notes  made  in  the  name 
of  a  corporation  knew  that  the 
corporation  was  insolvent  and  that 
the  notes  had  been  issued  after  such 
insolvency  had  become  known,  and 
that  he  was  aware  that  the  stock 
authorized  by  the  corporation  had 
not  been  fully  issued  and  paid  for, 
and  that  the  notes  were  payable 
to  the  corporation  and  were  trans- 
ferred to  himself  without  other 
indorsement  than  that  of  the  cor- 
poration, is  sufficient  to  raise  a 
question  of  fact  as  to  whether  he 
is  a  bona  fide  holder.  Id. 
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8.  Foreign  Corporation  —  Enforce- 
ment of  Contract  Made  Prior  to 
Certificate  for  Doing  Business  in 
this  State.  The  effect  of  the  con- 
cluding clause  of  section  15  of  the 
General  Corporation  Law  of  1892 
(Ch.  687),  that  "  no  foreign  stock 
corporation  doing  business  within 
this  state  without  such  certificate 
shall  maintain  any  action  in  this 
state  upon  any  contract  made  by 
it  in  this  state  until  it  shall  have 
procured  such  certificate,"  was  to 
permit  such  a  corporation,  on  ob- 
taining the  certificate  prescribed 
by  that  section  as  a  condition  prec- 
edent to  doing  business  in  this 
state,  to  enforce  a  contract  made 
by  it  after  the  passage  of  the  law 
and  before  procuring  the  certifi- 
cate. Neuchatel  Asphalte  Co.  v. 
Mayor,  etc  373 

9.  Enforcement  by  Foreign  Corpora- 
tion, through  Mechanics*  Lien,  of 
Contract  Made  Prior  to  Certificate 

for  Doing  Business  in  this  State. 
A  foreign  stock  corporation, 
which  was  doing  business  in  this 
state  at  the  time  of  the  passage  of 
the  General  Corporation  Law  of 
1892,  made  a  contract,  after  the 
passage  of  the  law,  for  furnishing 
materials  for  a  building,  and  filed 
a  notice  of  lien  therefor,  without 
having  obtained  the  certificate  pre- 
scribed by  the  law  as  a  condition 
precedent  to  doing  business  in  this 
state.  Thereafter,  and  after  the 
completion  of  its  contract,  the  cor- 
poration obtained  such  certificate, 
and  thereupon,  and  within  ninety 
days  after  filing  the  notice  of  lien, 
commenced  an  action  to  foreclose 
the  lien.  Held,  that  the  action 
was  maintainable,  bv  force  of  the 
concluding  clause  of  section  15  of 
the  law  of  1892.  Id. 

See  Evidence,  4. 

FllAUD,  1,  2. 

Partnership,  3-5. 
Tax,  1-3,  8,  10. 


CORPORATION  LAW. 
See  Session  Laws,  14, 15. 

CO-SERVANTS. 
See  Master  and  Servant,  1-3. 


COSTS. 

1.  Unnecessary  Parties.  When  the 
plaintiffs  in  an  action  to  restrain 
the  maintenance  of  an  elevated, 
railroad  are  vested  with  the  title 
to  the  abutting  property  as  trus- 
tees of  an  express  trust,  their  ce*- 
tuis  que  trustent,  claiming  no  ad- 
verse interest,  are  not  necessary 
parties;  and  if,  on  their  declining 
to  unite  in  bringing  the  action,  the 
plaintiffs  join  them  as  parties  de- 
fendant, aud  recover  a  judgment 
against  the  defendant  railroad 
companies,  the  imposition  of  such 
unnecessary  defendants'  costs  aud 
allowances  upon  the  defendant 
companies  is  unwarranted  and 
constitutes  an  abuse  of  discretiou 
which  can  be  rectified  by  the  Court 
of  Appeals.  Roberts  v.  JV.  F.  El. 
B.  B.  Co.  31 

2.  Payment.  In  such  a  case,  the 
costs  and  extra  allowances,  if  any, 
of  the  unnecessary  defendants 
should  be  made  payable  by  the 
plaintiffs  out  of  the  monevs  recov- 
ered by  them  under  their  judg- 
ment. Id. 

COUNTERCLAIM. 

See  Sales,  1. 


COUNTY. 
See  Towns,  1-7. 


COUNTY  CANVASSERS. 
See  Elections,  6,  9. 


COUNTY  TREASURER. 
See  Towns,  3. 


COURTS. 

See  Insurance,  16. 
Witness,  2. 


COURT  OF  APPEALS. 

See  Appeal,   1,  3-6,   9,   11-17,  19, 
21-23,  26,  28,  29. 
Railroads,  6. 
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COVENANT. 
See  Real  Property,  2. 


CREDIBILITY. 

See  Witness,  1. 


CREDITORS. 

See  Partnership,  7. 

Principal  and  Surety,  1,  2. 


CREDITORS'  ACTION. 
See  Fraudulent  Conveyance. 


CRIMES. 
See  Constitutional  Lav/,  10,  11, 


CUSTOM. 
See  Shipping,  1. 


DAMAGES. 

1.  Failure  to  Supply  Power  for  Mill 
—  Reduced  Rental  Value.  The 
measure  of  damages  for  breach  of 
a  contract  to  furnish  water  power 
to  run  a  grist  mill  in  proper  and 
efficient  manner  is  the  difference 
between  the  rental  value  of  the 
mill  and  machinery  with  the  power 
contracted  for  ana  its  rental  value 
with  the  power  actually  furnished. 
Witherbee  v.  Meyer.  446 

2.  General  Rule  —  Conditions,  The 
general  rule  that  a  party  injured  is 
entitled  to  recover  all  of  his  dam- 
ages, including  gains  prevented  as 
well  as  losses  sustained,  is  subject 
always  to  two  conditions:  First, 
that  the  damages  shall  be  such  as 
must  have  been  fairly  within  the 
contemplation  of  the  parties  to  the 
contract  at  the  time  it  was  made; 
and,  second,  they  must  be  certain, 
not  only  in  their  nature,  but  as 
respects  the  cause  from  which  they 
proceed.  Id. 

8.  Excluding  Profits  —  Reasons  for. 
The  grounds  upon  which  is 
founded  the  general  rule  of  exclud- 

91 


ing  profits  in  estimating  damages 
are:  (1)  That  in  the  greater  num- 
ber of  cases  such  profits  are  too 
dependent  upon  numerous  and 
changing  contingencies  to  consti- 
tute a  distinct  and  trustworthy 
measure  of  damages;  (2)  because 
such  loss  of  profits  is  ordinarily 
remote  and  not  the  direct  and  im- 
mediate result  of  a  non-fulfillment 
of  the  contract;  (3)  the  engagement 
to  pay  such  loss  of  profits  in  cases 
of  default  in  performance  does  not 
form  a  part  of  the  contract,  nor 
can  it  be  said  from  its  nature  and 
terms  that  it  was  within  the  con- 
templation of  the  parties.  Id. 

4.  Loss  of  Profits  of  Mill  Excluded. 
Gains  prevented  and  losses  sus- 
tained by  breach  of  contract  to 
furnish  sufficient  power  for  a  grist 
mill  cannot  be  included  in  dam- 
ages for  the  breach  of  contract,  in 
the  absence  of  any  collateral  agree- 
ment the  loss  of  profits  from  which 
was  within  the  contemplation  of 
the  parties,  or  of  any  other  fact  to 
take  the  case  out  of  the  general 
rule  which  limits  damages  in  such 
cases  to  the  loss  of  rental  value. 

Id. 
See  Appeal,  1,  2,  10. 

Fraud,  1. 

Injunction. 

Negligence,  2. 

Railroads,  1-3. 

Sales,  2,  4-6,  8. 


DECEDENT'S   ESTATE. 

See  Executors  and  Administra- 
tors, 1-3. 


DEDUCTIONS. 
See  Tax,  4. 


DEFAULT. 

See  Appeal,  1,  2. 
Judgment,  3. 


DEFINITIONS. 

1.  "Manufacturing."  Queers, 
whether  printing  and  publishing 
a  newspaper  is  "manufacturing/5 
within  the  meaning  of  the  exemp- 
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tion  in  the  Corporation  Franchise 
Tax  Act  (L.  1880.  ch.  542,  amd.  L. 
1890,  ch.  522).  People  ex  rel.  J.  C. 
P.  Co.  v.  Roberts.  1 

2.  "Highway*."  The  term  "high- 
ways "  in  section  18  of  article  8  of 
the*  Constitution  is  used  in  its 
ordinary  and  popular  sense,  com- 
prehending only  the  ordinary 
highways  under  the  care  of  local 
authorities.     Matter  of  Burns.    28 

8.  "  Intermediate."  The  word  *'  in- 
termediate," in  section  1316  of  the 
Code  of  Civil  Procedure,  means 
between  the  two  extremes  of  serv- 
ice of  summons  and  entry  of  judg- 
ment.    Fox  v.  Matthieesen.        177 


DEPUTY  SHERIFF. 
See  Constitutional  Law,  11. 


DESCRIPTION. 

See  Mortgage,  10. 


DEVIATION. 

See  Insurance,  20, 22. 


DISCRETIONARY  ORDER. 
&tf  Appeal,  6,  22. 


DIVIDEND. 
See  Tax,  8,  10. 


DIVORCE. 

1.  Decree  of  Another  State.  Service 
of  summons  within  this  state, 
upon  a  resident  thereof,  does  not 
give  the  court  of  a  sister  state 
jurisdiction  of  the  person  of  the 
defendant  in  a  divorce  suit,  when 
he  does  not  answer,  demur,  or 
in  any  manner  appear  in  the  ac- 
tion; and  a  decree  rendered  against 
the  defendant  under  such  circum- 
stances will  not  uphold,  in  the 
courts  of  this  state,  a  marriage 
subsequently  contracted  here  be- 
tween the  plaintiff  iu  the  divorce 
suit  and  a  third  party  in  the  life- 


time of  the  defendant.     Matter  of 
KimbaU.  62 

2.  Decree  of  Another  State  Void  for 
Want   of    Jurisdiction  —  Non-ap- 
pearance of  Defendant  —  Question 
of  Fact.    A  resident  of  this  state, 
who  had  been  served  here  with 
summons  in  a  divorce  suit  insti- 
tuted in    North  Dakota,  wrote  a 
verified  letter  to    the    plaintiff's 
attorney  on  the  subject.     A  de- 
cree  by  default  was   thereafter 
rendered  against    the  defendant. 
The  plaintiff  in  the  divorce  suit 
then  married,  in  this  state,  a  third 
party,  who  died  here.    Thereafter 
the  defendant  in  the  divorce  suit 
was  permitted,  without  objection, 
to  file  the    letter    as  an  answer 
therein,    as    of   the    time   of   its 
receipt  by  the  plaintiff's  attorney, 
and  the  decree  was  amended  nunc 
pro  tunc,  bv  inserting  the  words, 
"  the  defendant  having  appeared, 
herein  and  answered  and  submit- 
ted himself  to  the  jurisdiction  of 
the    court."    The    plaintiff    then 
applied  here  to  be  appointed  ad- 
ministratrix of  the  deceased  third 
party,  as  his  widow.     The  surro- 
gate found  as  a  fact  that  the  de- 
fendant   did    not  appear    in  the 
divorce  suit  —  the  letter  not  con- 
stituting an  answer  or  appearance 
therein — and    this    finding  was 
affirmed  by  the  Appellate  Division 
by  a  unanimous  decision.     Held, 
that  the  question  whether  the  de- 
fendant appeared  and  submitted 
to  the  jurisdiction  of  the  court  of 
North  Dakota  was,  under  the  evi- 
dence, a  question  of  fact;  that  the 
finding     thereon,     having     been 
unanimously  affirmed  by  the  Ap- 
pellate Division,  could  not  be  re- 
viewed by  the  Court  of  Appeals, 
under  the    Constitution  (Art.   6, 
§  9);  that  it  followed  that  the  de- 
cree of  the  court  of  North  Dakota 
was  without  effect  in  this  state, 
and  that  the  marriage  of  the  plain- 
tiff with  the  third  party  was  in- 
valid and  did  not  entitle  the  plain- 
tiff to  be  appointed  his  adminis- 
tratrix. Id. 

3.  Alimony—  Code  Civ.  Pro.  §  1759. 
Under  the  statute  (Code  Civ.  Pro. 
§  1759)  as  it  stood  in  1891,  the 
courts  had  no  authority  to  change 
the  amount  of  alimony  allowed, 
after  a  final  judgment  of  divorce 
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had    been    entered.      Walker   v. 
Walker.  77 

4.  Amendments  Authorizing  Gliange 
in  Alimony  not  Retroactive.  The 
amendments  of  1894  (Ch.  728)  and 
1895  (Ch.  891)  to  section  1759  of 
the  Code  of  Civil  Procedure,  to 
the  effect  that  the  court  may,  after 
final  judgment,  vary  the  direction 
as  to  alimony,  are  not  retroactive, 
and  do  not  confer  authority  to 
change  the  amount  of  alimony 
allowed  in  a  judgment  entered 
prior  to  their  adoption.  Id. 

5.  Husband  and  Wife  —  Domicile. 
A  married  woman  may  acquire  a 
separate  domicile  in  another  juris- 
diction than  that  of  her  husband's 
domicile,  when  it  is  necessary  for 
her  to  do  so  by  reason  of  his  con- 
duct, such  as  cruel  treatment  enti- 
tling her  to  a  limited  divorce. 
Atherton  v.  Atkerton.  129 

6.  Separate  Domicile*  in  Different 
Jurisdiction* —  Wife's  Action  for 
Limited  Divorce  in  this  State  not 
Barred  by  Decree  of  Absolute  Di- 
vorce  Obtained  by  Husband  in  State 
of  his  Domicile,  Void  for  Want  of 
Jurisdiction  of  Person.  Where,  in 
an  action  brought  in  this  state  by 
a  wife  whose  husband's  domicile 
is  in  another  state,  for  a  limited  di- 
vorce on  the  ground  of  cruel  treat- 
ment, the  husband  appears,  and  it 
is  found,  by  findings  binding  upon 
the  Court  of  Appeals,  that  the 
wife  had  changen  her  domicile 
from  that  of  her  husband  to  this 
state,  by  reason  of  his  cruel  treat- 
ment, and  that  the  alleged  cruelty 
had  been  committed,  the  wife's  ac- 
tion, on  appeal  from  an  affirmance 
of  a  judgment  in  her  favor,  is  not 
to  be  deemed  barred  by  a  judg- 
ment of  absolute  divorce  obtained 
by  the  husband  in  the  state  of  his 
domicile,  in  an  action  brought  by 
him  subsequent  to  the  wife's 
change  of  domicile,  in  which  she 
was  only  constructively  served  as 
an  absent  resident  and  did  not  ap- 
pear; but  such  judgment  of  the 
other  state,  having  been  rendered 
without  acquiring  jurisdiction  of 
the  person  of  the  wife,  is  void  as 
to  her  and  without  effect  in  this 
state.  Id. 


the  Constitution  of  the  United 
States  (Art.  4,  §  1),  requiring  each 
state  to  give  full  faith  and  credit 
to  the  judicial  proceedings  of 
every  other  state,  has  no  applica- 
tion to  a  judgment  for  divorce 
shown  to  have  been  rendered  with- 
out acquiring  jurisdiction  of  the 
person.  Id. 

8.  Agreement  between  Separated  Hus- 
band and  Wife  as  to  Alimony  and 
Custody  of  Child.  An  agree- 
ment, entered  into  by  a  wife,  her 
trustee,  and  the  husband,  after  re- 
citing that  the  principals  had 
ceased  to  live  together  as  man  and 
wife,  and  that  the  agreement  was 
not  to  prevent  "  any  consequences 
which  may  follow,  or  right  which 
may  arise  to  either  party,  if  such 
status  shall  continue," "provided 
for  the  custody  and  maintenance 
of  their  child,  and  for  alimony  to 
the  wife,  and  stated  that  the  di- 
vorce of  either  party  should  termi- 
nate the  agreement.  Held,  that 
the  agreement  was  mutually  termi- 
nated, under  its  terms,  by  the  re- 
covery of  a  judgment  of  absolute 
divorce  by  the  husband  in  the 
state  of  his  domicile,  and  by  an 
action  for  limited  divorce  brought 
by  the  wife  in  this  state,  where  she 
had  acquired  a  separate  domicile, 
with  the  effect  of  leaving  the  trial 
court  of  this  state  free  to  act  as  it 
deemed  proper  respecting  the  ali- 
mony of  the  wife  and  the  custody 
and  mai  ntenance  of  the  child.    Id. 


DOMICILE. 
See  Divorce,  5,  6 

ELECTIONS. 

1.  Voter's  Election  District — Con- 
stitutional  Prohibition  of  Voting 
Elsewhere.  The  word"  elsewhere." 
in  the  constitutional  provision  that 
an  elector  must  vote  "  in  the  elec- 
tion district  of  which  he  shall  at 
the  time  be  a  resident,  and  not 
elsewhere"  (Const,  art.  2,  $  1), 
means  some  other  election  district 
polling  place  than  that  for  the 
election  district  in  which  the  voter 
resides.  People  ex  rel.  Lardner  v. 
Carson.  491 


7.  Judgment  of  Another  State—  U.  j  2.  Polling   Place  for  District.     All 
S.  Constitution.     The  provision  of  !      that  the  Constitution  requires  is 
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that  the  elector  must  vote  at  the 
polling  place  designated  by  law 
for  casting  the  vote  of  the  district 
where  he  resides,  and  the  validity 
of  his  vote  is  not  affected  by  the 
circumstance  that  the  place  is  lo- 
cated outside  the  boundary  line  of 
the  district.  When  he  does  that, 
he  votes  in  the  district  of  his  resi- 
dence and  not  elsewhere,  within 
the  purview  of  the  Constitution. 

Id. 

3.  Polling  Place  for  Town  in  City 
—  Pouter  of  Legislature  to  Author- 
ize. A  polling  place  in  a  city  for 
a  town  outside  the  city,  at  which 
residents  of  the  town  only  and  not 
residents  of  the  city  are  allowed 
to  vote,  can  be  established  or 
authorized  by  the  legislature;  this 
is  not  prohibited  by  the  constitu- 
tional provision  that  an  elector 
must  vote  "  in  the  election  district 
of  which  he  shall  at  the  time  be  a 
resident,  and  not  elsewhere."    Id. 

4.  Election  Law  —  Tally  Sheet  as 
Record.  The  tally  sheet  being  the 
original  entry  of  the  casting  and 
canvassing  of  a  vote  under  the 
Election  Law  of  1896  (Ch.  909)  is 
intended  by  the  legislature  to  fur- 
nish a  contemporaneous  official 
record  of  the  actual  count  which 
shall  control  in  case  of  any  dis- 
crepancy between  it  and  the  cler- 
ical statement  made  from  it  by 
the  inspectors  after  the  completion 
of  the  canvass  and  for  the  pur- 
pose of  convenience.  Matter  of 
Stewart.  545 

5.  Original  Statement  or  Return  by 
Inspectors  of  Election.  The  origi- 
nal statement  prescribed  by  sec- 
tion 111  of  the  Election  Law  of 
1896  is  called  an  original  for  the 
reason  that  it  is  necessary  to  attach 
to  it  the  void  ballots  and  those  pro- 
tested as  marked  for  identification, 
but  it  is  not  an  original  document 
in  any  other  sense  and  is  a  purely 
ministerial  act  of  the  inspectors 
that  cannot  control  the  tally  sheet 
of  which  it  is  an  abstract.        Id. 

6.  Canvassing  Votes  from  Original 
Statement  —  Best  Eridenee.  The 
provision  for  the  canvass  of  votes 
from  the  inspectors'  statements 
made  by  section  131  of  the  Elec- 


tion Law  of  1896,  while  it  contem- 
plates that  the  board  of  county 
canvassers  shall  act  upon  such 
statements  without  recourse  to  the 
tallv  sheets,  when  the  statements 
are  unchallenged  as  to  their  accu- 
racy, does  not  rnnke  those  state- 
ments the  best  evidence  of  the  fin-il 
result  of  the  election  in  case  they 
are  attacked  for  mistake  or  fraud. 

Id. 

7.  Issue  as  to  Accuracy  of  Tally  Sheet. 
The  accuracy  of  tally  sheets  is  not 
put  in  issue  in  this  proceeding  by 
the  affidavits  submitted  by  the 
appellants,  as  they  fail  to  deny 
the  allegation  of  the  petitioners 
that  the  vote  returned  on  the  state- 
ment is  different  from  that  re- 
turned on  the  tally  sheet.  //. 

8.  Provision  for  Correcting  Erroneous 
Record  or  Mistake  in  Tally  Sheet. 
The  correction  of  an  erroneous 
record  or  mistake  made  and  re- 
corded in  a  tally  sheet  is  provided 
for  in  the  Election  Law  by  the 
requirements  of  section  111  for 
preserving  the  boxes  of  voted  b  il- 
lots  for  six  months  and  for  their 
opening  and  examination  under 
the  order  of  the  Supreme  Court 
or  a  justice  thereof,  in  order  to  de- 
termine the  actual  vote  cast.    Id. 

9.  Mandamus  to  Compel  Correction 
of  Inspectors1  Return  by  Tally  Sheet. 
tVhen  the  statement  or  return  of 
election  district  inspectors  states  a 
less  number  of  votes  for  certain 
candidates  than  that  shown  by 
the  unquestioned  tally  sheet,  the 
board  of  county  canvassers  may 
be  required  by  niandamu3,  on  the 
petition  of  the  candidates  preju- 
diced by  the  return,  to  exercise 
the  power  conferred  by  section  132 
of  the  Election  Law  of  1896  to 
summon  the  inspectors  to  correct 
their  return,  and  also,  independ- 
ently of  the  Election  Law,  the  in- 
spectors may  be  required,  by  man- 
damus, to  convene  and  make  a 
correct  return,  and  the  county 
board  of  canvassers  directed  to 
canvass  the  corrected  return.     Id. 


ELECTION  DISTRICTS. 
See  Elections,  1-3. 
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ELECTION  LAW. 
See  Session  Laws,  23-27. 

ELECTRIC  CARS. 
See  Negligence,  3,  4 

ELEVATED  RAILROAD. 
See  Railroads,  1-7. 

EMINENT  DOMAIN. 

1.  Public  Use.  So  long  as  the  in- 
tended use  of  an  improvement, 
sought  to  be  accomplished  through 
an  exercise  of  the  right  of  eminent 
domain,  is  not  restricted  to  private 
parties  or  private  interests,  but  is 
open  to  the  whole  public,  it  is  no 
valid  objection  to  the  act  author- 
izing it  that  it  will  benefit  one 
person,  or  some  class  of  persons, 
more  than  others,  or  that  it  origi- 
nated in  private  interests  and  was 
intended  in  some  degree  to  sub- 
serve private  purposes.  Matter 
of  Burns,  23 

2.  Use  of  Watenoay  for  Floating 
Logs.  The  use  by  the  public  of 
a  natural  waterway  to  float  logs 
from  the  interior  of  the  state  to 
the  great  lakes  is  a  public  use, 
within  the  fair  meaning  of  the 
Constitution;  and  when  the  legis- 
lature has  determined  the  necessity 
for  the  exercise  of  the  right  of 
eminent  domain  to  acquire  such 
use  (as,  by  L.  1896,  ch.  338),  the 
validity  or  the  act  is  not  open  to 
question  on  the  ground  that  the 
use  is  not  public.  Id. 


EQUITY. 

See  New  Trial. 
Will,  4. 


ESTOPPEL. 
See  Insurance,  6,  lo,  17. 


EVIDENCE. 

1.     Mental     Capacity  —  Non-expert 
Witness.     Lay    witnesses    cannot 


properly  give  an  opinion  as  to  the 
mental  capacity  of  a  grantor  ;  but 
they  may  state  the  impressions 
which  the  acts  and  declarations 
of  the  party,  to  which  they  have 
testified,  produced  upon  their 
minds  at  the  time,  and  as  to 
whether  they  were  rational  or 
irrational.     Wyse  v.  Wyse.        367 

2.  Question  Improper  in  Form  — 
A on-prejudicial  Error.  If  a  ques- 
tion put  to  a  lay  witness  touching 
his  impression  of  the  mental  con- 
dition of  a  party  is  improper  in 
form,  such  technical  error  is  not 
to  be  deemed  to  have  been  preju- 
dicial where  it  is  apparent,  from 
the  evidence  of  the  witness,  that 
in  replying  he  stated  only  his  im- 
pression as  derived  from  described 
acts  of,  and  conversations  had 
with,  the  party.  Id. 

3.  Expert  Witness  —  Hypothetical 
Question.  A  judgment  dismissing 
the  complaint  in  an  action  in 
equity  brought  by  the  grantor  to 
set  aside  a  transfer,  on  the  ground 
of  his  mental  incapacity  to  dis- 
pose of  his  property,  is  not  to  be 
disturbed,  on  appeal,  by  reason 
of  the  exclusion  of  hypothetical 
questions  addressed  to  medical 
experts  on  behalf  of  the  plain- 
tiff, where  the  questions  called 
for  an  opinion,  not  as  to  mental 
disease,  but  as  to  mental  capacity 
to  execute  the  transfer  in  ques- 
tion, being  the  issuable  fact  in  the 
case,  and  assumed  facts  not  within 
the  range  of  the  evidence,  and  it 
appears  that  the  exclusion  of  the 
evidence  called  for  by  the  ques- 
tions, if  it  was  in  anywise  com- 
petent, could  not  have  prejudiced 
the  plaintiff.  Id. 

4.  Corporation  —  Overvaluation  of 
Properly  Transferred  for  Stock. 
In  an  action  to  charge  a  stock- 
holder for  debts  of  the  corporation 
on  the  ground  that  the  capital 
stock  was  not  in  fact  paid  up  be- 
cause the  nominal  payment  thereof 
was  made  in  property  intention- 
ally overvalued,  it  is  prejudicial 
error  after  a  witness  has  testified 
that  the  property  was  overvalued 
and  that  he  gave  some  shares  of 
his  stock  to  induce  another  person 
to  invest  in  the  stock  at   par,  to 
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permit  him,  over  the  defendant's 
objection,  to  explain  that  he  did 
this  because  the  purchaser  in- 
sisted that  the  stock  was  watered 
and  wanted  his  share  of  the 
"  water."  White  Corbin  db  Co,  v. 
Jones,  475 

5.  Evidence  of  Water  on  Sidewalk  — 
Negligence  of  Authorities.  Evi- 
dence that  water  had  flowed  over 
from  a  culvert  upon  a  sidewalk 
for  a  long  time  prior  to  the  acci- 
dent is  admissible  in  an  action  by 
one  who  fell  upon  ice  formed  on 
the  sidewalk  and  was  injured,  in 
order  to  show  negligence  of  the 
municipal  authorities.  Woolsey  v. 
Trustees  of  EUentille.  578 

6.  Map  of  Street  as  Evidence  — 
Change  in  Street.  An  engineer's 
map  of  a  street  on  which  an  acci- 
dent occurred  is  not  inadmissible 
because  made  some  years  after- 
ward, where  it  does  not  appear 
that  the  condition  of  the  street  had 
been  changed  when  the  map  was 
made.  Id. 

7.  Burden  of  Proving  Defense  —  De- 
fendant Demanding  Affirmative.  A 
defendant  in  an  action  on  notes 
who  pleads  a  tender  of  payment 
made  on  condition  of  the  surrender 
of  bonds  held  as  collateral  security, 
which  has  been  refused  by  the 
plaintiff  upon  the  ground  that  he 
held  the  bonds  as  security  for 
other  obligations  as  well  as  for 
the  notes,  has  the  burden  of  prov- 
ing that  the  bonds  are  not  held 
as  security  for  any  other  purpose 
than  the  payment  of  the  notes  in 
suit,  when  that  is  the  only  issue 
made  in  the  case  and  he  has  ex- 
pressly demanded  and  has  been 
given" the  affirmative.  Stokts  v. 
Mokes.  581 

See  Elections,  4-6. 

Fit  A  I'D,   1. 

f  it  a  l'  i)u  l  ent  co  x  vet  a  nc  k. 
Master  and  Servant,  2,  3. 
New  Trial. 
Physicians,  9. 
Will,  2,  3. 


EXCEPTIONS. 
Ste  New  York  (Citt  of),  3. 


EXECUTION. 
See  Mortgage,  7. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  Personal  Contracts  for  Services. 
The  contracts  of  executors  for 
services  to  be  rendered  are  their 
personal  contracts,  and  do  not 
bind  the  estate;  and  this  rule  has 
not  been  changed  bv  section  1814 
of  the  Code  of  Civil  Procedure. 
Parker  v.  Day.  383 

2.  Executor  and  Attorney  at  Law  — 
Services  of  Copartner.  Although 
an  executor  who  is  an  attorney  at 
law  cannot  have  compensation  for 
professional  services  rendered  by 
him  to  the  estate,  and  if,  having  a 
partner,  he  employs  his  partner  in 
business  of  the  estate,  no  charge 
can  be  made  by  the  firm,  yet,  if  the 
executor  is  excluded  from  all  par- 
ticipation in  the  compensation, 
his  partucr  may  be  paid  like  any 
other  person  for  similar  services, 
and  the  executor  may,  as  an  in- 
dividual, emplo\  his  partner,  as 
an  individual,  to  do  work  for  him 
in  matters  of  the  estate,  outside 
and  independent  of  the  copart- 
nership, and  become  personally 
liable  therefor.  Id, 

8.  Employment  of  Attorney  by  his 
Copartner  —  Action  for  Services. 
The  fact  that  the  parties  were 
copartners  at  the  time  of  the 
employment  is  not  conclusive,  as 
matter  of  law,  against  the  right 
of  an  attorney  to  recover  in  an 
action  brought  by  him  individu- 
ally against  an  executor  individu- 
ally, for  services  in  matters  of  the 
estate  claimed  to  have  been  ren- 
dered on  the  employment  of  the 
defendant,  outside  and  independ- 
ent of  the  partnership.  Id. 

See  Will,  4,  5. 


EXPERTS. 
See  Evidence,  3. 

EXTRA  ALLOWANCE. 

See  Costs,  1,  2. 
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FALSE  REPRESENTATION. 
See  Fraud,  1. 

» 

FEES. 
See  Constitutional  Law,  11. 


FILING. 
Sea  Assignment,  2,  3. 

FINAL  JUDGMENT. 
See  Appeal,  9,  16-18. 

FINAL  ORDER.' 
See  Appeal,  4,  5,  10-12,  16,  17. 


FINDINGS. 
See  Railroads,  2,  3,  5. 


FIRE  INSURANCE. 
See  Insurance,  4-7,  16-19. 


FOREIGN  JURISDICTION. 
See  Constitutional  Law,  6,  7. 


FORECLOSURE. 
See  Mortgage,  4-7,  10. 


FOREIGN  CORPORATIONS. 

See  Corporations,  8,  9. 
Insurance,  8. 
Tax,  8. 


FORMER  ADJUDICATION. 
See  Will,  5. 

FORT  EDWARD  (TOWN  OF). 
See  Constitutional  Law,  10,  11. 


FRANCHISE   TAX. 
See  Tax.  1-3,  8,  10. 


FRAUD. 

1.  Fraud  in  Sale  of  Corporate  Bonds 
—  Value — Interest  Paid  Regularly. 
In  an  action  for  fraud  in  the  sale 
of  corporate  bonds,  based  upon 
alleged  false  representations  of 
material  facts  as  to  their  value, 
the  fact  that  interest  has  been 
regularly  paid  upon  the  bonds  is 
not  conclusive  evidence  against 
the  plaintiff  on  the  question  of 
damages,  but  is  only  a  circum- 
stance bearing  upon  the  question 
of  value.     Currier  v.  Poor.       344 

2.  Redress  for  Fraud.  When  one  has 
been  induced  by  fraud  to  purchase 
corporate  l>onds  that  have  no  sub- 
stantial or  adequate  property  se- 
curity behind  them,  he  may  have 
redress  for  the  fraud  without  wait- 
ing for  default  in  the  payment  of 
interest.  Id. 

See  Elections,  6. 

Fraudulent  Conveyance. 
Partnership,  3,  4. 
Principal  and  Agent,  1. 

FRAUDULENT  CONVEYANCE. 

Creditors*  Action  to  Set  Aside  Bill  of 
Sale  and  General  Assignment  — 
Proof  of  Actual  Fraud.  In  a  cred- 
itors' action  to  set  aside  a  bill  of 
sale  and  a  general  assignment  with- 
out preferences,  on  the  ground  that 
they  constituted  one  transaction 
anu,  as  such,  contravened  the  stat- 
ute limiting  preferences  in  assign- 
ments, and  upon  the  ground  that 
the  instruments  were  executed  to 
hinder,  delay  and  defraud  credit- 
ors, proof  of  actual  fraud,  essen- 
tial to  sustain  a  judgment  for  the 
plaintiffs,  is  imported  by  conclu- 
sive findings  that,  prior  to  the 
execution  of  the  instruments,  the 
debtor  and  the  grantee  of  the  bill 
of  sale  had  conspired  to  defraud 
the  debtor's  creditors,  that  the  in- 
struments were  one  transaction, 
and  that  both  were  made  with  the 
iti tent  of  the  debtor  to  hinder,  de- 
lay and  defraud  his  creditors,  of 
which  intent  the  grantee  of  the 
bill  of  sale  then  had  actual  knowl- 
edge.    Manning  v.  Beck.  577 


FREIGHT. 
Sec  Shipping,  3. 
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GENERAL  ASSIGNMENT. 

See  Assignment,  4.  5. 

Fraudulent  Conveyance. 


GENERAL  REPUTATION. 
See  Master  and  Servant,  2. 


GENERAL  TERM. 
See  Appeal,  9,  19,  25,  28,  29. 


GRANTOR  AND  GRANTEE. 

See  Evidence,  8. 
New  Trial. 
Real  Property,  2. 


HEARING. 
See  New  York  (City  of),  1-8. 


HEMPSTEAD  (TOWN  OF). 

1.  Title  to  Territory.  The  owner- 
ship of  the  territory  of  the  town 
of  Hempstead,  under  the  colonial 
grant,  was  in  the  town,  in  its  cor- 
porate capacity,  and  not  in  the 
patentees  named  in  the  grant,  nor 
in  the  inhabitants  of  the  town. 
Lawrence  v.   Town  of  Hempstead. 

297 

2.  Early  Mode  of  Dirision.  The 
early  mode  of  division,  by  the 
town  of  Hempstead,  of  its  com- 
mon lands  among  the  patentees, 
or  their  associates  or  successors, 
by  a  "fencing  order,"  when  duly 
made  at  a  town  meeting,  could 
operate  as  a  valid  source  of  title. 

Id. 

8.  Ancient  Titles  of  Communities. 
It  is  too  late,  after  the  lapse  of 
2T>0  years,  to  criticise,  on  account 
of  the  absence  of  legal'  forms, 
transfers  on  which  the  titles  of 
great  communities  are  based.    Id. 

4.  Presumption  as  to  Ownership.  In 
the  judicial  investigation  of  titles 
derivable  from  the  informal  pro- 
cedure of  communities,  in  their 
infancy,  presumptions  should  be 
allowed   to   militate  in  favor  of 


whomever    the  conclusion  favors 
as  the  true  owner.  Id. 

5.  Marsh  and  Beach  — Private  Own- 
ership. In  an  action  against  the 
town  of  Hempstead,  to  restrain  it 
from  interfering  with  a  tract  of 
salt  meadow,  or  marsh  and  beach, 
at  Rockaway ,  forming  the  extreme 
westerly  portion  of  tne  township 
of  Hempstead  and  the  easterly 
part  of  Rockaway  Neck,  the  plain- 
tiffs, in  proof  of  their  claim  of 
title,  relied  upon  a  fencing  order 
made  at  town  meeting  in  1659,  an 
allotment  in  1678,  a  need  by  the 
allottees  to  Jacob  Hicks  in  1725, 
confirmatory  action  at  subsequent 
town  meetings,  and  a  partition 
suit  between  the  Hicks  heirs.  The 
town  insisted  that  the  property 
was  part  of  its  common  land,  of 
which  it  had  never  become  di- 
vested. Held,  that  while  the  in- 
formalities of  the  allotments,  the 
scantiness  of  the  records  and  the 
shifting  nature  of  the  laud  marks 
tended  to  confusion  and  uncer- 
tainty, the  facts,  beginning  with 
the  fencing  order  as  the  source  of 
title  to  private  ownership,  led  to 
the  reasonable  conclusion  that  the 
town  had  disposed  of  the  premises, 
and  that  its  allottees  granted  them 
by  the  deed  of  1725;  that  the  plain- 
tiffs had  made  out  a  presumptive 
title,  and  that  the  town  had  failed 
to  rebut  the  presumption  and  to 
show  that,  in  its  general  division 
and  allotments  of  the  common 
lands  it  had  reserved  any  part  of 
the  Rockaway  meadow  lands  from 
private  ownership.  Id* 

6.  Possession  —  Acts  of  Ownership. 
It  was  insisted  by  the  town  that 
the  plaintiffs  never  were  in  posses- 
sion of,  nor  ever  exercised  acts  of 
ownership  over,  the  meadow  lands 
while  the  town  continually  as- 
serted ownership  and,  so  far  as  pos- 
sible, was  in  possession  thereof.  It 
was  found  that  the  lands  were  in- 
capable of  actual  possession,  and 
it  appeared  that  they  could  be 
reached  only  by  a  private  lane 
over  the  Hicks  upland,  on  which 
toll  was  charged,  or  by  boats;  that 
the  property  had  been  surveyed 
by  one  of  the  Hicks  heirs  in  1802; 
that  the  townspeople,  from  early 
in  this  century,  bad  gone  upon  the 
marshes  t.>  cut  sedge  grass,  upon 
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days  fixed  by  town  meetings,  and 
that  within  recent  years  the  town 
had  granted  privileges  to  erect 
hotels,  restaurs uts  and  bathing 
houses  on  the  premises,  and  license 
to  plant  oysters  in  the  creeks  and 
coves.  Held,  that,  in  view  of  all 
the  circumstances,  including  the 
affirmative  act  of  ownership  by 
surveying  the  property  in  1802, 
aud  the  probability  that  the  prem- 
ises did  not  represent  much  value 
until  the  new  uses  to  which  the 
town  had  sought  to  put  them,  the 
quiescence  of  the  Hicks  heirs  and 
of  the  plaintiffs,  while  owners  of 
the  upland,  was  not  incompatible 
with  private  ownership  of  the 
meadow  lands.  Id. 


HIGHWAYS. 
See  Constitutional  Law,  4,  5,  15, 

HUSBAND  AND  WIFE. 
See  Divorce. 

HYPOTHETICAL    QUESTIONS. 
See  Evidence,  3. 

INCUMBRANCES. 
See  Vendor  and  Purchaser,  3,  4. 

INFANT. 

Infant's  Instrument  Inoperative  to 
Divest  Title.  The  execution  of  an 
instrument  by  an  infant  with  other 
heirs  cannot  operate  to  divest  him 
of  his  title  to  land  under  his 
father's  will.     Clapp  v.  Byrnes. 

535 

INJUNCTION. 

Damages.  Where,  in  an  action  to 
enjoin  interference  with  a  party 
wall,  the  plaint  ill  obtains  two  dis- 
tinct temporary  injunctions,  se- 
cured by  separate  undertakings, 
the  first  restraining  the  defendant 
from  removing  the  wall  and  the 
second  restraining  him  from  build- 
ing upon  it,  and  the  trial  results 
in  a  judgment  enjoining  the  de- 

92 


fendant  from  interfering  with  the 
original  wall  but  declaring  that 
he  has  a  right  to  build  upon  it, 
and,  on  motion,  the  second  injunc- 
tion is  vacated  in  so  far  as  it  en- 
joined building  upon  the  wall,  the 
result  of  the  trial  and  motion  is, 
inlaw,  a  decision  that  the  plaintiff 
was  not  entitled  to  the  second  in- 
junction, and  renders  the  sureties 
on  the  undertaking  for  that  in- 
junction liable  for  the  damages 
suffered  thereunder.  Harter  v. 
Westcott.  211 

See  Appeal,  10,  28,  29. 


INSOLVENCY. 

See  Corporations,  7. 
Partnership,  8,  4,  7. 


INSPECTORS. 
See  Elections,  4-6,  9. 


INSURANCE. 

1.  Assessment  Life  Insurance  —  Ac- 
tion  against  Association  for  Ac- 
counting. An  action,  brought  by 
a  member  of  a  domestic  co-opera- 
tive or  assessment  life  insurance 
association  against  the  corpora- 
tion, in  behalf  of  himself  and  all 
other  policyholders,  to  enforce  the 
perfonnance  of  the  provisions  in 
the  contract  or  policy  of  insurance 
in  respect  to  the  reserve  fund,  by 
a  complaint  which  alleges  an  im- 
proper accumulation,  retention, 
and  intended  misapplication,  of  a 
surplus  of  the  reserve  fund,  and 
which  prays  that  the  number  of 
living  policyholders,  and  the 
amount  paid  by  them  to  the  re- 
serve fund,  be  ascertained,  and 
that  the  plaintiff  be  paid  a  ratable 
amount  of  the  surplus  reserve 
fund,  in  the  proportion  which  his 
contribution  thereto  bears  to  the 
whole  amount  contributed  by  liv- 
ing policyholders,  is  an  action  for 
an"  accounting  and  for  an  interfer- 
ence with  the  prosecution  of  the 
business  of  the  corporation,  within 
the  prohibition  of  the  Insurance 
Law  ( L.  1 H92.  ch.  090,  §  56).  Sican 
v.  Mat.  R  F.  L.  Assn.  9 
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2.  Application  of  Insurance  Late. 
A  member  or  policyholder  of  the 
corporation  has  not  as  such,  legal 
capacity  to  maintain  such  an  ac- 
tion, since  the  provisions  of  the 
Insurance  Law  (L.  1892,  ch.  690, 
I  56)  apply  to  it  and  prohibit  him 
from  maintaining  it;  and  the  ac- 
tion must  be  brought,  if  at  all,  by 
the  attorney  general.  Id. 

8.  Constitutionality  of  Statute  — 
Regulation  of  Remedy,  not  Depri- 
vation of  Right.  The  provision 
of  the  Insurance  Law  (L.  1892,  ch. 
690,  §  56)  which  prohibits  a  Judg- 
ment for  an  accounting  or  inter- 
fering with  the  prosecution  of  the 
business  of  any  domestic  insur- 
ance corporation,  except  upon  ap- 
plication of  the  attorney  general, 
does  not  violate  any  constitutional 
right  of  a  policyholder  or  mem- 
ber, as  impairing  the  obligation  of 
his  contract;  but  it  merely  pre- 
scribes the  form  of  the  remedy 
which  he  must  avail  himself  of, 
to  compel  the  corporation  to  per- 
form acts,  or  to  account  as  to  mat- 
ters in  respect  to  which  it  may  be 
alleged  to  have  been  neglectful, 
or  wasteful,  or  mistaken.  Id. 

4.  Fire  Insurance  —  Cancellation  of 
Policy.  The  provision  of  the  New 
York  standard  policy  of  fire  insur- 
ance, relating  to  the  cancellation 
of  a  policy  at  the  instance  of  the 
company," requires  that,  in  addi- 
tion to  giving  the  five  days'  notice, 
the  company  must  return  or  tender 
the  unearned  premiums  in  order 
to  effect  a  cancellation.  Tisdeli  v. 
N.  II.  F.  Ins.  Co.  163 

5.  Return  or  Tender  of  Unearned 
Premium.  The  statement,  in  a 
five  days'  notice  by  the  company 
to  the  insured  of  the  cancellation 
of  a  New  York  standard  fire  pol- 
icy, that  the  unearned  premium 
will  be  returned  by  its  local  agent, 
does  not  constitute  a  return  or 
tender  of  the  unearned  premium, 
and  will  not  effect  a  cancellation; 
but,  in  order  to  make  its  notice 
effective,  the  company  is  bound 
to  seek  out  the  insured  and  tender 
him  the  whole  amount  due.       Id. 

6.  Fire  Insn  ra nee  —  Other  Insu ra nre, 
in  Contraception  of  Policy.  Where 
no  other  insurance  existed  at  the 


time  of  the  delivery  of  a  policy 
of  fire  insurance  prohibiting  other 
insurance  without  indorsed  con- 
sent, the  fact  that  the  company's 
agent  was  then  informed  by  the 
insured  that  he  intended  to  pro- 
cure other  insurance,  and  delivered 
the  policy  with  that  knowledge, 
does  not  constitute  a  waiver  of 
the  provision  as  to  other  insurance 
or  estop  the  company  from  insist- 
ing upon  it.  Gray  v.  Oer.  F. 
Ins.  Co.  160 

7.  Knowledge  of  Existing  Fact  Avoid- 
ing Policy — Subsequent  Act.  The 
distinction  between  the  knowl- 
edge, by  the  insurer,  of  an  exist- 
ing fact  which  renders  a  policy 
void  when  delivered  and  the  omis- 
sion of  the  insured  to  give  notice 
of  and  procure  the  required  con- 
sent to  a  subsequent  act,  which, 
by  its  conditions  invalidated  the 
policy,  although  previously  con- 
sented to,  stated  and  discussed. 

Id. 

8.  Life  Insurance — Constriction  of 
Contract  of  Foreign  Company. 
Where,  in  an  action  upon  a  policy 
of  life  insurance  issued  by  a  cor- 
poration of  another  state,  the  con- 
tract is  to  be  construed  under  the 
laws  of  that  state,  it  may  properly 
be  assumed  that  those  laws  were, 
or  are,  the  same  as  our  own,  in  the 
absence  of  evidence  tending  to 
show  a  difference.  Stewart  v. 
Union  Mutual  L.  Ins.  Co.  257 

9.  Restriction  of  Power  of  Agents. 
The  right  of  insurance  companies 
to  restrict  their  liability  for  acts  of 
their  agents,  by  inserting  clauses 
in  the  application  and  policy  re- 
stricting the  powers  of  agents, 
must  be  recognized  unless,  by  sa 
doing,  their  contracts  would  be- 
come tainted  with  fraud,  and  in 
such  cases  it  will  be  presumed 
that  a  waiver  was  intended  rather 
than  fraud.  Id. 

10.  Representatives  of  Company.    An 
insurance  company  publishes  an. I 

holds  out  to  the  public  persons 
as  its  local  manager  and  cashier, 
respectively,  by  furnishing  such 
persons  with  stationery,  used  in 
writiug  to  third  parties,  "the  printed 
headings  of  which  contain  their 
names,"  followed    bv    the    words 
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•  *  manager  "  and  ' '  cashier,  "with 
their  local  address,  under  the 
name  of  the  company.  Id. 

11.  Premium  Note  in  Lieu  of  Cash 
Payment.  In  an  action  on  a  life 
insurance  policy,  providing  that  it 
shall  not  constitute  a  contract  until 
the  first  premium  shall  have  been 
paid  during  the  life  of  the  appli- 
cant and  that  no  agent  or  any 
other  person  except  the  president 
or  secretary  has  power  to  change 
the  contract  or  to  waive  forfeit- 
ure, an  apparent  acceptance,  by 
the  company,  of  a  contract  made 
by  its  local  manager,  before  and 
on  delivery  of  the  policy,  to  take 
a  note  for  the  first  premium,  and 
a  recognition  of  his  authority  to 
so  extend  the  time  of  payment, 
may  be  inferred  from  the  facts 
that  the  company  held  the  note  at 
its  local  office,  warned  the  policy- 
holder, through  its  local  cashier, 
as  to  the  time  the  note  would  be 
due,  and  made  no  complaint  with 
reference  to  its  being  given  in  the 
place  of  cash  payment.  Id. 

12.  Acceptance  of  Premium  Note. 
An  acceptance,  by  the  company, 
of  a  note  in  payment  of  the  first 
premium  may  be  inferred  from  a 
notice,  through  its  local  cashier, 
to  the  policyholder,  stating  when 
his  note  "  given  in  settlement  of 
premium  due  "  on  the  policy  "  will 
be  due  and  payable."  Id. 

18.  Extension  of  Time  of  Payment  of 
Premium  —  Death  in  Meantime. 
Where  a  note  ^iven  in  payment  of 
the  first  premium,  on  delivery  of 
a  policy,  has  been  so  accepted  and 
held  by  a  life  insurance  company 
as  to  imply  a  recognition  of  a  con- 
tract made  by  the  mauager  for 
credit  on  the  first  premium,  and 
of  his  authority  to  extend  time  of 
payment,  a  failure  of  the  insured 
to  pay  a  check  given  by  him  to 
take  up  the  note  does  not  work  a 
forfeiture  of  the  policy,  when  the 
manager  has  given  the  insured  to 
understand  that  it  would  be  satis- 
factory if  the  check  was  paid  by 
a  certain  time,  and  the  insured 
dies  in  the  meantime.  Id. 

14.  Contract  for  Credit  on  First 
Premium.  When  a  note  has  been 
given  for  the  first  premium  on  a 


life  insurance  policy,  a  contract 
between  the  local  manager  of  the 
company  and  the  applicant  for  in- 
surance, that  the  latter  was  to  have 
credit  on  the  first  premium,  may 
be  inferred  from  a  letter  from  the 
manager  to  the  applicant,  saying: 
"  I  shall  be  pleased  to  fix  up  the 
insurance  for  you  next  week  and 
arrange  for  the  premium  payment, 
so  as  to  be  mutually  satisfactory." 

Id. 

15.  Presumption  of  Waiver  or  Es- 
toppel. Where  the  local  manager 
of  a  life  insurance  company  con- 
tracts with  an  applicant  tor  in- 
surance that  he  is  to  have  credit 
on  the  first  premium,  and  repre- 
sents to  him,  on  delivering  the 
policy  and  taking  a  note  for  the 
first  premium,  that  he  has  an  in- 
surance, although  the  policy  pro- 
vides far  immediate  payment  of 
premium  as  a  condition  precedent 
to  insurance  and  forbids  changes, 
the  knowledge  of  the  agent  as  to 
the  terms  of  the  contract  and  of  the 
non-compliance  with  the  policy  at 
its  delivery  is  imputable  to  the 
company,  and  it  will  be  presumed, 
in  case  of  the  death  of  the  policy- 
holder during  the  credit  period, 
to  have  known  the  terms  of  the 
contract  entered  into  by  its  agent, 
and  either  to  have  waived  the  pro- 
vision of  the  policy  for  immediate 
payment  of  premium  or  to  hold 
itself  estopped  from  setting  it  up. 

Id. 

16.  Fire  Insurance  —  Requirements 
from  Insured  after  I  joss.  When 
the  liability  of  a  fire  insurance 
company  has  become  fixed  by  the 
capital  fact  of  loss  within  the 
range  of  the  responsibility  as 
sumed  in  the  contract,  courts  are 
reluctant  to  deprive  the  insured  of 
the  benefit  of  that  liability  by  any 
narrow  or  technical  construction 
of  the  conditions  and  stipulations 
which  prescribe  the  formal  re- 
quisites by  means  of  which  this 
accrued  right  is  to  be  made  avail 
able  for  his  indemnification.  Ur- 
gent v.  L.  dbL.dk  O.  Ins.  Co.    349 

17.  Provision  as  to  Proofs  of  Loss  — 
Estoppel.  A  fire  insurance  com- 
pany which  has  issued  a  policy 
providing  that  the  insured  shall 
file  proofs  of    loss   within  sixty 
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days,  and  that  no  officer,  agent 
or  other  representative  of  the  com- 
pany shall  have  power  to  waive 
any  condition,  except  by  indorsed 
agreement,  may,  by  conduct, 
estop  itself  from  enforcing  such 
provision  against  one  who  has 
acted  in  reliance  upon  such  con- 
duct; and  it  may  also  be  estopped 
by  the  act  of  an  agent  who  pos- 
sesses, or  whom  it  has  held  out 
to  possess,  this  power  in  respect 
to  the  provision.  Where  there  is 
evidence  tending  to  prove  either 
or  both  of  these  points  it  is  error 
to  take  the  case  from  the  jury.  Id. 

18.  Fire  Insurance — Tjeasehold — Lia- 
bility Dependent  upon  Total  De- 
struction, A  policy  of  fire  insur- 
ance upon  a  leasehold  interest  in 
a  building  contained  a  condition 
that  the  company  should  be  liable 
"  in  case  of  such  destruction  by 
fire  of  the  above-named  premises 
that  the  lease  held  by  the  assured 
shall  be  by  its  terms  and  in  fact 
canceled."  The  lease  provided 
that  in  case  of  partial  damage  by 
fire  the  building  should  be  re 
paired  as  speedily  as  possible  at 
the  expense  of  the  landlord;  that 
in  case  of  such  extensive  damage 
as  to  render  the  building  unten- 
antable, the  rent  should  cease  un- 
til the  building  should  be  re- 
paired, and  that  in  case  of  the  total 
destruction  of  the  premises  the 
lease  should  then  cease  and  come 
to  an  end.  Held,  that  there  could 
be  no  recovery  on  the  policy  un- 
less the  building  was  in  fact  to- 
tally destroyed  within  the  mean- 
ing of  the  policy.  Vorbett  v. 
Spring  Garden  Ins.  Co.  389 

19.  Not  a  Total  Destruction  of  Build- 
ing. In  an  action  upon  such 
policy  it  appeared  that  the  build- 
ing was  so  damaged  by  fire  as  to 
be  rendered  untenantable,  but 
that,  while  the  roof  and  interior 
were  destroyed,  the  foundations 
and  walls  remained  substantially 
intact,  and  that  the  landlord  had 
restored  the  buildiug  to  substan- 
tially its  former  condition  at  an 
expense  of  about  one-third  of  its 
original  value.  Held,  that  the  evi- 
dence did  not  warrant  the  sub- 
mission to  the  jury  of  the  ques- 
tion of  total  destruction  as  one  of 
fact,  but  the  trial   court   should  ; 


have  held  as  matter  of  law  that 
there  was  not  a  total  destruction 
of  the  building  within  the  intent 
and  meaning  of  the  policy.    Id. 

20.  Marine  Insurance  —  Deviation 
from  Voyage  —  Preliminary  Trips. 
Trial  trips  up  and  down  a  river, 
made  by  a  new  vessel  preliminary 
to  an  ocean  voyage  in  order  to  test 
its  capacity  therefor,  do  not  con- 
stitute a  deviation  within  the 
meaning  of  an  insurance  policy 
covering  the  voyage.  Thebaud  v. 
Great  Western  Ins.  Co.  516 

21 .  Seaworth  iness  of  Insured  Vessel  — 
Question  for  Jury.  A  steamer 
built  for  use  on  rivers  or  other  in- 
land waters  and  not  seaworthy  in 
the  sense  in  which  that  word  is 
applied  to  seagoing  vessels  is  prop- 
erly found  by  the  jury  to  answer 
the  implied  warranty  of  seaworthi- 
ness under  a  policy  of  marine  in- 
surance covering  a  voyage  from 
Philadelphia,  where  it  was  built, 
to  Frontera.  Mexico,  where  it  was 
intended  for  use,  when  the  insurer 
was  possessed  of  all  information 
concerning  the  character  and  con- 
struction of  the  craft  and  exacted 
double  the  usual  premium  for 
marine  insurance  on  ordinary  sea- 
going vessels.  Id. 

22.  Question  for  Jury  as  to  Deviation 
of  Vessel.  The  deviation  of  a  non- 
seagoing  vessel  insured  for  a  voy- 
age from  Philadelphia  to  Frontera, 
Mexico,  is  a  question  for  the  jury 
where  it  takes  the  inside  course, 
through  canals  and  bays,  from 
Philadelphia  to  Fort  Macon,  stops 
at  Baltimore  for  repairs  in  conse- 
quence of  a  collision  with  a  sub- 
merged stump  in  a  canal,  and 
stops  at  Norfolk  to  procure  a  pilot, 
ana  thence  proceeds  to  Fort  Macon 
and  the  open  sea.  Id. 

23.  Known  Facts  Inconsistent  with 
ImpiiedWarranty  of  Seatoorthiness. 
The  rule  that  an  insurance  com- 
pany may  not  avoid  liability  on 
the  ground  that  facts,  of  which 
it  had  full  knowledge  at  the  time 
of  issuing  the  policy,  were  then 
not  in  accordance  with  the  formal 
words  of  the  contract  or  some  of 
its  conditions,  is  applicable  to  the 
implied  warranty  of  seaworthiness 
in  policies  of  marine  insurance. 

Id. 
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24.  Known  Risk  Taken  by  Insurer 
for  Dovble  Premium.  Alleged  de- 
fects of  construction  in  a  vessel 
insured  for  a  sea  voyage,  which 
were  known  to  the  insurer  at  the 
time  of  taking  the  risk,  on  account 
of  which  a  double  premium  was 
charged,  cannot  be  set  up  to  defeat 
a  recovery  in  case  of  loss  on  the 
ground  that  they  made  the  ship 
unseaworthy.  Id. 

INSURANCE  LAW. 
See  Session  Laws,  16-18. 


INTEREST. 
See  Fraud,  1,  2. 

INTERLOCUTORY  JUDGMENT. 
See  Mortgage,  7. 


INTERLOCUTORY  ORDER. 
See  Appeal,  3. 


INTERMEDIATE  ORDER. 
See  Appeal,  7-9. 


JUDGMENT. 

1.  Judgment  of  Another  State.  The 
judgment  of  a  court  of  a  sister 
state  has  no  binding  effect  in  this 
state,  unless  the  court  had  juris- 
diction of  the  subject-matter  and 
of  the  person  of  the  parties;  and 
want  of  jurisdiction  may  always 
be  interposed  against  a  judgment 
when  it  is  sought  to  be  enforced, 
or  when  any  benefit  is  claimed 
for  or  under  it.  Matter  of  Kim- 
ball. 62 

2.  Want  of  Junsdiction.  A  personal 
judgment  of  a  court  of  a  sister 
state,  entered  against  a  resident  of 
this  state,  when  there  has  been  no 
personal  service  of  process  upon 
him  in  the  jurisdiction  of  that 
state  or  appearance  by  him  in 
the  action  by  which  jurisdiction 
of  his  person  could  be  acquired, 
is  void  and  of  no  force  or  effect 
in  this  state.  Id. 


3.  Motion  to  Correct  Recessive  Judg* 
ment  Taken  by Dtfault.  Amotion 
to  correct  a  judgment  taken  by 
default  which  is  more  favorable 
to  the  plaintiff  than  that  demanded 
in  the  complaint,  in  violation  of 
section  1207  of  the  Code,  need  not 
be  made  by  the  defendant,  but  he 
may  resist  or  attack  such  an  un- 
authorized judgment  in  any  form 
that  he  may  elect.  Clapp  v. 
McCabe.  525 

See  Appeal,  9,  16-18,  19. 
Constitutional  Law,  6,  7. 
Costs,  i. 
Mortgage,  6,  7, 10. 

JUDGMENT  NOTE. 
See  Bills,  Notes  and  Checks,  3. 

JUDICIAL  NOTICE. 
See  Religious  Societies,  4. 

JUDICIAL  SALE. 

Assignee  of  Bid  —  Interference  with 
the  Proceeding.  One  who  pur- 
chases of  the  vendee,  at  a  sale  in 
partition,  his  bid,  receives  &*\  as- 
signment of  the  same  in  writing, 
requests  the  deed,  and,  upon  sub- 
sequently asking  to  be  relieved 
from  taking  title,  because  of  an 
alleged  incumbrance,  invites  the 
institution  of  a  proceeding  by 
which  he  hoped  to  obtain  an  ad- 
judication so  relieving  him,  sub- 
mits himself  to  the  jurisdiction  of 
the  court  by  reason  of  his  inter- 
ference with  the  proceeding,  and 
may  be  compelled  to  complete  the 
purchase.    Archer  v.  Archer.    415 


JURISDICTION. 
See  Divorce,  1,  2,  6,  7. 

JUSTICE  OF  THE  PEACE. 

See  Constitutional  Law,  8-10. 

JUSTICE  OF  SUPREME  COURT, 

See  Appeal,  21 . 
Contempt,  3. 
Elections,  8. 
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LANDLORD  AND  TENANT. 

See  Insurance,  18,  19. 
Negligence,  1,  2. 


LEASE. 

See  Copyright,  3,  5. 
Damages,  1,  4. 
Insurance,  18,  19. 
Negligence,  2. 


LEGATEE. 

See  Will,  4. 

LIBEL. 

Publication  Libelous  per  se.  The 
statement  concerning  a  woman 
that  she  "is  said  to  have  been  a 
concert-hall  singer  and  dancer  at 
Coney  Island  "  is  libelous  per  set 
when  published  in  a  newspaper 
circulating  in  the  community 
where  the  character  of  Coney 
Island  concert  halls  is  well  known. 
Gales  v.  iVr.  F.  Recorder  Co.      228 

LICENSE. 
See  Negligence,  2. 

LIEN. 

See  Mechanics'  Lien. 
Mortgage,  2,  3, 5-7. 

LIFE  INSURANCE. 
See  Insurance,  1,  8-15. 

LIMITATION  OF  ACTION. 

See  Corporations,  3,  4. 
Towns,  4,  6. 

LIMITED  DIVORCE. 
See  Divorce,  5,  6,  8. 

LIS  PENDENS. 
See  Vendor  and  Purchaser,  1. 


LITERARY  PROPERTY. 
See  Copyright,  1-5. 

LOCAL  ACT. 
See  Constitutional  Law,  4,  12-15. 

MALPRACTICE. 
See  Physicians,  9. 

MANDAMUS. 
^Elections,  9. 

MANUFACTURING. 
See  Tax,  1,  2,  8. 

MANUFACTURING  ACT. 
See  Session  Laws,  1-3. 

MANUFACTURING  CORPORA- 
TIONS. 

See  Tax,  1,  2,  8. 

MAPS. 
See  Evidence,  6. 

MARINE  INSURANCE. 
See  Insurance,  20-24. 

MARKETABLE  TITLE. 
See  Vendor  and  Purchaser,  1,  2. 

MARRIAGE. 
See  Divorce. 

MARSHES. 
See  Hempstead  (Town  op),  5,  6. 

MASTER  AND  SERVANT. 

1.  Pergonal  Injury  —  Negligence  of 
Co-servant.  An  action  for  a  per- 
sonal injury  caused  by  the  negli- 
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gence  of  a  co-servant  cannot  be 
maintained  against  the  common 
master,  without  showing  that  the 
co-servant  was  incompetent  for  the 
service  in  which  he  was  engaged, 
and  that  such  incompetency  was 
known,  or  should  have  been 
known,  by  the  master.  Park  v. 
JV.  F.  C.  A  H.  R.  R.  R.  Co.      215 

2.  Incompetency  of  Co -servant  —  How 
Shown.  The  incompetency  of  a 
co-servant  cannot  be  shown  by 
general  reputation,  but  is  to  be 
shown  by  his  specific  acts,  fol- 
lowed by  proof  that  the  master 
knew,  or  ought  to  have  known, 
of  such  incompetency.  The  latter 
may  be  shown  by  evidence  tend- 
ing to  establish  that  such  incom- 
petency was  generally  known  in 
the  community.  Id. 

3.  Improper  Evidence  as  to  Co-servant. 
On  the  trial  of  an  action  by  a  rail- 
road engineer  against  the  company 
for  a  personal  injury  caused  by 
the  negligence  of  a  co-servant 
named  Brown,  a  witness  for  the 
plaintiff  was  permitted  to  testify 
that  at  a  time  eight  or  ten  years 
before  the  accident  the  co-servant 
was  called  by  the  nickname  of 
"Crazy  Brown."  Held,  that  the 
evidence  was  incompetent  and 
prejudicial,  and  that  its  admission 
constituted  reversible  error.      Id. 


MECHANICS'  LIEN. 

1.  Lien  on  Amount  dm  Sltb-contrac- 
tor — Failure  to  Finish  Contract. 
A  lien  for  labor  and  materials  fur- 
nished a  sub -contractor  who  failed 
to  complete  his  contract,  does  not 
attach  to  unpaid  installments  of 
the  contract  price  which  it  was  ex- 
pressly provided  should  not  be  due 
until  after  the  completion  and  ac- 
ceptance of  the  work,  or  to  an  in- 
stallment of  the  price  which  had 
not  become  payable  because  it  had 
not  been  included  in  a  statement 
by  the  engineer.  Brainard  v. 
County  of  Kings.  538 

2.  Burden  on  Lienor  to  Show  Sum 
Due.  The  onus  is  upon  lienors 
furnishing  labor  and  materials  to 
a  sub-contractor  who  failed  to 
complete  his  contract,  to  show  that 
there  is  a  sum  due,  or  to  become 


due,  on  which  their  liens  will  at- 
tach; and  it  cannot  be  presumed 
that  the  work  was  completed  for 
the  balance  of  the  contract  price. 

Id. 
See  Corporations,  0. 


MENTAL  CAPACITY. 

See  Evidence,  1-8. 
New  Trial. 


MERCANTILE  AGENCY. 


See  Copyright,  5. 


MINISTER. 
See  Religious  Societies,  8,  0. 


MISTAKE. 

See  Elections,  6,  8. 
Mortgage,  10. 


MONEY  HAD  AND  RECEIVED. 
See  Towns,  1-7. 


MONOPOLIES. 
See  Session  Laws,  29,  30. 


MORTGAGE. 

1.  Chattel  Mortgage  —  Subjection  of 
Assignee  to  Equities.  An  assignee 
in  good  faith  and  for  value,  of  a 
non -negotiable  chose  in  action, 
such  as  a  chattel  mortgage,  takes 
it  not  only  subject  to  all  the  equi- 
ties existing  between  the  parties 
to  the  instrument,  but  also  to  the 
equities  which  third  persons  could 
enforce  against  the  assignor.  Stev- 
enson  Br.  Co.  v.  Iba.  224 

2.  Assignee  of  Second  Mortgage,  Sub- 
ject  to  Equities  of  Mortgagee  of 
First  Mortgage.  An  assignee  in 
good  faith  and  for  value,  of  a  filed 
chattel  mortgage,  has  no  greater 
rights  than  his  mortgagee  pos- 
sessed, and  is  entitled  to  no  pref- 
erence over  a  subsequently  filed 
prior  mortgage,  when   his   inort- 
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gagee  could  not  claim  priority  be- 
cause of  notice  or  any  other  equity, 
as,  when  his  mortgagee  had 
agreed  with  the  mortgagee  of  the 
prior  unfiled  mortgage  that  it 
should  be  the  first  lien.  Id. 

8.  Agreement  between  Mortgagees  not 
Affected  by  Filing.  If  the  respec- 
tive mortgagees  of  two  chattel 
mortgages  on  the  same  property, 
agree  with  the  common  mortgagor 
and  with  each  other  that  the  mort- 

gage  first  executed  shall  be  the  first 
en,  such  agreement  will  not  be 
affected  by  the  prior  filing  of  the 
second  mortgage,  and  can  be  en- 
forced by  the  owner  of  the  flret 
mortgage  not  only  as  against  the 
mortgagee  of  the  second  mort- 
gage, but  also  as  against  any  sub- 
sequent purchaser  of  that  mort- 
gage. Id. 

4.  Foreclosure.  In  an  action  to  fore- 
close a  mortgage,  the  interests  of 
parties  become  barred  and  fore- 
closed, not  upon  the  entry  of  the 
judgment,  but  upon  the  sale  and 
conveyance  of  the  land.  (Code 
Civ.  Pro.  §  1632.)  Nutt  v.  Cum- 
ing. 309 

5.  Relation  of  Liens  to  Surplus.  Only 
liens  in  existence  at  the  time  of 
the  sale  and  conveyance  in  a  fore- 
closure action  are  transferred  to 
the  surplus  moneys  arising  there- 
from ;  and  if  at  that  time  no  lien 
exists,  there  is  nothing  which  can 
be  transferred  to  the  fund.        Id. 

6.  Lapse  of  Judgment  Lien  before 
Foreclosure  Sale  —  Exclusion  of 
Surplus.  If  at  the  time  of  the 
sale  in  a  mortgage  foreclosure  ac- 
tion, to  which  a  junior  judgment 
lienor  was  a  party,  ten  years  have 
elapsed  since  such  party's  judg- 
ment became  a  lien,  it  is  not  pay- 
able out  of  the  surplus,  even 
though  the  ten  years  had  not 
elapsed  at  the  time  of  the  entry 
of  judgment  in  foreclosure.       Id. 

7.  Execution  against  Land  after 
Foreclosure  Judgment.  A  judg- 
ment in  foreclosure,  while  final 
for  all  purposes  of  review,  is  in 
other  respects  interlocutory;  and 
parties  to  the  action,  having  judg- 
ment liens  upon  the  property, 
may  sell  it  upon  execution,  not- 


withstanding the  judgment,  prior 
to  the  foreclosure  sale.  Id. 

8.  Assignment  —  Effect  of  Recording. 
The  record  of  the  assignment  of 
a  mortgage  is  notice  to  all  persons 
of  the  assignee's  rights  as  against 
any  subsequent  acts  of  the  mort- 
gagee affecting  the  mortgage,  and 
protects  the  assignee  against  a 
subsequent  unauthorized  dis- 
charge of  the  mortgage  by  the 
mortgagee.     Lamed  v.  Donovan. 

841 

9.  Recording  Assignment  —  Notice  — 
Subsequent  Satisfaction  by  Mort- 
gagee. The  provision  (1  R.  8. 
768,  §  41),  that  "the  recordiug  of 
an  assignment  of  a  mortgage  shall 
not  be  deemed,  in  itself,  notice  of 
such  assignment  to  a  mortgagor, 
his  heirs  or  personal  representa- 
tives, so  as  to  invalidate  any  pay- 
ment made  by  them,  or  either  of 
them,  to  the  mortgagee,"  has  n  > 
application  to  an  action  by  the 
purchaser  of  mortgaged  premises 
to  remove  the  cloud  of  a  recorded 
assignment  of  the  mortgage, 
where,  although  the  mortgagee 
had  undertaken  to  satisfy  the 
mortgage  after  its  assignment  and 
before  the  plaintiff's  purchase  of 
the  premises,  there  is  no  evidence 
that  the  mortgagor  made  any  pay- 
ment to  the  mortgagee,  or  gave 
him  any  consideration,  for  the 
satisfaction  of  the  mortgage.     Id. 

10.  PurcMse  by  Plaintiff  on  Fore- 
closure Sale  —  Mistake  in  Descrip- 
tion of  Land.  A  purchase  by  the 
plaintiff  on  a  mortgage  foreclosure 
sale  under  a  default  judgment, 
does  not  give  title  to  lands  not 
included  in  the  complaint,  but  in- 
cluded in  the  judgment  by  mis- 
take of  plaintiff  s  attorney.  CUipp 
v.  McCabe.  525 


MOTIONS  AND  ORDERS. 

See  Appeal,  3-9,  11-14,  16,  17,  19, 
21,  22,  28,  29. 
Judgment,  3. 


MUNICIPAL    CORPORATIONS. 

Sec  Evidence,  5,  6. 

Hempstead  (Town  of),  8,  4. 
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MUTUAL  WILLS. 
See  Will,  2-o. 

NEGLIGENCE. 

1.  Pergonal  Injury  from  Falling 
Signboard — Non-liability  of  Ad- 
vertiser, A  mere  advertiser  who, 
for  a  compensation,  obtains  per- 
mission from  the  tenant  of  a  build- 
ing to  use,  for  a  limited  time,  for 
the  display  of  printed  advertise- 
ments, a  signboard  upon  the  roof, 
not  erected  or  maintained  by  him 
and  which  he  has  no  right  or 
power  to  change,  cannot  be  held 
liable  for  the  result  of  personal 
injuries,  when  the  signboard  is 
blown  down  into  the  street  by  the 
wind  and  it  is  not  shown  that  its 
mere  use  had  any  connection  with 
the  accident  as  the  moving  cause. 
Reynolds  v.  Van  Beuren.        •    120 

2.  Contractual  Liability  not  Enforce- 
able by  Stranger.  Even  if  a  writ- 
ten license,  given  by  the  tenant  in 
possession  of  a  building,  to  an  ad- 
vertiser, to  use  a  signboard  then 
on  the  roof,  not  erected  or  remov- 
able by  the  advertiser,  is  open  to 
the  construction  of  constituting  a 
lease  of  the  roof,  with  a  covenant 
on  the  part  of  the  advertiser  to  the 
tenant  of  the  building  to  keep  the 
roof  and  the  structure  thereon  in 
repair,  a  stranger  to  such  contract 
cannot  maintain  an  action  for  dam- 
ages against  the  advertiser  upon 
his  contractual  liability.  Id. 

8.  Child  Struck  by  Electric  Car  — 
Running  across  Track.  A  motor- 
man  of  an  electric  car  who  sees 
little  girls  near  the  track  start  to 
run  across  it  when  they  have 
time  to  get  across  if  they  do  not 
fall,  is  not  negligent  in  failing  to 
make  any  attempt  to  stop  the  car 
until  one  of  them  falls.  Stabenau 
v.  Atlantic  Ace.  R.  R.  Co.        511 

4.  Mode  of  Slapping  Electric  Car. 
The  use  of  a  brake  by  a  motorman 
to  stop  an  electric  car  in  an  emer- 
gency, instead  of  the  use  of  the  par- 
ticular appliance  used  to  govern 
electrical  motive  power,  is  not 
negligence.  Id. 

See  Evidence,  5. 

Master  and  Servant,  1, 3. 
Physicians,  9. 

93 


NEW  TRIAL. 

Action  in  Equity,  by  Grantor,  to 
Set  Aside  Conveyance,  on  Ground 
of  Mental  Incapacity  —  Non-expert 
Testimony.  Where,  in  an  action 
in  equity,  brought  by  the  grantor 
to  set  aside  a  conveyance,  upon 
the  ground  of  his  mental  incapac- 
ity to  dispose  of  his  property,  the 
appellate  court  is  satisfied  that,  on 
all  the  facts  and  circumstances, 
the  result  reached  by  the  trial 
judge  ought  not  to  have  been  dif- 
ferent if  the  testimony  of  certain 
lay  witnesses  as  to  their  impres- 
sion of  the  plaintiff's  mental  con- 
dition, given  in  reply  to  questions 
technically  improper  in  form,  had 
been  rejected,  a  new  trial  should 
not  be  granted  on  account  of  such 
questions.     Wyse  v.  Wyse.        367 

See  Appeal,  7,  19. 
Witness,  2. 


NEWSPAPERS. 
See  Tax,  1,  2. 


NEW  YORK  (CITY  OF). 

1 .  Removal  from  Police  Force  —  Trial. 
To  constitute  a  hearing  or  trial, 
prerequisite  to  the  lawful  removal 
of  a  member  from  the  police  force 
of  the  city  of  New  York,  the  tes- 
timony must  be  on  oath.  People 
ex  ret.  Kasschau  v.  Bd.  Police 
Comrs.  40 

2.  Rule  of  Police  Board.  Even  if  the 
exception  in  the  rule  of  the  police 
board,  that  the  testimony  upon 
the  hearing  of  charges  must  be 
on  oath  "except  in  trivial  cases." 
is  of  any  validity,  it  has  no  appli- 
cation to  a  hearing  which  results 
in  a  removal  from  the  force.     Id. 

3.  Omission  of  Accused  to  Except. 
The  reception  of  unsworn  testi- 
mony in  support  of  the  charges 
upon  a  hearing  resulting  in  a  re- 
moval from  the  police  force,  is  not 
cured  by  the  omission  of  the  ac- 
cused to  require  the  witnesses  to 
be  sworn,  or  his  failure  to  take 
any  exception  to  the  proceeding. 

Id. 
See  Appeal,  14. 
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NOTICE. 

See  Mortgage,  9. 
Partnership,  2. 


OFFICERS. 

Public  Officers  —  Removal — Hearing. 
When  a  party  is  protected  from 
removal  from  a  public  office  or 
employment  except  for  cause,  to 
be  ascertained  and  adjudged  upon 
a  hearing  of  a  judicial  nature,  and 
it  appears  that  he  has%  been  re- 
moved without  any  proof  of  the 
necessary  facts  on  oath,  the  deter- 
mination, if  not  absolutely  without 
jurisdiction,  is  clearly  erroneous 
as  matter  of  law.  People  ex  rel. 
Kasschau  v.  Bd.  Police  Comn.    40 

See  Corporations,  5. 


OPINION  (OF  WITNESS). 
See  Evidence,  1-3. 

OPINIONS  (OF  COURTS). 
See  Appeal,  15. 


PARENT  AND  CHILD. 
See  Adoption,  1,  2. 


PARTIAL  LOSS. 
See  Insurance,  19. 


PARTIES. 

See  Costs,  1. 
Towns,  3. 
Will,  4. 


PARTITION. 
See  Judicial  Sale. 


PARTNERSHIP. 

1.  Agency.  Although  the  principle 
of  agency  applies  to  copartners, 
yet  it  is  only  when  it  can  be  seen 
that  a  partner  is,  in  fact, acting  as 


an  agent  of  his  copartners,  that  he 
binds  them.  Bienenstok  v.  Am- 
midown.  47 

2.  Copartner  not  Affected  with  Con- 
structive  Notice.  Notice  or  knowl- 
edge of  one  member  of  a  partner- 
ship, acquired  in  transactions  out- 
side of  the  partnership  business, 
conducted  for  his  individual 
benefit,  is  not  constructively  im- 
putable to  his  copartners  and  im- 
poses no  implied  liability  upon 
them  through  the  partnership 
relation.  Id. 

3.  Copartner  not  Liable  to  Third 
Party  through  Outside  Acts  of 
Partner.  A  member  of  a  firm  of 
commission  merchants,  who  was 
also  the  president  of  an  in- 
solvent manufacturing  company 
which  was  indebted  to  his  firm 
for  advances  on  goods  consigned 
for  sale,  obtained  a  loan  from  a 
bank  for  the  company  upon  the 
pledge,  through  warehouse  re- 
ceipts, of  unmanufactured  ma- 
terial which  had  been  fraudulently 
obtained  by  the  company  from  the 
vendors,  and  deposited  the  pro- 
ceeds to  the  credit  of  the  company 
with  his  firm,  which  had  no  in- 
terest in  or  liability  for  the  deposit 
other  than  to  pay  it  out  to  the 
company  when  drawn  upon.  This 
deposit  was  soon  drawn  out  by 
the  company.  Held,  in  an  action 
by  the  vendors  of  the  pledged 
property  to  recover  the  proceeds 
thereof  from  the  firm,  that  the 
president  of  the  manufacturing 
company,  in  the  whole  transaction 
preceding  and  including  the  de- 
posit with  his  firm,  acted  as  the 
agent  of  the  company  and  for  his 
own  personal  benefit  as  a  stock- 
holder therein,  and  not  as  the 
agent  of  his  firm;  and  that  his 
knowledge  of  the  fraud,  so  ac- 
quired, was  not  imputable  to  his 
copartner,  and  did  not  render  the 
latter  liable  to  the  company's 
vendors.  Id. 

4.  Duty  of  Inquiry.  It  was  found 
by  the  trial  court  that  the  copart- 
ner of  the  manufacturing  com- 
pany's president  knew  of  the  in- 
solvency of  the  company.  Held, 
that  even  if  this  was  the  fact,  it 
was  not  suggestive  of  a  presump- 
tion of  fraud  and  did  not  impose 
such  a  duty  of  inquiry  upon  the 
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copartner  as  to  give  his  failure  to 
investigate  the  transaction  the 
effect  of  imposing  upon  him  the 
liability  of  the  company  to  its 
vendors.  Id. 

5.  Cause  of  Action  not  Established. 
Held,  also,  that  the  vendors  failed 
to  make  out  a  cause  of  action 
against  the  copartner  of  the  man- 
ufacturing company's  president, 
regarding  the  facts  as  establishing 
that  the  moneys  sought  to  be  re- 
covered were  withdrawn  by  the 
company  within  the  exercise  of  its 
right  to  do  so,  under  its  arrange- 
ment with  the  firm,  without  any 
benefit  to  the  firm  and  before  any 
notice  of  the  vendors'  claim.     Id. 

6.  Unliquidated  Interest  of  Retiring 
Partner  Left  in  Business.  When 
a  retiring  partner  allows  his  un- 
liquidated interest  to  be  continued 
in  the  business  of  a  new  firm,  the 
interest  thus  left  becomes  liable 
for  the  partnership  debts  subse- 
quently incurred,  as  well  as  the 
prior  debts,  that  is,  the  interest  of 
the  retiring  partner  still  remains 
at  the  risk  of  the  business  —  al- 
though it  may  be  that  newly  - 
acquired  assets,  which  in  the 
course  of  business  take  the  place 
of  the  old,  are  subject  to  the  lien 
of  the  new  debts  in  preference  to 
the  old,  and  that  the  old  assets  re- 
maining in  specie  are  subject  to 
the  old  in  preference  to  the  new 
debts.     Adams   &   Co.  v.  Albert. 

7.  Insolvent  Partnership  —  Right  of 
Creditor  in  Assets  Superior  to 
Claim  of  Retired  Partner  for  Un- 
liquidated Interest  Left  in  Busi- 
ness. A  retired  partner,  who  has 
allowed  his  unliquidated  interest 
in  the  old  firm  to  be  continued  in 
the  business  of  a  new  firm  as  capi- 
tal, and,  hence,  at  the  risk  of  the 
business,  cannot,  on  the  insol- 
vency of  the  new  firm,  assume  the 
position  of  a  firm  creditor  in  vir- 
tue of  that  interest,  to  the  preju- 
dice of  actual  creditors  of  the  new 
firm;  and  as  between  him  and  an 
actual  creditor,  the  latter  has,  in 
equity,  the  superior  right  to  the 
fund  arising  from  the  nrm  assets. 

7c/. 

See  Executors  and  Administra- 
tors, 2,  3. 


PARTY  WALL. 

See  Injunction. 

Real  Property,  1,  2. 


PERFORMANCE. 
See  Vendor  and   Purchaser,  8. 


PERSONAL  INJURY. 

See  Master  and  Servant,  1,  3. 
Negligence,  1,  3. 


PERSONAL  PROPERTY. 

See  Mortgage,  1-3. 
Sales,  IS. 
Tax,  4t-7. 


PHYSICIANS. 

1.  Qualifications.  A  physician  and 
surgeon,  by  taking  charge  of  a 
case,  impliedly  represents  that  he 
possesses,  and  the  law  places  upon 
him  the  duty  of  possessing,  that 
reasonable  degree  of  learning  and 
skill  that  is  ordinarily  possessed 
by  physicians  and  surgeons  in  the 
locality  where  he  practices,  and 
which  is  ordinarily  regarded  by 
those  conversant  with  the  em- 
ployment as  necessary  to  qualify 
him  to  engage  in  the  business  of 
practicing  medicine  and  surgery. 
Pike  v.  Honsinger  201 

2.  Care  and  Diligence.  Upon  con- 
senting to  treat  a  patient,  it  be- 
comes the  duty  of  a  physician  and 
surgeon  to  use  reasonable  care  and 
diligence  in  the  exercise  of  his 
skill  and  the  application  of  his 
learning  to  accomplish  the  pur- 
pose for  which  he  was  employed; 
and  he  is  under  the  further  obli- 
gation to  use  his  best  j  udgment  in 
exercising  his  skill  and  applying 
his  knowledge.  Id. 

3.  Lialnlity  for  Injury  to  Patient ', 
The  law  holds  a  phy  sician  and  sur- 
geon liable  for  an  injury  to  his 
patient  resulting  from  waut  of  the 
requisite  knowledge  and  skill,  or 
the  omission  to  exercise  reasonable 
cure,  or  the  failure  to  use  his  best 
judgment.  Id. 
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4.  Learning  and  Skill.  The  rule  in 
relation  to  learning  and  skill  does 
not  require  a  physician  and  sur- 
geon to  possess  that  extraordinary 
learning  and  skill  which  belong 
only  to  a  few  men  of  rare  endow- 
ments, hut  such  as  is  possessed  by 
the  average  member  of  the  medi- 
cal profession  in  good  standing. 
Still,  he  is  bound  to  keep  abreast 
of  the  times,  and  a  departure  from 
approved  methods  in  general  use, 
if  it  injures  the  patient,  will  ren- 
der him  liable,  however  good  his 
intentions  may  have  been.         Id. 

5.  Care  and  Diligence.  The  rule  of 
reasonable  care  and  diligence  does 
not  require  the  exercise  of  the 
highest  possible  degree  of  care, 
and  to  render  a  physician  and  sur- 
geon liable,  it  is  not  enough  that 
there  has  been  a  less  degree  of  care 
than  some  other  medical  man 
might  have  shown,  or  less  than 
even  he  himself  might  have  be- 
stowed, but  there  must  be  a  want 
of  ordinary  and  reasonable  care, 
leading  to  a  bad  result.  Id. 

6.  Idem.  The  exercise  of  reason- 
able care  and  diligence,  the  inju- 
rious want  of  which  will  render  a 
physiciau  and  surgeon  liable,  in- 
cludes not  only  the  diagnosis  and 
treatment,  but  also  the  giving  of 
proper  instructions  to  his  patient 
in  relation  to  conduct,  exercise 
and  the  use  of  an  injured  limb. 

Id. 

7.  Error  of  Judgment.  The  rule  re- 
quiring a  physician  and  surgeon 
to  use  Iris  best  judgment  does  not 
hold  him  liable  for  a  mere  error  of 
judgment,  provided  he  does  what 
he  thinks  is  best  after  careful  ex- 
amination. Id. 

8.  Implied  Engagement  with  Pa- 
tient. A  physician  and  surgeon's 
implied  engagement  with  his 
patient  does  not  guarantee  a  good 
result,  but  he  promises  by  impli- 
cation to  use  the  skill  and  learn- 
ing of  the  average  physician,  to 
exercise  reasonable  care  and  to 
exert  his  best  judgment  in  the 
effort  to  bring  about  a  good  result. 

Id. 

9.  Action  for  Malpractice  —  Negli- 
gence of  Surgeon  —  Evidence  Calling 


for  Submission  to  Jury.  In  an  ac- 
tion against  a  physician  and  sur- 
geon, for  damages  for  negligence 
m  treating  the  plaintiff's  injured 
knee,  a  case  calling  for  the  sub- 
mission of  the  question  of  negli- 
gence to  the  jury  is  made  out 
when  the  evidence  on  behalf  of 
the  plaintiff  is  to  the  effect  that 
the  defendant  omitted  to  reduce 
the  swelling  so  that  a  safe  diag- 
nosis could  be  made;  that  he  failed 
to  discover  that  the  real  nature  of 
the  injury  was  a  broken  patella 
instead  of  a  rupture  of  the  liga- 
ments; that  he  omitted  to  place 
the  broken  parts  in  apposition  and 
to  keep  them  there  with  proper 
appliances,  and  to  take  proper 
precautions  as  to  quiet  for  a  suf- 
ficient time  to  bring  about  the  best 
result;  that  he  dressed  and  flexed 
the  leg  without  adequate  care  to 
keep  the  broken  parts  together, 
and  told  the  plaintiff  to  flex  it, 
without  proper  instructions  to 
that  end;  that  he  permitted  the 
plaintiff  to  use  his  leg  too  soon 
and  in  a  hazardous  manner,  and 
assured  him  that  his  knee  was  get- 
ting along  all  right,  thereby  pre- 
venting the  plaintiff  from  secur- 
ing other  medical  treatment;  and 
that  such  acts  and  omissions  pre- 
vented a  better  recovery.  Id. 

PLEADING. 

See  Elections,  7. 
Evidence,  7. 
Religious  Societies,  1,  2. 


POLICE. 
See  New  York  (City  op),  1-3. 


POLICY. 
See  Insurance,  4,  7-9. 


POLLING  PLACES. 
See  Elections,  1-3. 


POSSESSION. 
See  Hempstead  (Town  of),  5,  6. 
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POWER  OF  SALE. 

See  Will,  1. 


PREMIUMS. 
See  Insurance,  4,  5,  11-15,  21, 24. 


PRESUMPTIONS. 

See  Appeal,  19. 

Hempstead  (Town  of),  4,  5. 
Insurance,  8, 15. 
Mechanics'  Lien,  2. 
Partnership,  4. 


PRIEST. 
See  Religious  Societies,  1,  2,  6-9. 


PRINCIPAL  AND  AGENT. 

1.  Cessation  of  Agency.  Where  an 
agent  commits  an  independent 
fraud  for  his  own  benefit  he  ceases 
to  act  as  an  agent  for  his  princi- 
pal, the  ordinary  presumption  of 
a  communication  between  them 
fails,  and  the  principal  is  not  af- 
fected with  constructive  notice  of 
the  agent's  knowledge.  Bienen- 
stok  v.  Ammidown.  47 

2.  Ratification.  A  ratification  of  the 
unauthorized  act  of  an  agent,  or 
of  a  stranger  who  claims  to  act 
as  such,  if  it  exists,  must  be  found 
in  the  intention  of  the  principal, 
either  express  or  implied.  Mer- 
ritt  v.  Bissell.  396 

3.  Idem.  While  It  is  the  duty  of 
a  principal  to  disavow  the  un- 
authorized act  of  his  agent  within 
a  reasonable  time  after  it  comes 
to  his  knowledge,  or  otherwise, 
in  some  cases,  he  makes  the  act 
his  own,  still,  where  one  who  has 
assumed  to  act  as  an  agent  for 
another  has  no  authority  to  do  so 
but  is  a  mere  volunteer,  a  failure 
to  disavow  his  acts  will  not 
amount  to  a  ratification,  unless 
under  such  circumstances  as  indi- 
cate an  intention  to  do  so.         Id. 

4.  Nbn -ratification  by  Owner  of  Build- 
ing of  Unauthorized  Contract  Made 
by  Architect.     The  architect  of  a 


building  in  course  of  construction, 
assuming  to  act  as  agent  of  the 
owner,  made  an  unauthorized  con- 
tract with  one  M.,  in  the  owner's 
name,  for  stone  for  the  building. 
The  owner  had  a  contract  with 
one  S.  for  all  work  and  material 
for  the  stone  masonry  work. 
Stone  was  delivered  by  M.,  but 
as  soon  as  the  owner  learned 
that  the  contract  therefor  had 
been  made  in  his  name,  he  in- 
formed  M.  that  such  contract  was 
unauthorized,  that  he  had  a  con- 
tract with  S..  and  proposed  to  do 
nothing  which  would  change  his 
relations  in  regard  to  it,  and  re- 
fused to  pay  M.  anything  until  a 
certificate  was  obtained  from  the 
architect  which  would  authorize 
him  to  charge  S.  the  amount 
paid.  M.  obtained  from  the 
architect  a  certificate  to  the  ef- 
fect that  he  recommended  the 
owner  to  draw  an  order  in  favor 
of  M.  for  a  certain  amount  (being 
a  portion  only  of  the  amount 
called  for  by  the  contract  made 
by  the  architect)  on  account  of 
material  furnished  and  charge  the 
same  to  the  account  of  masonry 
work.  M.  delivered  such  certifi- 
cate to  the  owner,  who  thereupon 
paid  him  the  amount  named 
therein  and  took  a  receipt  there- 
for. Held,  that  this  payment  did 
not  constitute  a  ratification  by  the 
owner  of  the  unauthorized  con- 
tract made  by  the  architect.      Id. 

See  Insurance,  5,  6,  9,  15,  17. 
Partnership,  1,  3. 
Sales,  6. 


PRINCIPAL  AND  SURETY. 

1.  Substitution  of  Security.  A  surety 
is  not  released  by  the  substitution 
by  the  creditor,  of  one  collateral 
security  for  another,  when  made 
in  good  faith  and  apparently  for 
the  benefit  of  all  concerned.  State 
Bank  of  Lock  Haven  v.  Smith.  185 

2.  Idem.  A  surety  is  not  released  by 
the  exchange,  by  a  creditor  bank, 
of  a  j  udgment  against  an  insolvent 
principal  debtor,  whose  property 
has  been  exhausted,  for  an  agree- 
ment by  its  president  individually 
to  pay  the  debt  out  of  the  pro- 
ceeds of  the  property  of  the  debtor 
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purchased  by  him  at  execution 
sale,  after  he  has  realized  enough 
to  pay  an  indebtedness  to  himself, 
when  no  bad  faith  appears  and  it 
is  not  shown  that  the  substituted 
security  was  worth  less  than  the 
judgment.  Id. 

See  Bills,  Notes  and  Checks,  1-3, 

5,  6 

PROFITS. 
See  Damages,  2-4. 

PROMISSORY  NOTES. 

r 

See  Bills,  Notes  and  Checks. 

PROOF  OF  LOSS. 
See  Insurance,  17. 

PUBLIC  USE. 
See  Constitutional  Law,  2,  3. 


PUBLICATION. 

See  Copyright,  2-5. 
Libel. 


QUESTION  OF  FACT. 

See  Constitutional  Law,  6. 
Corporation  h,  7. 
Insurance,  19,  21,  22. 
Witness,  1,  2. 


QUESTION  OF  LAW 

See  Appeal,  19,  25-27. 
Insurance,  19. 


RAILROADS. 

1.  Elevated  Railroad*  —  Exceptional 
Circumstances  Entitling  Abutting 
Owner  to  Damages.  In  an  action 
by  abutting  owners  to  restrain  the 
maintenance  of  an  elevated  rail- 
road in  Third  avenue  at  Ninety- 
ninth  street,  New  York  city,  Jiefd, 
that  an  award  of  damages  was 
justified  by  the  existence  of  such 
exceptional  structures  as  a  passen- 
ger station  and  platform,  a  coal 


elevator,  water  tank  and  coaling 
platform,  with  side  tracks  and 
switches,  in  addition  to  the  ordi- 
nary track  structure,  in  connection 
with  evidence  that  the  rental  value 
of  the  plaintiffs'  property  was  di- 
minished thereby,  as  compared 
with  similar  property  on  the  ave- 
nue above  and  below,  and  that  the 
value  of  the  property  was  affected 
by  letting  to  an  inferior  class  of 
tenants  in  order  to  obtain  better 
rents  than  were  obtained  prior  to 
1889.  Roberts  v.  N.  T.  El.  R.  R. 
Co.  31 

2.  Fee  and  Rental  Values  —  Find- 
ings. Held,  that  there  was  no  fatal 
discrepancy  between  a  finding  to 
the  effect  that  the  fee  and  rental 
values  of  the  plaintiffs'  premises 
had  been  diminished  in  conse- 
quence of  the  defendants'  acts, 
and  a  finding  to  the  effect  that, 
while  the  evidence  did  not  disclose 
a  decline  in  the  fee  or  rental  value, 
either  at  the  time  of  the  construc- 
tion of  the  road,  or  subsequent  to 
it,  nevertheless  both  of  these  values 
would  have  increased  had  it  not 
been  for  the  defendants'  acts.     Id. 

3.  Station  as  a  Benefit  —  Findings. 
The  trial  j  udge  refused  a  request 
to  find  that  the  daily  use  or  the 
defendants'  station  by  great  num- 
bers of  passengers  increased  to  a 
substantial  degree  the  facilities  of 
access  to  the  plaiutiffs'  premises 
from  other  parts  of  the  city,  but 
did  find,  on  request,  that  M  said 
increased  facility  of  transportation 
and  access,  caused  by  said  rail- 
road, has  conferred  a  benefit  upon 
said  property."  Held,  that  the 
defendants  obtained  all  the  advan- 
tage to  which  they  wrere  entitled, 
by  the  granting  of  the  latter  re- 
quest, and  that  the  refusal  of  the 
former  request  was  not  material 
error.  Id. 

4.  Consent  as  to  Construction  of  Road. 
Prior  to  the  construction  of  the 
elevated  road,  the  plaintiffs'  tes- 
tator signed  the  following  paper: 
"  We,  tlie  undersigned  owners  of 
property  bounded  on  Third  ave- 
nue and  on  92d  street,  hereby  ex- 
press our  wish  and  preference  that 
the  elevated  railway  to  be  built 
on  said  avenue  and  street  be  con- 
structed with  the  supporting  col- 
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uran  placed  in  the  carriageway 
and  not  in  the  curbstone  line  be- 
tween the  carriageway  and  side- 
walk." Held,  that  this  did  not 
constitute  a  consent  to  the  con- 
struction of  the  main  tracks  of  the 
railway,  but  was  a  mere  expres 
sion  oi  a  preference  with  respect 
to  two  proposed  methods  of  con- 
struction of  the  supports  of  the 
railway  which  was  to  be  built. 

a. 

5.  Finding  as  to  Consent.  The  trial 
court  found  that  the  above  paper 
was  a  request  "to  construct  the 
main  tracks  of  said  railroad  as 
they  have  since  been  constructed." 
Held,  that  this  did  not  amount  to 
a  finding  that  there  was  a  consent 
to  the  construction  of  an  elevated 
railway.  Id. 

6.  Costs — Unnecessary  Parties.  When 
the  plaintiffs  in  an  action  to  restrain 
the  maintenance  of  an  elevated 
railroad  are  vested  with  the  title 
to  the  abutting  property  as  trus- 
tees of  an  express  trust,  their  ces- 
tui* que  trustent,  claiming  no  ad- 
verse interest,  are  not  necessary 
parties;  and  if,  on  their  declining 
to  unite  in  bringing  the  action, 
the  plaintiffs  join  them  as  parties 
defendant,  aud  recover  a  judg- 
ment against  the  defendant  rail-  i 
road  companies,  the  imposition  of 
such  unnecessary  defendants'  costs 
and  allowances  upon  the  defend- 
ant companies  is  unwarranted  and 
constitutes  an  abuse  of  discretion 
which  can  be  rectified  by  the 
Court  of  Appeals.  Id. 

7.  Payment  of  Costs.  In  such  a  case, 
the  costs  and  extra  allowances,  if 
any,  of  the  unnecessary  defend- 
ants should  be  made  payable  by 
the  plaintiffs  out  of  the  moneys 
recovered  by  them  under  their 
judgment.  Id. 

See  Towns,  1,  5-7. 

RATIFICATION. 
See  Principal  and  Agent,  2-4. 


REAL  PROPERTY. 

1.  Right  to  Build  to  Street  Line  — 
Effect  of  Party-mill  Contract.   The 


owner  of  land  is  not  prevented 
from  building  thereon  to  the  street 
line  by  a  party- wall  agreement 
which  provides  that  that  wall  ohall 
not  extend  nearer  the  street  than 
the  front  wall  of  an  existing  build- 
ing.    Sebald  v.  MulhoUand.       455 

2.  Covenant  not  Running  with 
Land — As  to  Payment  for  Party 
Wall.  An  agreement  to  pay  a  por- 
tion of  the  value  of  a  party  wall 
whenever  it  shall  be  used  by  the 
promisor  or  his  personal  repre- 
sentatives is  not  a  covenant  run- 
ning with  the  land,  although  the 
contract  for  the  party  wall  ex- 
pressly provides  that  it  shall  be 
perpetual  and  at  all  times  be  con- 
strued as  a  covenant  running  with 
the  land;  the  right  to  compensa- 
tion is  personal  to  the  builder  and 
does  not  pass  to  a  grantee  of  his 
premises.  But  where  it  clearly 
appears  that  a  contract  was  in- 
tended to  relate  only  to  the  future 
use  of  the  land,  and  there  was  no 
personal  agreement  by  one  party 
to  build  and  by  the  other  to  pay, 
and  a  clear  intent  is  shown  to  bind 
the  land  alone,  the  rule  may  be 
otherwise.  Id. 


3.  Purchase  by  Plaintiff  on  Fore- 
closure Sale  —  Mistake  in  Descrip- 
tion of  Land.  A  purchase  by  the 
plaintiff  on  a  mortgage  foreclos- 
ure sale  under  a  default  judgment, 
does  not  give  title  to  lands  not  in- 
cluded in  the  complaint,  but  in- 
cludes in  the  judgment  by  mis- 
take of  plaintiff  s  attorney.  Clapp 
v.  McCabe.  525 

4.  Action  for  Real  Property  —  Mis- 
take in  Foreclosure  Judgment  as 
Affecting  Plaintiff's  Title.  A  de- 
fendant who  has  no  interest  in  the 
premises  cannot  defeat  an  action 
for  the  possession  of  real  property 
on  the  ground  that  plaintiff's  title 
has  been  divested  by  a  default 
judgment  in  foreclosure  which, 
by  mistake,  included  the  land 
when  it  was  not  included  in  the 
complaint.  Id. 

Sc<e  Hempstead  (Town  of),  1-6. 
Infant. 

Mortgage,  4-10. 
Vendor  and  Purchaser,  1-4. 
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RECEIVERS. 

See  Sales,  7,  8. 


RECORDING  ACT. 
See  Revised  Statutes,  2. 


RELEASE. 
See  Principal  and  Surety,  1,  2. 


RELIGIOUS  SOCIETIES. 

1 .  Action  by  Priest  against  BisJiopfor 
Salary  —  Insufficient  Complaint. 
In  a  complaint  seeking  to  recover 
arrears  of  salary  as  a  pastor,  by  a 
priest  of  the  Holy  Roman  Catho- 
lic Church  from  the  bishop  of  his 
diocese,  a  cause  of  action  is  not 
constituted  by  allegations  that,  by 
the  rules  and  regulations  of  the 
church  in  that  diocese,  the  bishop 
holds  all  its  property,  in  his  own 
name,  as  trustee  for  its  benefit, 
and  is  liable,  individually,  upon 
all  contracts  for  services  rendered 
to  the  church  ;  that  each  priest 
assigned  to  duty  is  authorized  to 
hold  the  bishop,  individually,  lia- 
ble for  his  salary,  and  that  it  is 
the  duty  of  the  bishop  to  provide 
by  will  for  the  devolution  of  all 
the  trust  property  to  the  church 
or  to  his  successor;  that  on  a  cer- 
tain date  the  plaintiff  was  ap- 
pointed pastor  of  a  parish  in  the 
diocese  by  the  defendant's  prede- 
cessor, who  had  since  died  after 
devising  and  bequeathing  all  the 
trust  property,  held  by  him  for 
the  church,  to*  his  successor  in  the 
bishopric  ;  that  the  defendant  was 
installed  as  bishop  and  soon  after 
received  the  trust  propertv  sub- 
ject to  the  trust  upon  which  his 
predecessor  had  held  it,  and  upon 
accepting  the  same  on  his  instal- 
lation as  bishop  agreed,  by  virtue 
of  the  law  of  the  church,  to  pay 
all  debts  incurred  and  to  perform 
all  contracts  entered  into  by  the 
latebihhop  in  behalf  of  the  church, 
in  the  same  manner  and  to  the 
same  extent  as  if  the  debts  had 
been  incurred  and  the  contracts 
entered  into  bv  himself.  Daxttr 
v.  McDonnell.  '  W 


2.  Insufficient  Complaint.  Nor  is  a 
cause  of  action,  in  such  a  com- 
plaint, constituted  by  allegations, 
in  a  second  count,  of  the  assign- 
ment of  the  plaintiff  priest  by  the 
defendant  bishop  to  duty  as  chap- 
lain of  a  hospital;  that  by  virtue 
thereof  the  plaintiff  became  enti- 
tled, under  the  constitution  and 
ordinances  of  the  church,  to  a  cer- 
tain annual  salary,  and  that  the 
defendant  is  indebted  to  him  for 
the  balance  unpaid  on  that  basis. 

Id. 

3.  Trust  under  Rules  of  Church  — 
Capacity  to  Contract.  A  trust 
created  by  the  rules  of  a  church 
which  is  not  shown  capable  of 
making  contracts,  accepting  bene- 
fits or  compelling  performance,  is 
not  recognized  by  the  law.        Id. 

4.  Judicial  Notice.  The  courts  will 
not  take  judicial  notice  of  the  civil 
rights  and  powers  of  the  Holy 
Roman  Catholic  Church,  without 
any  averment  or  proof  on  the 
subject.  Id. 

5.  Church  Trust.  The  same  evi- 
dence is  required  to  constitute  a 
"church  trust"  and  to  bind  a 
bishop  as  trustee  thereof,  as  would 
be  required  in  the  case  of  a  lay- 
man alleged  to  be  a  trustee,  under 
like  circumstances  ;  and  the  mere 
receipt  of  property  by  one  person, 
alleged  to  be  the  trustee  of  such  a 
trust,  under  the  will  of  another 
person,  alleged  to  have  been  the 
preceding  trustee  thereof,  forms 
no  consideration  for  a  promise 
subsequently  made  by  the  former, 
as  an  individual,  to  or  for  the  bene- 
fit of  third  persons.  Id. 

6.  Relation  of  Bishop  and  Priest. 
The  relation  of  bishop  and  priest 
is  not  that  of  employer  and  em- 
ployee, but  is  that  of  ecclesias- 
tical superior  and  inferior  ;  and 
an  alleged  obligation  arising  from 
the  laws  of  the  church,  and  not 
through  a  personal  promise,  on  the 
part  of  the  former  to  become  per- 
sonally liable  for  the  services  ren- 

|     dered  by  the  latter  to  the  church 

I     does  not    constitute  a    cause    of 

action  in  the  civil  courts.  Id. 

\  7.  Determination     by     Ecclesiastical 
,      Tribunal  a  Bar  to  Action  by  Priest 
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against  Bishop.  The  decision  of 
the  whole  controversy,  upon  the 
submission  of  the  parties,  by  the 
ecclesiastical  tribunal  organized 
by  the  church  for  that  purpose, 
constitutes  a  bar  and  good  defense 
in  law  to  an  action  subsequently 
brought  by  a  priest  of  the  Holy 
Roman  Catholic  Church  against 
the  bishop  of  his  diocese,  for  pay- 
ment of  salary  as  priest,  on  a  com- 
plaint alleging  no  express  con- 
tract, but  basing  the  claim  wholly 
upon  church  laws  or  customs,  and 
asking  the  civil  courts  to  examine 
and  pass  upon  questions  growing 
out  of  the  ecclesiastical  relations 
of  the  parties.  Id. 

8.  Relation  of  Priest  to  Ecclesiastical 
Body.  A  priest  or  minister  of  any 
church  by  assuming  that  relation 
necessarily  subjects  his  conduct 
in  that  capacity  to  the  laws  and 
customs  or  the  ecclesiastical  body 
from  which  he  derives  his  office 
and  in  whose  name  he  exercises 
his  functions ;  and  when  he  sub- 
mits questions  concerning  his 
rights,  duties  and  obligations  as 
such  priest  or  minister  to  the 
proper  church  judicatory,  and 
they  have  been  heard  and  de- 
cided according  to  the  prescribed 
forms,  such  decision  is  binding 
upon  him  and  will  be  respected  by 
the  civil  courts.  Id. 

9.  Distinction  between  Determination 
of  Ciril  Rigid*  and  Ecclesiastical 
Obligations.  While  a  priest  or 
minister  can  always  insist  that  his 
civil  or  property  "rights  as  an  in- 
dividual or  citizen  shall  be  deter- 
mined according  to  the  law  of  the 
land,  his  relations,  rights  and  ob- 
ligations arising  from  his  position 
as  a  member  of  some  religious 
body  may  be  determined  according 
to  the  laws  and  procedure  enacted 
by  that  body  for  such  purpose. 

Id. 

REMEDIES. 
See  Insurance,  3. 


REMOVAL  (FROM  OFFICE). 

See  New  York  (City  of),  1-3. 
Officers. 
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RES  ADJUPICATA. 

See  Tax,  9. 
Will,  5. 


RESCISSION. 
See  Vendor  and  Purchaser,  3. 


RESIDENCE. 
See  Elections,  1-3. 


RESTITUTION. 
See  Appeal,  5,  6. 


RETURN. 
See  Elections,  5,  9. 


REVISED  STATUTES. 

1  R.  S.  391,  §  9—  Tax—  Assess- 
ment of  Personal  Property  —>  De- 
ductions. The  provision  (1 R.  S. 
391,  §  9,  amd.  L.  1892,  ch.  202), 
that  in  assessing  personal  prop- 
erty for  taxation  "no  deduction 
shall  be  made  or  allowed  for  or 
on  account  of  any  debt  or  liability 
contracted  or  incurred  in  the  pur- 
chase of  non-taxable  property," 
applies  to  debts  incurred  in  the 
purchase  of  imported  goods  not 
taxable  by  the  state.  People  ex 
rel.  Bijur  v.  Barker.  330 

1  R.  S.  763,  §  41  —  Recording  As- 
signment of  Mortgage  —  Notice. 
The  provision  (I  R.  S.  763,  §  41), 
that  "  the  recording  of  an  assign- 
ment of  a  mortgage  shall  not  be 
deemed,  in  itself,  notice  of  such 
assignment  to  a  mortgagor,  his 
heirs  or  personal  representatives, 
so  as  to  invalidate  any  payment 
made  by  them,  or  either  of  them, 
to  the  mortgagee, "  has  no  appli- 
cation to  an  action  by  the  pur- 
chaser of  mortgaged  premises  to 
remove  the  cloud  of  a  recorded 
assignment  of  the  mortgage, 
where,  although  the  mortgagee 
had  undertaken  to  satisfy  the 
mortgage  after  its  assignment  and 
before  the  plaintiff's  purchase  of 
the  premises,  there  is  no  evidence 
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that  the  mortgagor  made  any  pay- 1 
ment  to  the  mortgagee,  or  gave  ; 
him  any    consideration,   for   the 
satisfaction     of    the     mortgage. 
Lamed  v.  Donovan.  841 


RISKS. 


See  Insurance,  24. 


RULES. 

See  New  York  (City  of),  2. 
Religious  Societies,  8. 


SALES. 

1.  Executory   Contract  —  Breach    of 
Warranty.     Where  a  machine  has 
been  delivered  to  the  vendee,  un- 
der an  executory  contract  of  sale,  j 
with  an  express  warranty  of  its 
capacity,  without  any  agreement 
as  to  its  retention  or  return,  the  . 
vendee  does  not  lose  his  right  to  ' 
recover  damages  for  breach  of  the  , 
warranty,   by   retaining  the  ma- 1 
chine  after  discovering  its  inef-  ' 
flciency,  and  may  avail  himself  of  ; 
that  remedy,  by  way  of  counter- 
claim,  when  sued  for  the  price.  , 
IlttojMtr  v.  Story.  171 

i 

2.  Measure  of  Damages  —  Absence  of 

Basis  of  Damages.     The  measure  , 
of  the  vendee's  damages,  in  such  , 
case,  is  the  difference  between  the  i 
value  of  the  machine  if  it  had  cor-  I 
responded  with  the  warranty  and 
its  actual  value;  and  a  recovery  of 
the  price  by  the  vendor  cannot  be 
overthrown  on  appeal,  by  reason 
of  the  disallowance  of  the  vendee's 
counterclaim     for    damages    for 
breach  of  warranty,  when  the  rec- 
ord discloses  no  proof  of  the  actual 
value  of  the  machine.  Id 

3.  Value  of  Machine.     The  mere  fact 
that   a  varnishing  machine,  war- 
ranted to  varnish  a  certain  number 
of  sheets  of  labels  per  day,  would 
varnish    only    a    certain    smaller ! 
number,  does  not  furnish  a  basis  | 
for  fixing  the  actual  value  of  the  \ 
machine  as    compared   with    the 
contract  price.  Id. 

4.  Xtcemty  of  Proof  of  Difference  in 
Valuis.     Where,  in  an  action  in- 


volving a  claim  by  the  vendee  for 
damages  for  breach  of  warranty  on 
the  sale  of  a  machine,  a  referee  or 
jury  would  not  be  able  to  deter- 
mine the  difference  between  the 
contract  price  and  the  actual 
value  in  the  absence  of  data  fur- 
nished by  witnesses  competent  to 
testify  upon  the  subject,  the  ven- 
dee is  bound  to  give  that  evidence. 

Id. 

5.  Findings.  A  claim  by  the  vendee 
of  a  machine,  for  damages  for 
breach  of  the  vendor's  warranty 
of  the  capacity  of  the  machine, 
is  not  aided,  on  appeal,  by  findings 
that  he  paid  out  certain  sums  for 
repairs  on  the  machine  and  for 
work  spoiled,  where  the  record 
does  not  show  that  such  items 
were  attributable  to  the  breach  of 
warranty.  Id. 

6.  Vendor  as  Agent  of  Vendee  in 
Making  a  Resale  on  Breach  of  Con- 
tract. To  say  that  the  vendor  of 
personal  property  becomes  the 
agent  of  the  vendee  in  making  a 
resale  of  property  which  the  latter 
refuses  to  accept  under  his  con- 
tract, in  order  to  ascertain  the 
amount  of  damages,  is  to  be  re- 
garded at  most  as  a  mere  fiction 
of  law,  and  the  beneficial  title 
does  not  pass  to  the  vendee.  Moore 
v.  Potter.  481 

7.  Receivers — Refusal  to  Accept  Prop- 
erty under  Contract.  The  title  to 
property  which  a  receiver  refuses 
to  accept  and  pay  for  under  the 
contract  does  not  pass  to  the  re- 
ceiver so  as  to  preclude  the  ven- 
dor from  making  a  resale  of  the 
property  without  leave  of  court, 
in  order  to  ascertain  the  amount 
of  his  loss  by  breach  of  the  con- 
tract. Id. 

8.  Resale  of  Property  on  Breach  of 
Contract  by  Receiver  not  Contempt. 
The  resale  by  a  vendor,  to  fix  the 
amount  of  his  damages  on  the  re- 
fusal of  a  receiver  of  the  vendee 
to  receive  and  pay  for  the  prop- 
erty, is  not  a  disobedience  of  the 
order  appointing  the  receiver  and 
prohibiting  the  transfer  of  any  of 
the  property  of  the  vendee,  ex- 
cept to  deliver  it  to  the  receiver. 

Id. 
See  Fraud,  1,  2. 

Fraudulent  Conveyance. 
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SALES  (OP  REAL  PROPERTY). 
See  Vendor  and  Purchaser. 

SATISFACTION  PIECE. 
See  Mortgage,  8,  9. 


SERVICES, 

See  Executors  and  Administra- 
tors, 1-3. 


SESSION  LAWS. 

1.  1848,  ch.  40—  Corporations— Stock- 
holders'  Liability.  The  personal 
liability  of  stockholders,  as  it 
theretofore  existed  under  the 
Manufacturing  Act  of  1848  (Ch. 
40),  namely,  until  the  whole 
amount  of  the  capital  stock  of  the 
corporation  shall  have  been  paid 
in  and  a  certificate  thereof  filed 
and  recorded,  was  preserved  not 
only  under  the  Stock  Corporation 
Law  of  1890  (Ch.  564),  but  also 
under  the  Stock  Corporation  Law 
of  1892  (Ch.  688),  as  to  debts  of 
the  corporation  incurred  before  its 
adoption.     Close  v.  Potter.        145 

2.  Idem  —  Stock  Corporation  Law  — 
Preservation  of  Stockholders'  Lia- 
bility. Although  the  saving  and 
construction  clauses  of  the  Stock 
Corporation  Law  of  1890  (Ch.  564, 
g§  71,  72),  which  had  the  effect  of 
preserving  under  that  law  an  ex- 
isting liability  of  stockholders  un- 
der the  Manufacturing  Act  of 
1848,  were  not  incorporated  in 
the  amended  Stock  Corporation 
Law  of  1892  (Ch.  688),  yet  the 
equivalent  thereof  was  accom- 
plished by  their  incorporation  in 
the  Statutory  Construction  Law 
of  1892  (Ch.  677,  £§  31,  32),  which 
was  enacted  and  approved  simul- 
taneously with  the  amended  Stock 
Corporation  Law,  and  continual 
the  liability  of  stockholders  there- 
tofore existing  into  the. new  and 
amended  law.  Id. 

3.  Idem  —  Limitation  of  Action 
against  Corporation  Precedent  to 
Stockholders'  liability.  The  ex- 
emption of  stockholders  from  per- 
sonal liability  for  debts  of  the  cor- 


6 


p oration,  under  the  act  of  1848, 
"unless  a  suit  shall  be  brought 
for  the  collection  of  such  debt 
against  such  company  within  one 
year  after  the  debt  shall  become 
due  "  (§  24),  was  preserved  as  to  a 
debt  contracted  prior  to  the  taking 
effect  of  the  Stock  Corporation 
Law  of  1890,  and,  as  to  such  & 
debt,  was  not  affected  by  the  sub- 
stitution of  the  words  "two 
years"  for  "one  year"  in  the  lat- 
ter act  (§  58).  Id. 

Idem  —  Running  of  Statute  not 
Prevented  by  Renewal  Notes.  The 
giving  of  renewal  notes  by  the 
corporation  does  not  operate  to 
prevent  the  running  of  the  statu- 
tory limitation  upon  stockholders* 
liability  for  the  orignal  indebted- 
ness. Id. 

1871,  ch.  283  —  Action  by  Town 
against  County  to  Recover  Misap- 
plied Railroad  Taxes  Applicable  tc 
Town  Bonds.  An  action  by  a  town 
against  the  county,  brought  for 
the  primary  and  chief  purpose  of 
recovering  the  amount  of  taxes 
collected  in  the  town  from  a  rail- 
road company  for  which  the  town 
was  bonded,  where  the  county 
treasurer,  instead  of  applying  the 
money  to  the  payment  or  redemp- 
tion of  the  town  bonds  as  required 
by  the  statute  (Railroad  Act,  amd. 
L.  1871,  ch.  283)  or  retaining  it  in 
the  treasury,  had  misappropriated 
it  by  paying  debts  of  the  county 
under  the  direction  of  the  board 
of  supervisors,  is  an  action  for 
money  had  and  received,  as  dis- 
tinguished from  a  special  proceed- 
ing under  the  statute.  Peirson  v. 
Bd.  Sttprs.  Wayne  Co.  105 

.  Idem  —  Statutory  S fecial  Proceed- 
ing —  Action  for  Money  Had  and 
Receired.  The  distinction  between 
a  special  proceeding  under  the 
Railroad  Act  (amd.  L.  1871,  ch. 
283)  to  compel  the  proper  appli- 
cation of  railroad  taxes  to  town 
bonds,  and  an  action  by  a  town 
against  the  county  for  money  had 
and  received,  as  affected  by  the 
Statute  of  Limitations  and  as 
affecting  the  portion  of  the  taxes 
received  by  the  town  for  its  own 
purposes,   stated   and    d*scussed. 

Id. 
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7.  1873,  ch.  830  —  Statute  Legaliz- 
ing Adoption  —  Construction  of 
having  Clause.  The  saving  clause 
in  the  first  general  statutory  pro- 
vision in  this  state  for  the  adoption 
of  children  (L.  1873,  chap.  830, 
§  13),  to  the  effect  that  nothing 
therein  contained  should  prevent 
the  adoption  of  any  child  thereto- 
fore made  according  to  any  method 
practiced  in  this  state  from  having 
the  effect  of  an  adoption  there- 
under, had  reference  only  to  those 
forms  of  adoption  theretofore  ex- 
isting by  virtue  of  special  statu- 
tory enactments  contained  in  the 
charters  of  charitable  societies, 
and  was  not  intended  to  legalize 
private  agreements  executed  with- 
out authority  of  law  and  contain- 
ing no  safeguards  as  to  the  trans- 
mission of  property.  Matter  of 
Thome.  140 

8.  1880,  eh.  542  —  Corporations  — 
Franchise  Tax  —  "  Manufactur- 
ing." Quarc,  whether  printing 
and  publishing  a  newspaper  is 
"manufacturing,"  within  the 
meaning  of  the  exemption  in  the 
Corporation  Franchise  Tax  Act 
(L.  1880,  ch.  542,  amd.  L.  1890, 
ch.  522.)  People  ex  rel.  J.  C.  P. 
Co.  v.  Boberts.  1 

9.  Idem  —  Publishing  Newspaper 
Printed  by  Another's  Plant.  A 
corporation  which  publishes  a 
newspaper,  but  does  not  own  or 
operate  any  plant  for  printing  it. 
and  takes  no  part  in  the  work  of 
printing  further  than  to  have  a 
foreman  who  watches  the  work  as 
it  progresses  in  the  hands  of  a  con- 
tractor by  whom  the  type  is  set 
and  the  paper  printed  at  a  price 
agreed  upon,  is  not  a  "  manufact- 
uring" corporation,  within  the 
meaning  of  the  exemption  in  the 
Franchise  Tax  Act.  Id. 

10.  Idem  —  Basis  of  Tax.  In  apply- 
ing the  provision  of  the  Fran- 
chise Tax  Act,  that  when  the 
dividends  declared  by  a  corpora- 
tion during  the  tax  year  "amount 
to  six  or  more  than  six  per  centum 
upon  the  par  value  of  its  capital 
stock,  then  the  tax  to  be  at  the 
rate  of  one-quarter  mill  upon  the 
capital  stock  for  each  one  per 
centum  of  dividends,''  the  tax  is 
properly  assessed  upon  the  capital 


stock  at   its    par   value,  as  dis- 
tinguished from  appraised  capital 

Id. 

11.  Idem  —  Corporation  Tax  —  For- 
eign Corporation  —  What  is  Not 
Carrying  on  Manufacture.  Pur- 
chasing sheep,  slaughtering  them, 
pulling  the  wool  from  the  hides, 
selling  it  and  the  hides,  converting 
the  offal  into  fertilizer,  reducing 
the  carcasses  to  a  temperature 
which  will  retard  decomposition 
and  shipping  them  to  the  place  of 
delivery  in  refrigerator  cars,  does 
not  constitute  *'  carrying  on  manu- 
facture," within  the  spirit  and 
meaning  of  Laws  1880,  chapter 
542.  as  amended,  and  Laws  1896, 
chapter  908,  article  9.  People  ex 
rel.  N.  E.  D.  Meat  Co.  v.  Boberts. 

408 

12.  1882,  ch.  410— New  York  City 
Consolidation  Act — Review  of  As- 
sessment on  Ground  of  Inequality. 
The  question  of  the  effect  and  con- 
stitutionality of  the  provision  of 
the  New  York  City  Consolidation 
Act  (§  821,  amd.  L.  1885,  ch.  311) 
which  in  terms  limits  the  review 
of  a  tax  assessment  upon  certiorari 
to  illegality  and  overvaluation,  as 
affecting  the  power  to  review  ine- 
quality, is  not  presented  to  the 
Court  of  Appeals,  on  appeal  from 
an  order  affirming  an  order  dis- 
missing, on  the  merits,  a  writ  sued 
out  on  the  grounds  of  overvalua- 
tion and  inequality,  when  it  does 
not  appear  on  the  race  of  either  of 
the  orders  that  the  court  below 
refused  to  consider  the  question  of 
inequality.  People  ex  rel.  Bdtcay. 
Imp.  Co.  v.  Barker.  322 

1885,  ch.  311.  See  par.  12,  this 
title. 

1890,  ch.  522.  See  pars.  8-11,  this 
title. 

1890.  ch.  564.  See  pars.  1,  2,  3,  this 
title. 

13.  1892,  ch.  202—  Tax—  Assess- 
ment of  Personal  Property  —  De- 
ductions. The  provision  (1  R.  S. 
391,  g  9,  amd.  L.  1892,  ch.  202), 
that  in  assessing  personal  prop- 
erty for  taxation  "no  deduction 
shall  be  made  or  allowed  for  or  on 
account  of  any  debt  or  liability 
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contracted  or  incurred  in  the  pur- 
chase of  non-taxable  property/' 
applies  to  debts  incurred  in  the 
purchase  of  imported  goods  not 
taxable  by  the  state.  People  ex 
rel.  Bijur  v.  Barker.  830 

I 
1892,  ch.  677.     See  par.  2,  this  title. 

14.  1892,  ch.  687  —  Foreign  Corpora- 
tion —  Enforcement  of  Contract 
Made  Prior  to  Certificate  for  Doing 
Business  in  this  State.  The  effect 
of  the  concluding  clause  of  sec- 
tion 15  of  the  General  Corporation 
Law  of  1892  (Ch.  687).  that  "no 
foreign  stock  corporation  doing 
business  within  this  state  without 
such  certificate  shall  maintain  any 
action  in  this  state  upon  any  con- 
tract made  by  it  in  this  state  until 
it  shall  have  procured  such  certifi- 
cate," was  to  permit  such  a  cor- 
poration, on  obtaining  the  certifi- 
cate prescribed  by  that  section  as 
a  condition  precedent  to  doing 
business  in  this  state,  to  enforce  a 
contract  made  by  it  after  the  pass- 
age of  the  law  and  before  procur- 
ing the  certificate.  Neuchatel 
Asphalte  Co.  v.  Mayor,  etc.        373  ! 

15.  Idem —  Enforcement  by  Ft/reign 
Corporation,  through  Mechanics* 
Lien,  of  Contract  Made  Prior  to 
Certificate  for  Doing  Business  in 
this  State.  A  foreign  stock  cor- 
poration, which  was  doing  busi- 
ness in  this  state  at  the  time  of  the 
passage  of  the  General  Corpora- 
tion Law  of  1892,  made  a  contract, 
after  the  passage  of  the  law,  for 
furnishing  materials  for  a  build- 
ing, and  filed  a  notice  of  lien  there- 
for, without  having  obtained  the 
certificate  prescribed  by  the  law  as 
a  condition  precedent  to  doing 
business  in  this  state.  Thereafter, 
and  after  the  completion  of  its 
contract,  the  corporation  obtained 
such  certificate,  and  thereupon, 
and  within  ninety  days  after  filing 
the  notice  of  lien,  commenced  an 
action  to  foreclose  the  lien.  Held, 
that  the  action  was  maintainable, 
by  force  of  the  concluding  clause 

section  15  of  the  law  of  1892. 

Id. 
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1892,  ch.  688.     See  pars.  1,  2,  this 
title. 

16.  1892,   ch.  MO  — Insurance   Law 
—  Action  for  Accou  n  ting.     An  ac  - 


tion  brought  by  a  member  of  a 
domestic  co-operative  or  assess- 
ment life  insurance  association 
against  the  corporation,  in  behalf 
of  himself  and  all  other  policy- 
holders, to  enforce  the  perform- 
ance of  the  provisions  in  the  con- 
tract or  policy  of  insurance  in 
respect  to  the  reserve  fund,  by  a 
complaint  which  alleges  an  im- 
proper accumulation,  retention, 
and  intended  misapplication,  of  a 
surplus  of  the  reserve  fund,  and 
which  prays  that  the  number  of 
living  policyholders,  and  the 
amount  paid  by  them  to  the  re- 
serve fund,  be  ascertained,  and 
that  the  plaintiff  be  paid  a  ratable 
amount  of  the  surplus  reserve 
fund,  in  the  proportion  which  his 
contribution  thereto  bears  to  the 
whole  amount  contributed  by  liv- 
ing policyholders,  is  an  action  for 
an  accounting  and  for  an  inter- 
ference with  the  prosecution  of 
the  business  of  the  corporation, 
within  the  prohibition  of  the  In- 
surance Law  (L.  1892,  ch.  690, 
§  56).  Swan  v.  Mutual  Reserve 
Fund  Life  Assn.  9 

17.  Idem  —  Application  of  Insurance 
Law.  A  member  or  policyholder 
of  the  corporation  has  not,  as  such, 
legal  capacity  to  maintain  such  an 
action,  since  the  provisions  of  the 
Insurance  Law  (L.  1892,  ch.  690, 
|  56)  apply  to  it  and  prohibit  him 
from  maintaining  it;  and  the  action 
must  be  brought,  if  at  all,  by  the 
attorney-general.  "   Id. 

18.  Idem  —  Constitutionality  of  Stat- 
ute —  Regulation  of  Remedy,  not 
Deprivation  of  Right.  The  pro- 
vision of  the  Insurance  Law  (L. 
1892,  ch.  690,  §56)  which  prohibits 
a  judgment  for  an  accounting  or 
interfering  with  the  prosecution 
of  the  business  of  any  domestic 
insurance  cor  pom  tion,  except  upon 
application  of  the  attorney  -gen- 
eral, does  not  violate  any  consti- 
tutional right  of  a  policyholder  or 
member,  as  impairing  the  obliga- 
tion of  his  contract;  but  it  merely 
prescribes  the  form  of  the  remedy 
which  he  must  avail  himself  of, 
to  compel  the  corporation  to  per- 
form acts,  or  to  account  as  to 
matters  in  respect  to  which  it  may 
be  alleged  to  have  been  neglect- 
ful, or  wasteful,  or  mistaken.    Id. 
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19.  1896,  eh.  22  —  Town  of  Fort  Ed- 
ward—  Unconstitutionality  of  Abo- 
lition of  Justices*  Criminal  Juris- 
diction. Sections  19  and  20  of 
chapter  22  of  the  Laws  of  1896, 
relating  to  the  town  of  Fort  Ed- 
ward only,  which,  while  not  in 
terms  taking  from  the  justice  of 
the  peace  in  the  town  the  juris- 
diction conferred  upon  such  offi- 
cers in  the  state  at  large,  relieve 
them  of  the  duty  of  acting  in 
criminal  matters,  either  as  a  magis- 
trate or  a  court,  relieve  peace  offi- 
cers of  the  duty  of  serving  such 
justices'  criminal  process  and  ex- 
ecuting their  commitments,  and 
withdraw  from  the  justices  and 
from  the  peace  officers  all  com- 
pensation for  services  rendered  in 
the  justices'  criminal  matters,  are 
in  conflict  with  article  6  of  the 
Constitution  and  void,  being  in 
effect  an  attempt  to  abolish  the 
criminal  jurisdiction  of  the  jus- 
tices in  the  town,  which  would  be, 
to  that  extent,  an  abolition  of  the 
office  itself.  People  ex  rel.  Burby 
v.  Uowland.  270 

20.  Idem — Deputy  Sheriff.  Since 
each  of  sections  19  and  20  of  chap- 
ter 22  of  the  Laws  of  1896  is  un- 
constitutional and  void,  as  part 
of  a  plan  attacking  the  constitu- 1 
tional  office  of  justice  of  the  peace 
in  the  town  of  Fort  Edward, 
the  provisions  of  section  19  which 
undertake  to  deprive  deputy  sher- 
iffs of  the  right  to  fees  for  serv- 
ices rendered  in  the  justices' 
criminal  matters  are  inoperative, 
independently  of  the  question 
whether  a  deputy  sheriff  is  a  con- 
stitutional officer.  People  ex  rel. 
Ryan  v.  Bd.  Suprs.  Washington 
Co.  295 

21.  1896,  eh.  338—  Use  of  Waterway 
for  Floating  Logs.  The  use  by  the 
public  of  a  natural  waterway  to 
float  logs  from  the  interior  of  the 
state  to  the  great  lakes  is  a  public 
use,  within  the  fair  meaning  of 
the  Constitution;  and  when  the 
legislature  has  determined  the 
necessity  for  the  exercise  of  the 
right  of  eminent  domain  to  acquire 
such  use  (as,  by  L.  1896,  ch.  3:38), 
the  validity  of  the  act  is  not  open 
to  question  on  the  ground  that  the 
use  is  not  public.  Matter  of 
Burns.  23 


22.  Idem  —  Prohibition  against  Local 
Act  Opening  Highway  not  Appli- 
cable to  Waterway.  A  private  or 
local  act  declaring  a  natural 
waterway,  which  was  private 
property,  open  for  use  to  the  pub- 
lic, through  an  acquisition  of  pri- 
vate riparian  rights  (such  as  L. 
1896,  ch.  338,  constituting  Roaring 
brook  • '  a  public  highway  for  the 
purpose  or  floating  logs  ),  is  not 
within  the  scope  of  the  constitu- 
tional prohibition  against  the  pass- 
age of  local  or  private  bills  open- 
ing highways  (Const,  art.  3,  §  18). 

Id. 

1896,  ch.  908.     See  par.  11,  this  title. 

23.  1896,  ch.  909  —  Election  Lair  — 
Tally  Sheet  as  Record.  The  taily 
sheet  being  the  original  entry  of 
the  casting  and  canvassing  of  a 
vote  under  the  Election  Law  of 
1896  (Ch.  909)  is  intended  by  the 
legislature  to  furnish  a  contempo- 
raneous official  record  of  the  actual 
count  which  shall  control  in  case 
of  any  discrepancy  between  it  and 
the  clerical  statement  made  from 
it  by  the  inspectors  after  the  com- 
pletion of  the  canvass  and  for  the 
purpose  of  convenience.  Matter 
of  Stewart.  545 

24.  Idem  —  Original  Statement  or 
Return  by  Inspectors  of  Election. 
The  original  statement  prescribed 
by  section  111  of  the  Election  Law 
of  1896  is  called  an  original  for 
the  reason  that  it  is  necessary  to 
attach  to  it  the  void  ballots  and 
those  protested  as  marked  for 
identification,  but  it  is  not  an 
original  document  in  any  other 
sense,  and  is  a  purely  ministerial 
act  of  the  inspectors  that  cannot 
control  the  tally  sheet  of  which  it 
is  an  abstract.  "  Id. 

25.  Idem  —  Provision  for  Correcting 
Erroneous  Record  or  Mistake  in 
Tally  Sheet.  The  correction  of  an 
erroneous  record  or  mistake  made 
and  recorded  in  a  tally  sheet  is 
provided  for  in  the  Election  Law 
by  the  requirements  of  section  111 
for  preserving  the  boxes  of  voted 
ballots  for  six  months  and  for 
their  opening  and  examination 
under  the  order  of  the  Supreme 
Court  or  a  justice  thereof,  in  order 
to  determine  the  actual  vote 
cast.  Id. 
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26.  Idem — Canvassing  Votes  from 
Original  Statement  —  Best  Evi- 
dence. The  provision  for  the 
canvass  of  votes  from  the  in- 
spectors' statements  made  by 
section  131  of  the  Election  Law 
of  1896,  while  it  contemplates 
that  the  board  of  county  can- 
vassers shall  act  upon  such 
statements  without  recourse  to  the 
tally  sheets,  when  the  statements 
are  unchallenged  as  to  their  accu- 
racy, does  not  make  those  state- 
ments the  best  evidence  of  the 
final  result  of  the  election  in  case 
they  are  attacked  for  mistake  or 
fraud.  Id. 

27.  Idem  —  Mandamus  to  Compel 
Correction  of  Inspectors*  Return  by 
Tally  Sheet.  When  the  statement 
or  return  of  election  district  in- 
spectors states  a  less  number  of 
votes  for  certain  candidates  than 
that  shown  by  the  unquestioned 
tally  sheet,  the  board  of  county 
canvassers  may  be  required  by 
mandamus,  on  the  petition  of  the 
candidates  prejudiced  by  the  re- 
turn, to  exercise  the  power  con- 
ferred by  section  132  of  the  Elec- 
tion Law  of  1896  to  summon  the 
inspectors  to  correct  their  return, 
and,  also,  independently  of  the 
Election  Law,  the  inspectors  may 
be  required,  by  mandamus,  to 
convene  and  make  a  correct  re- 
turn, and  the  county  board  of 
canvassers  directed  to  carvass  the 
corrected  return.  Id. 

28.  1897,  ch.  286—  Local  Highway 
Act.  Chapter  286,  Laws  of  1897, 
entitled  "  An  act  to  provide  for 
the  widening  and  improving  of 
highways  in  towns  having  a  total 
population  of  8,000  or  more  in- 
habitants and  containing  an  in 
corporated  village  having  a  total 
population  of  not  less  than  8,000 
and  not  more  than  15,000  inhabit- 
ants/' and  which  provides  that, 
"except  in  the  county  of  Madi- 
son, any  five  or  more  persons  own- 
ing lands  adjoining  or  abutting 
on  any  highway,  which  extends 
within  the  limits  of  such  town  and 
without  the  limits  of  such  incorpo- 
rated village  for  a  distance  of  at 
least  two  and  one-half  miles,"  may 
petition  the  court  for  the  appoint- 
ment of  commissioners  to  widen 
and  improve  "  such  highway  or  a 


certain  specified  portion  thereof 
not  less  than  two  miles  and  a 
half  in  length,  such  portion  being 
wholly  without  the  limits  of  such 
incorporated  village,"  although 
general  in  form  is  so  confined  in 
its  operation,  by  its  conditions,  to 
a  limited  territory,  as  to  make  it 
a  local  act,  within  the  clause  of 
the  Constitution  (Art.  3,  §  18) 
which  prohibits  the  legislature 
from  passing  any  private  or  local 
bill  laying  out  or  altering  high- 
ways.   Matter  of  Henneberger.  420 

29.  1897,  ch.  383  — 4c*  to  Prevent 
Monopolies  —  Proceeding  for  Exam- 
ination of  Witnesses  not  a  Special 
Proceeding.  A  proceeding  for  the 
examination  of  witnesses  before 
the  commencement  of  an  action, 
under  the  act  to  prevent  monopo- 
lies in  articles  or  commodities  of 
common  use  (Ch.  383,  Laws  of 
1897),  is  not  a  special  proceeding 
within  the  meaning  of  sections 
8333  and  3834  of  the  Code  of  Civil 
Procedure.  Matter  of  Attorney- 
Qenei*al.  441 

30.  Idem  —  Appeal  —  Order  Vacat- 
ing Order  for  Examination,  An 
order  of  the  Appellate  Division 
affirming  an  order  vacating  an 
order  for  the  examination  of  wit- 
nesses granted  ex  parte  by  a  justice 
of  the  Supreme  Court  under  sec- 
tion 5  of  the  Act  to  Prevent  Mono- 
polies, is  not  an  order  finally  de- 
termining a  special  proceeding  and 
is  not  appealable  to  the  Court  of 
Appeals.  Id. 

SHERIFF. 
See  Constitutional  Law,  11. 

SHIPPING. 

Informal  Agreement  for  Carriage 
of  Goods  by  Water  —  Implication 
of  Well-known  Usages .  When  an 
agreement  for  the  transportation 
of  lumber  on  the  great  lakes  is  in 
the  form  of  a  letter  addressed  by 
a  common  carrier  to  the  consignee 
of  the  property,  merely  offering 
to  carry  lumber  from  the  port  of 
shipment  to  that  of  delivery, 
during  the  season  of  navigation,  at 
certain  specified  prices  per  thous- 
and feet,  but  silent  as  to  all  the  con- 
ditions of  a  contract  of  affreight- 
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ment  or  charter  party,  with  a 
simple  acceptance  of  the  offer, 
signed  by  the  consignee,  the 
parties  must  be  deemed  to  have 
contracted  with  the  understand- 
ing that  well-known  usages  and 
customs  might  be  imported  into 
the  letter  to  explain  what  its  terms 
had  left  doubtful,  and  to  effect  the 
object  which  the  parties  had  in 
view  when  it  had  not  been  ex- 
pressed. Donovan  v.  Standard  Oil 
Co.  112 

2.  Owner  of  Goods  Bound  by  Bill  of 
Lading  Executed  by  Vendor  and 
Carrier.  When  the  consignee  of 
the  lumber  so  agreed  to  be  carried 
for  him  has  purchased  it  from  a 
vendor  authorized  by  him  to  de- 
liver it  to  the  carrier  and  superin- 
tend the  shipment,  the  carrier  may 
treat  the  vendor  as  having  auth- 
ority to  bind  the  consignee  by  the 
usual  contract  of  affreightment  or 
bill  of  lading;  and  if,  on  shipping 
a  cargo,  the  vendor  and  carrier 
execute  a  bill  of  lading  in  the 
usual  form,  exempting  the  carrier 
from  liability  for  loss  through 
perils  of  the  sea,  the  consignee  will 
be  bound  thereby.  Id. 

8.  Recovery  of  Freight.  If  a  part  of 
the  cargo  covered  by  such  bill  of 
lading  is  lost  through  a  peril  of 
the  sea,  the  carrier  cannot  be  held 
liable  for  the  value  thereof,  and 
can  recover  from  the  owner-con- 
signee the  freight  for  the  part 
transported  and  delivered.         Id. 

See  Insurance,  20-24. 

SPECIAL  PROCEEDING. 

&*  Appeal.  4,  o,  11, 12, 16, 17, 20, 21. 
Towns,  1,  2,  6. 

SPECIAL  TERM. 
See  Appeal,  2,  12. 

STANDARD  POLICY. 

See  Insurance,  4,  5. 

STATUTE  OF  LIMITATIONS. 

Ste  Corporations,  3.  4 
Towns.  4,  6. 


STATUTES. 

See  Constitutional  Law,  4,  12-16. 
Revised  Statutes. 
Session  Laws. 


STOCK  CORPORATION  LAW. 
See  Session  Laws,  1-3. 

STOCKHOLDERS. 

See  Corporations,  1-6. 
Evidence,  4. 

STREETS. 
See  Evidence,  5,  6. 

STREET  RAILROADS. 
See  Negligence,  3,  4. 


SUB-CONTRACTOR. 
See  Mechanics'  Lien,  1,  2. 


SUBROGATION. 
See  Bills,  Notes  and  Checks,  2. 


SUBSTITUTION. 
See  Principal  and  Surety,  1,  2. 


SUPREME  COURT. 

See  Appellate  Division. 
Contempt.  3. 
Elections,  8. 


SURETY. 

See  Appeal,  10. 
Injunction. 
Principal  and  Surety. 


SURGEONS. 
See  Physicians,  1-9. 

SURPLUS. 
See  Mortgage,  5,  6. 
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TALLY  SHEET. 
&d  Elections,  4-9. 


TAX. 

1.  Corporations — Franchise  Tax  — 
"Manufacturing."  Quare,  whether 
printing  and  publishing  a  news- 
paper is  "manufacturing,"  within 
the  meaning  of  the  exemption  in 
the  Corporation  Franchise  Tax 
Act  (L.  1880,  ch.  542,  amd.  L. 
1890.  ch.  522).  People  ex  rel.  J.  C. 
P.  Co.  v.  Roberts.  1 

2.  Publishing  Netcspaper  Printed  by 
Another's  Plant.  A  corporation 
which  publishes  a  newspaper,  but 
does  not  own  or  operate  any  plant 
for  printing  it,  and  takes  no  part 
in  the  work  of  printing  further 
than  to  have  a  foreman  who 
watches  the  work  as  it  progresses 
in  the  hands  of  a  contractor  by 
whom  the  type  is  set  and  the 
paper  printecl  at  a  price  agreed 
upon,  is  not  a  "manufacturing" 
corporation,  within  the  meaning 
of  the  exemption  in  the  Franchise 
Tax  Act.  Id. 

8.  Basis  of  Tax.  In  applying  the 
provision  of  the  Franchise  Tax 
Act  (L.  1880,  ch.  542,  amd.  L. 
1890,  ch.  522),  that  when  the  divi- 
dends declared  by  a  corporation 
during  the  tax  year  "amount  to 
six  or  more  than  six  per  centum 
upon  the  par  value  of  its  capital 
stock,  then  the  tax  to  be  at  the 
rate  of  one- quarter  mill  upon  the 
capital  stock  for  each  one  per 
centum  of  dividends,"  the  tax  is 
properly  assessed  upon  the  capi- 
tal stock  at  its  par  value,  as  dis- 
tinguished from  appraised  capital. 

Id, 

4.  Assessment  of  Personal  Property  — 
Deductions.  The  provision  (1  R. 
S.  391,  §  9,  amd.  L.  1892,  ch.  202), 
that  in  assessing  personal  prop- 
erty for  taxation  "no  deduction 
shall  be  made  or  allowed  for  or  on 
account  of  any  debt  or  liability 
contracted  or  incurred  in  the  pur- 
chase of  non-taxable  property," 
applies  to  debts  incurred  in  the 
purchase  of  imported  goods  not 
taxable  by  the  state.  People  ex 
rel.  Bijur  v.  Barker.  •   330 
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5.  Imported  Non-taxable  Property. 
Imported  tobacco,  in  original 
packages,  which  has  been  sub- 
jectedTto  a  duty  under  the  United 
States  revenue  laws,  is  non-tax- 
able property.  Id. 

6.  Scope  of  Statutory  Provision.  The 
above  provision  is  not  confined  to 
cases  where  the  debt  was  fraudu- 
lently contracted  to  evade  taxa- 
tion. Id. 

7.  Constitutionality  of  Provision .  The 
above  provision  is  not  unconsti- 
tutional as  working  a  discrimina- 
tion in  taxation.  Id. 

8.  Corporation  Tax  —  Foreign  Cor- 
poration —  What  is  not  Carrying  on 
Manufacture.  Purchasing  sheep, 
slaughtering  them,  pulling  the 
wool  from  the  hides,  selling  it  and 
the  hides,  converting  the  onal  into 
fertilizer,  reducing  the  carcasses 
to  a  temperature  which  will  retard 
decomposition  and  shipping  them 
to  the  place  of  delivery  in  re- 
frigerator cars,  does  not  consti- 
tute "carrying  on  manufacture" 
within  the  spirit  and  meaning  of 
Laws  1880,  chapter  542,  as 
amended,  and  Laws  1896,  chapter 
908,  article  9.  People  ex  rel.  N.  E. 
D.  Meat  Co.  v.  Roberts.  408 

9.  Determination  of  Assessing  Officer 
Not  Binding  on  his  Successors.  The 
determination  of  an  assessing  or 
taxing  officer  that  an  assessment 
made  for  oue  particular  year 
should  be  canceled  for  the  reason 
that  the  property  was  not  subject 
to  the  tax,  is  not  conclusive  upon 
succeeding  officers  against  assess- 
ments for  subsequent  years  upon 
the  same  property  or  franchise.  Id. 

10.  Basis  for  Tax— Dividends  Earned 
Without  the  State.  The  statutes 
make  no  distinction  between  divi- 
dends earned  within  and  without 
the  state,  and  the  latter  form  a 
proper  basis  for  assessment.      Id. 

See  Towns,  1,  5-7. 


TENDER. 

See  Evidence  7. 

Vendor  and  Purchaser,  3. 
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TESTIMONY. 

« 

See  Evidence. 

New  York  (City  op),  1-3. 

TITLE. 

Sec  Hempstead  (Town  of),  1,  8,  4. 
Infant. 
Judicial  Sale. 
Vendor  and  Purchaser,  1-4. 


TOTAL  L088. 
See  Insurance,  18,  19. 

TOWNS. 

1.  Action  by  Town  against  County  to 
Becooer  Misapplied  Railroad  Taxes 
Applicable  to  Town  Bonds.  An 
action  by  a  town  against  the 
countv,  brought  for  the  primary 
and  chief  purpose  of  recovering 
the  amount  of  taxes  collected  in 
the  town  from  a  railroad  company 
for  which  the  town  was  bonded, 
where  the  county  treasurer,  in- 
stead of  applying  the  money  to 
the  payment  or  redemption  of  the 
town  bonds  as  required  by  the 
statute  (Railroad  Act,  amd.  L. 
1871.  ch.  283)  or  retaining  it  in  the 
treasury,  had  misappropriated  it 
by  paying  debts  of  the  county 
under  the  direction  of  the  board 
of  supervisors,  is  an  action  for 
money  had  and  received,  as  dis- 
tinguished from  a  special  proceed- 
ing under  the  statute.  Peirson  v. 
Bd.  Suprs.  Wayne  Co.  105 

2.  Prayer  for  Statutory  Application 
of  Money.  The  character  of  such 
action  is  not  changed  by  the  fact 
that  the  complaint  demands  as 
additional  relief  that,  after  the  col- 
lection of  the  amount  sought  to 
be  recovered,  it  shall  be  applied 
in  the  manner  provided  by  the 
-statute.  Id. 

3.  County  Treasurer  Party  Defend- 
ant. Nor  is  the  situation  altered 
by  the  fact  that  the  county  treas- 
urer is  made  a  party  defendant, 
for  the  supplementary  purpose  of 
having  him  dispose  o\  the  amount 
in  suit  as  required  by  the  statute, 
after  it  has  been  recovered  by 
judgment  and  paid  into  his  hands. 

Id. 


4.  Limitation  of  Action,  In  such  an 
action  for  money  had  and  received, 
the  cause  of  action  arises  at  the 
time  of  the  misappropriation  of 
the  money  sought  to  be  recovered, 
and  the  six  years'  Statute  of  Limi 
tations  then  commences  to  run 
against  it.  Id. 

5.  Portion  of  Taxes  Received  by  Town. 
In  an  action  for  money  had  and 
received,  brought  by  a  town 
against  the  county  to  recover  the 
amount  of  misappropriated  rail- 
road taxes,  the  town  is  not  en- 
titled to  recover  that  portion  of 
the  taxes  which  had  been  retained 
by,  or  paid  over  to,  the  town  for 
its  own  use  and  benefit.  Id. 

6.  Statutory  Specuil  Proceeding  — 
Action  for  Money  Had  and  Received. 
The  distinction  between  a  special 
proceeding  under  the  Railroad  Act 
(Amd.  L.  1871,  ch.  283)  to  compel 
the  proper  application  of  railroad 
taxes  to  town  bonds,  and  an  action 
by  a  town  against  the  county  for 
money  had  and  received,  as  af- 
fected by  the  Statute  of  Limita- 
tions and  as  affecting  the  portion 
of  the  taxes  received  by  the  town 
for  its  own  purposes,  stated  and 
discussed.  Id. 

7.  Overvaluation  of  Town  Property. 
In  an  action  for  money  had  and 
received,  brought  by  a  town 
against  a  county  for  the  primary 
purpose  of  recovering  the  amount 
of  misappropriated  railroad  taxes 
applicable  to  town  bonds,  the 
plaintiff  also  sought  to  recover  for 
au  over-assessment  of  the  town, 
based  upon  the  fact  that  the  super- 
visors did  not  deduct  the  valua- 
tion of  the  railroad  property  from 
the  total  valuation  of  the  prop- 
erty of  the  town.  Held,  that  the 
plaintiff  was  not  entitled  to  re- 
cover for  the  overvaluation  of  the 
property  of  the  town.  Id. 

See  Constitutional  Law,  8-11,  14, 

15, 19. 

TRIAL. 
See  New  York  (City  of),  1-8. 

TRUSTS. 

See  Religious  Societies,  3,  5. 
Will,  1. 


INDEX. 
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TRUSTEES. 
See  Costs,  1. 

UNANIMOUS  DECISION. 

See  Appeal,  13. 

Constitutional  Law,  6. 

UNDERTAKING. 
See  Injunction. 


UNITED    STATES    CONSTITU- 
TION. 

See  Constitutional  Law,  7. 


VENDOR     AND    PURCHASER. 

1.  Unmarketable  Title  —  Rejection  by 
Purchaser.  A  pending  action  and 
Us  pendens  filed  justify  the  rejec- 
tion of  title  by  the  purchaser  of 
land,  when  the  complaint  states  a 
good  cause  of  action  affecting  the 
land.  The  purchaser  is  not  re- 
quired to  go  outside  the  complaint 
and  lock  up  the  evidence  on  which 
the  action  is  based  and  determine 
whether  it  is  maintainable.  Simon 
v.  Vanderveer.  877 

2.  Rejection  of  Title  —  Subsequen  t  Re- 
liance on  New  Objections.  A  pur- 
chaser of  real  estate  who  makes 
specific  objections  to  the  title  on 
the  law  day,  which  are  unfounded, 
cannot  subsequently  raise  a  new 
objection,  even  if  it  is  valid, 
where  it  is  one  that  could  have 
been  obviated  by  the  vendor. 
Higgins  v.  Eagleton.  466 

8.  Failure  of  Purcliaser  to  Tender 
Performance — Dependent  and  Con- 
current Acts.  The  failure  of  a 
purchaser  to  offer  or  tender  per- 
formance on  his  part  or  demand 
performance  by  the  vendor  at  the 
time  and  place  agreed  upon  for 
performance  will  defeat  his  at- 
tempt at  rescission  because  of  in- 
cumbrances on  the  property, 
where  the  contract  provides  that 
the  payment  of  the  unpaid  con- 
sideration and  the  transfer  of  title 
shall  be  dependent  and  concur 
rent  acts,  and  the  vendor  tenders 
a  sufficient  deed  and  offers  to  per- 


form any  and  every  act  necessary 
to  full  and  complete  performance 
of  the  contract  on  his  part,  and 
it  does  not  appear  that  he  is  un- 
able to  do  so.  Jd, 

4.  Existence  of  Removable  Incvm- 
brance.  The  mere  existence  of  an 
incumbrance  on  the  property 
which  it  is  within  the  power  of  the 
vendor  to  remove  on  the  day  fixed 
for  the  performance  of  an  execu- 
tory contract  for  the  conveyance 
of  real  estate  does  not  constitute 
a  breach  of  the  contract  on  his 
part.  Id. 

See  Judicial  Sale. 

VILLAGES. 
Set  Evidence,  5,  0. 

VOTERS. 

See  Elections,  1-8. 

WAIVER. 
See  Insurance,  6,  9,  11,  15,  17. 


WARRANTY. 

See  Insurance,  21,  23. 
Sales,  1-5. 

» 
WATERWAYS. 

See  Constitutional  Law,  3,  4. 


WILL. 

Will  Construed — Provisionfor  Un- 
born Child —  Termination  of  Trust 
with  Poicer  of  Sale  —  Vesting  of 
Estate.  A  testator  who  died  in 
1882  left  a  will  dated  in  1878.  in 
which  he  appointed  his  wife  and 
sister  A.  executrices,  and  gave 
them  all  his  estate,  real  and  per- 
sonal, in  trust  to  pay  the  wife  the 
income  during  widowhood,  with 
a  power  to  sell  and  execute  a 
deed  "jointly  and  not  singly;" 
the  2d  clause  devised  and  be- 
queathed the  remainder,  upon  the 
death  or  marriage  of  his  wife,  to 
his  brother  and  sisters.  The  tes- 
tator had  no  child  at  the  time  of 
making  the  will,  and  it  contained 
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no  provision  for  after-born  chil- 
dren. A  codicil,  executed  in  1879, 
amended  the  2d  clause  of  the 
will  by  providing:  "But  in  case 
of  the  birth  of  a  child  born  to  me 
by  my  said  wife,  then  this,  my 
last  will  and  testameut.  shall  re- 
main in  full  force  and  virtue  until 
the  said  child  shall  arrive  at  the 
•  age  of  twenty -one  years,  then  and 
in  such  case.  I  direct  that  in  case 
my  said  wife  shall  be  living  and 
my  widow,  then  the  said  prop- 
erty be  divided  in  three  equal 
shares,  one  of  which  shall  be 
given  to  my  said  wife,  and  the 
other  two  equal  shares  to  be  given 
to  my  said  child,  and  in  case  of 
the  death  of  my  said  wife  or  her 
marriage  before  the  en  id  child 
shall  arrive  at  the  age  of  twenty - 
one  years,  then  the  whole  of  the 
said  property  to  go  to  my  said 
child,  but  in  case  of  the  death  or 
marriage  of  my  said  wife  before 
my  child  shall  arrive  at  the  said 
age  of  twenty -one  years,  and  the 
said  child  shall  not  live  until  that 
age,  but  shall  survive  his  mother, 
then  and  in  that  case  the  said 
property  shall  be  divided  in  man- 
ner hereinbefore  specified  between 
my  brother  and  two  sisters  or  their 
survivor  or  survivors."  A  child 
was  bora  five  months  after  the 
execution  of  the  codicil,  who  still 
survives.  The  testator's  wife  sur- 
vived him,  but  has  since  died. 
The  testator's  sister  A.  is  living, 
and  claims  that  the  trust  and 
power  of  sale  were  continued  bv 
the  codicil  until  the  child  shall 
arrive  at  majority,  and  that,  as 
surviving  executrix  and  trustee, 
she  can  execute  the  power.  Held 
(without  deciding  whether  one 
trustee  could  execute  a  deed  after 
the  death  of  the  other  trustee), 
that  the  trust  and  power  of  sale 
terminated  on  the  death  of  the 
testator's  widow,  and  that  the  es- 
tate then  vested  in  the  child,  sub- 
ject to  being  divested  in  case  of 
death  before  becoming  twenty-one 
years  of  age.     Her riot  v.  Prime.    5 

2.  Agreement  for  Mutual  Wills — Evi- 
dence, of.  A  mutual  agreement  to 
execute  mutual  wills  is  not  shown 
by  the  fact  that  persons  make  simi- 
lar wills  with  cross- provisions  in 
favor  of  the  survivor.  Eklson  v. 
Parsons.  555 


3.  Irrew&ibility  of  Will — Evidence 
to  Establish.  To  establish  an  agree- 
ment for  mutual  wills  and  defeat 
the  right  to  revoke  a  will,  there 
must  be  full  and  satisfactory 
proof  of  the  agreement,  which 
cannot  be  supplied  by  presump- 
tions. Id. 

4.  Right  of  Remduary  Legatee  to  En- 
force Contract  as  to  Mutual  Wills. 
A  residuary  legatee  in  mutual 
wills  made  under  a  contract  be- 
tween the  testators  has  a  standing 
in  equity  to  enforce  the  contract 
against  the  legatees  and  legal  rep- 
resentatives of  the  testator  who 
survived  the  other  and  then  made 
another  will.  Id. 

5.  Former  Judgment  upon  Another 
Will.  A  judgment  establishing  a 
secret  trust  under  a  will  in  evasion 
of  a  statute,  and  thereby  giving 
plaintiff  an  additional  share  of 
the  estate,  is  not  a  bar  to  another 
action  by  such  plaintiff  to  subject 
the  estate  in  the  hands  of  the 
executors  to  the  provisions  of  a 
former  will  executed  under  a  con- 
tract as  a  mutual  will.  Id. 

See  Appeal,  25. 


WITNESS. 

1.  Credibility.  It  is  the  rule  and 
policy  of  the  law  to  allow  all  tes- 
timony to  go  to,  and  be  weighed 
by,  the  jury;  and  the  question  of 
the  credibility  of  the  witness  is, 
in  all  cases,  one  for  the  jury.  Wil- 
liams  v.   D.y  L.  4b  W.  R.  R.  Co. 

158 

2.  Change  in  Testimony  on  New  Trial. 
Where  the  plaintiff's  testimony  on 
a  new  trial  differs  from  that  given 
by  him  on  the  first  trial,  and  if 
credited  by  the  jury  would  entitle 
him  to  a  verdict,  the  trial  court 
has  no  right  to  treat  it  as  untrue 
as  matter  of  law  and  take  the  case 
from  the  jury,  but  should  leave  it 
to  the  jury  to  say  whether  the  tes- 
timony is  entitled  to  belief.        Id. 

See  Appeal,  20,  21. 
Contempt,  1-3. 
Evidence,  1-3. 
New  Trial. 
New  York  (City  of),  3. 


TABULAR  LIST  OF  OPINIONS. 
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Parker,  Ch.  J.  46  (Review  of  assessment  of  damages  on 
default) ;  72  (Divorce ;  judgment  of  another  state) ;  160 
(Credibility  of  testimony) ;  167  (Fire  insurance) ;  178  (Appeal; 
intermediate  orders) ;  226  (Chattel  mortgage) ;  246  (Copy- 
right); 255  (Appeal  in  contempt  proceeding);  342  (Assign- 
ment of  mortgage ;  subsequent  satisfaction  by  mortgagee) ; 
416  (Completion  of  purchase  by  assignee  of  bid  at  judicial 
sale) ;  448  (Damages  for  failure  to  supply  power  for  mill) ; 
477  ("  Watered  "  corporate  stock) ;  5S0  (Creditors'  action  ; 
proof  of  fraud);  595  (Notes  and  collateral  security);  649 
(Will). 

Gray,  J.  12  (Assessment  life  insurance);  50  (Partner- 
ship); 174  (Breach  of  warranty  on  sale  of  machine);  221 
(Written  contract) ;  299  (Town  of  Hempstead  ;  title  to  terri- 
tory) ;  375  (Enforcement  by  foreign  corporation  of  contract 
made  prior  to  certificate  for  doing  business  in  this  state) ;  423 
(Constitution;  local  bills);  465  (Party- wall  contract);  512 
(Negligence ;  electric  car) ;  559  (Mutual  wills) ;  606  (Notes 
and  collateral  security). 

O'Brien,  J.  26  (Act  opening  waterway  to  public  use)  ;  43 
(Removal  from  police  force) ;  115  (Carriage  by  water ;  bill  of 
lading) ;  121  (Non-liability  of  advertiser  for  injury  from  sign- 
board); 13S  (Appeal  from  order  of  restitution);  233  (Libel); 
284  (Town  of  Fort  Edward ;  justices  of  the  peace ;  deputy 
sheriff);  314  (Mortgage  foreclosure);  327  (Appeal);  331 
f  (Tax);    336   (Contempt);    345  (Fraud   in   sale   of  corporate 

bonds);  358  (Partnership);  391  (Fire  insurance);  403  (Gen- 
eral assignment ;  set-off) ;  430  (Constitution  ;  local  bills) ;  495 
(Elections;  polling  place);  518  (Marine  insurance);  528 
(Foreclosure  judgment  in  excess  of  complaint) ;  537  (Infant's 
deed). 

Bartlett,  J.     132  (Divorce;  judgment  of  another  state); 
142  (Adoption  of  children) ;  149  (Stockholders'  liability) ;  1 
I  (Fire  insurance);  213  (Injunction);  230  (Libel);  307  (T' 
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758  TABULAR  LIST  OF  OPINIONS. 

Hempstead  ;  title  to  territory) ;  323  (Review  of  assessment) ; 
I  351  (Fire  insurance) ;  548  (Election  Law  ;  evidence  of  vote) ; 

616  (Appeal  by  certification) ;  663  (Will). 

Haioht,  J.     3  (Corporation  tax) ;  6  (Will) ;  66  (Divorce ; 

judgment  of  another  state);  100  (Religious  societies);   217 

(Negligence    of    co-servant) ;    261    (Life    insurance) ;    309 

f  (Appeal;    final   order);     311    (Mortgage   foreclosure);    378 

(Unmarketable  title) ;  443  (Appeal ;  order  for  examination 
under  Act  to  Prevent  Monopolies) ;  541  (Mechanics'  lien) ; 
575  (Injury  on  icy  sidewalk);  584  (Notes  and  collateral 
security). 

Martin,  J.  80  (Alimony) ;  103  (Appeal ;  order  in  con- 
tempt proceeding) ;  108  (Action  by  town  for  application  of 
railroad  taxes  to  town  bonds);  183  (Fire  insurance);  400 
(Ratification);  411  (Corporation  tax);  461  (Party-wall  con- 
tract) ;  471  (Purchase  of  real  estate) ;  485  (Sale ;  non-accep- 
tance by  vendee ;  resale ;  receiver) ;  589  (Notes  and  collateral 
security). 

Vann,  J.  91  (Religious  societies);  196  (Exchange  of 
promissory  notes) ;  204  (Physicians  and  surgeons) ;  273  (Town 
of  Fort  Edward  ;  justices  of  the  peace) ;  296  (Deputy  sheriff) ; 
504  (Elections  ;  polling  place) ;  620  (Non-reviewable  temporary 
injunction  order). 

Per  Curiam.  35  (Elevated  railroad) ;  369  (Evidence  as  to 
mental  capacity  of  grantor) ;  385  (Rendition  of  legal  services 
to  executor  by  copartner). 
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